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EX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


TUESDAY, MAY 10, 1960 


Hovset or REPRESENTATIVES, 
SpEcIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 


The special subcommittee met, pursuant to call, at 10 a.m., in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the special subcommittee) presiding. 

Present : Representatives Harris, Mack, Rogers (Texas), Flynt, 
Moss, Bennett, Springer, and Derounian. 

Also present: Representatives Dingell and Avery; Robert W. Lish- 
man, chief counsel; Beverly M. Coleman, principal attorney; Julius 
Kanet, staff attorney; William Brewer, staff attorney; Herman C. 
Beasley, chief clerk, and Jack Marshall Stark, minority counsel. 

The Cuamman. The subcommittee will come to order. 

The subcommittee this morning will undertake hearings in con- 
nection with the operation and administration of laws of the Federal 
Power Commission. 

Under the Legislative Reorganization Act of 1946 and House Reso- 
lutions 7 and 56 of the 86th Congress this subcommittee is charged 
with the responsibility of determining whether Federal regulatory 
agencies are administering the statutes dealing with the subject matter 
when the jurisdiction of the Committee on Interstate and Foreign 
Commerce in accordance with the intent of Congress, and where the 
existing statutes are adequate to accomplish their purpose. 

I repeat this objective and purpose of the committee, and its author- 
ity therefor, in order to make it very clear and definite what the 
purpose of this subcommittee is. 

Among the matters the subcommittee has a duty to investigate is the 
Natural Gas Act of 1938, which act regulates the transportation and 
sale of natural gas in interstate commerce. I might say in connection 
with the same agency we also have the duty and authority in con- 
nection with Federal power. We have some of our staff members 
who have been working on that phase of jurisdiction, too. However, 
at this series of hearings we will be concerned and interested in the 
Natural Gas Act and its administration. 

It will be remembered that during the course of the hearings on 
H.R. 4800, which was introduced as a result of this subcommittee’s 
activity and work and study, and the report of the committee from the 
last Congress, H.R. 6774, which is a related bill that was recom- 
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2 EX PARTE COMMUNICATIONS 

mended by the American Bar Association—on the 23d of March 194 
Mr. Jerome K. Kuykendall, the Chairman of the Federal Power Con, 
mission, testified that some ex parte representations had been made jy 
connection with the A/idwestern Gas Transmission Company cay 
That was in its Opinion No. 331 and order dated October 31, 1959, 

The Chairman, Mr. Kuykendall, testified that during the time th 
Commission was considering its opinion in the case, one Mr, Thoms 
G. Corcoran, attorney for the Tennessee Gas Transmission Co., parey 
company of Midwestern, made a telephone call and followed it by, 
personal visit in connection with the case. ’ 

He also testified that Mr. Corcoran talked to other members of thy 
Commission. Commissioner Stueck made a brief statement to th 
committee following the testimony of Chairman Kuykendall, to th 
effect that he was not contacted and had not discussed the pending 
matter of Midwestern with Mr. Corcoran. 

In view of the fact that the names of two other members of the Fed. 
eral Power Commission had been referred to during the course of the 
hearings, and I might say also that Mr. Corcoran’s name had bee 
referred to, I thought it was proper and in the spirit of fair play to 
give them an opportunity to be heard before the same forum and unde 
the same circumstances, that is if they desired to do so. 

So I announced a date, April 14, for their appearance in connection 
with legislation having to do with this and similar problems should 
they desire to be heard. 

However, my attention was called shortly thereafter to a two-pag 
statement issued by Mr. Gardiner Symonds, chairman of the board 
of Tennessee Gas Transmission Co. and its subsidiary, Midwestern Gas 
Transmission Co., in Houston, under date of Friday, April 8, 1960, in 
which it was stated that he, Mr. Symonds, directed Mr. Freeman, 
president of Midwestern to instruct Mr. Corcoran to contact the Fed: 
eral Power Commission in connection with the 4/7dwestern case. 

Further it was reported that Mr. Symonds said that such ex parte 
contacts were in complete compliance with the practice of the FP¢, 
and was no breach of law or regulation except in practice of propriety 
in the representatives of Midwestern consulting with the Commission 
concerning their problem. 

Since this broad charge was made, and since there was insistence 
made to me by members of this subcommittee and others, I deemed it 
advisable that all the facts be obtained, and this subcommittee had 
the facilities to obtain those facts in an effort to find out if such allega- 
tions were true. 

Therefore, I thought it was advisable to cancel further hearings be 
fore the Legislative Subcommittee under the circumstances. I thought 
it was advisable that all the facts be developed in addition to the in 
vestigation that had already been made in the case and instructed the 
staff of this subcommittee to make further investigation and develop 
these facts and particularly the following points since they had been 
brought up during the course of these hearings: 

(a) Ex parte representations on this and other matters relating to 
the Federal Power Commisison ; 

(b) The announcement of industry representatives that such was 
the practice of the FPC and that it is an accepted practice of pre 
priety; and 
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1 196)) (c) Fees in connection with this and other cases before the Federal 
Com! power Commission whether or not they had become a part of the rate 
dei} tructure and charged to the householders of the Nation. _ 
cae «J think it would be advisable at this point to include in the record 
59, | a copy of the announcement that was made in Houston, Tex., by Mr. ’ 
1e th’ =~ Symonds, which will go into the record at this point. ' 
omy) “Jt will also, I think, be advisable to include in the record at this 
arent point the announcement that I made at the time of transferring the 
: byt matter to this subcommittee for its investigation. 
I have tried to arrange orderly procedure for these hearings. I 
of the —pealize, as it was with some of the other agencies which this subeom- 
O th mittee has looked into, that it is a rather important and sensitive 
‘0 th) problem but it should be developed in a way to obtain the greatest 
nding} information that this committee should have in connection with its 


_ responsibility. 
Fed: Therefore, I think, as it has been in other instances, there should 
of the) he some rules that should be followed. 
beer In the first place it is my feeling as chairman of the committee that 


lay to} we should develop the facts that are obtainable. I do not think that 
inde we should require these Commissioners or go into any matters that 
; are pending before the Commission in which a decision is to be made 
ction) ynless it is definitely shown that improper contacts and ex parte or 
howl! off-the-record contacts were made or attempted to be made. | 
In other words there are many important decisions before the Com- ti 
“pagt’ mission and, as it has been in the case of the Federal Communications ij 
board Commission, the SEC, and others, I think that the Commissions and 
n Gas) Commissioners would be justified in refraining from discussing those i 
60, it} matters that are pending for decision. 
man, I thought in the orderly presentation of this case it would be ap- 
Fed: propriate to have the members of the Federal Power Commission 
' topresent their statement and testimony first. 
parte | n view of the manner and way that that matter was brought up 
FPC,) and brought to the attention of the committee, which was, as a matter 
riety! of fact, in the latter part of last year and some investigation made 
'ssio| inthe early part of this year and a tentative report made on February 
4 of this year, coming out before the Legislative Subcommittee, that 
tence} the witness to be followed with the presentation of the Commissioners 
edit} would be Mr. Corcoran himself. 
> had) = Then we will expect Mr. Symonds and Mr. Freeman, president 
lega-) of Midwestern, to follow. After these witnesses it will be the purpose 
_ ofthis subcommittee to have representatives of other companies which 
gsbe-| the subcommittee has looked into regarding these matters. 


se OS ENS RESTS I AP OR RIE YP NI aE EMO 


ugh | (The documents referred to follow :) 
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dd the TENNESSEE GAS TRANSMISSION Co. 

velop | Houston, April 8.—No breach of law, regulation, accepted practice, or propriety 


been | oeeurred when Midwestern Gas Transmission Co. sent its general counsel, 
| Thomas G. Corcoran, to the Federal Power Commission in October 1959 to 
ng to make sure the Commissioners understood the position of the company on a pend- 
i ing application, Gardiner Symonds stated Friday at the annual meeting of 
stockholders of Tennessee Gas Transmission Co. in Houston. 

1 Was} Symonds is board chairman of both Tennessee Gas and its wholly owned 
pro-| subsidiary, Midwestern, N. W. Freeman is president of Midwestern. 
Midwestern’s statement to members of the FPC was publicized in the trade 

press in November, and at a Presidential press conference in December. It has 
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been the subject of a controversy in the press since March 23 when the FPC 
Chairman was questioned about it at a hearing before the House Commer 
Committee in Washington. 

Symonds made several points about the matter, as follows: 

(1) The Washington law firm of Corcoran, Youngman & Rowe, of which 
Corcoran is senior partner, has been retained since 1949 by Tennessee Gag anq 
its subsidiaries. Corcoran has acted as the company’s counsel in Washington op 
present and projected governmental policies as they affect Tennessee Gas 
projects and has been active in advice and negotiations on the Midwester) 
project. 

(2) The meetings and conversations with the Commissioners, described in the 
press and misunderstood in many quarters, were undertaken on Symonds’ jp. 
structions to Corcoran as Midwestern’s general counsel. 

“They were in complete compliance with the law and the practice of the 
FPC,” Symonds stated. “They were not secret. They were conducted in the 
public offices of the Commission, with full knowledge of all Commissioners an 
of the staff. As all Commissioners have testified or stated, they were carried on 
in the manner in which all people doing business before the Commission conduct 
their business—certainly all pipelines.” 

(3) Symonds said he directed President Freeman of Midwestern to instruct 
Corcoran to call on the Commissioners and, in Symonds’ place, to say two things: 

(a) It was Symond’s considered judgment that if the deadline on the 
Canadian supply were defaulted by failure of the Commission to act before 
Sunday, November 1, it would not be possible to renegotiate that supply 
contract in time to build the pipeline in Minnestota and Wisconsin with 
connections in North Dakota and Michigan in 1960, and without a second 
rise in the price of gas that would make the gas almost unmarketable. The 
price Midwestern would have to pay for its gas supply, and in turn, pass on 
to U.S. consumers, already had gone up once during the long-drawn-out 
proceedings, Symonds said. 

(b) Second, that Symonds’ testimony as to financing and the need for a 
7 percent overall rate of return in the existent high money market was his 
honest opinion and to be taken with dead seriousness. Further, that at 
existent money rates he did not believe financing could be found for $50 
million of long-term Midwestern debt without such a rate of return. 

4. There was no breach of law, regulation, accepted practice or propriety in 
representatives of Midwestern consulting with Commissioners concerning 
methods by which the Commission and the company might meet required dead- 
lines, after 4 years of hearings on the project, and to make sure the Commission 
understood the position of the company in certain eventualities. 

“IT consider that the transmission of this information was a proper communica- 
tion to the Commissioners,’ Symonds added. “It did not injure the interest of 
any competing pipeline because there was no competing applicant. 

“It did not injure the position of the coal interests because the higher the 
rate of return for gas projects the better the competitive position for coal. It 
did not injure the interest of the consumer because it tried to guard against a 
higher price for the Canadian supply since, for every increase of 1 cent per 
thousand cubic feet in the price of the gas, consumers receiving Midwestern gas 
would have had to pay an additional $744,000 per year, or nearly $15 million 
more Over the 20-year life of the Midwestern-Trans-Canada contract. It also 
helped to insure that the pipeline would be built when the consumers expected 
it; that is, in 1960.” 

Symonds pointed out that an administrative commission such as the FPC is 
not a law court and purposely has flexible practices and procedures different 
from a law court. 

“It deals with plans of operations for the future, not adjudications of wrongs 
of the past,’ Symonds said. “I gravely doubt with its docket in such arrears 
as it is, that the Federal Power Commission can keep current with its business, 
except through its open practice of consulting with representatives of the in- 
dustry concerning current information, negotiation, and expediting. 

“This is particularly true when the proceeding in which the certificate was 
issued and in which the discussions with the Commissioners were had was not 
a competitive-type proceeding between more than one applicant for the right to 
build a pipeline. 

“Midwestern was the sole applicant, except for customer companies which 
had supporting plans. The ‘opponent’ of the company was not another appli- 
cant for a pipeline but only the professional permanent staff of the Commission 
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itself, employed by the Commission to make recommendations on applicants’ 


oThis ‘opponent,’ the staff, is itself, of course, constantly in ‘ex parte’ con- 
sultation and communication with the individual Commissioners.” 

Symonds recounted that he was in Phoenix but that Freeman and Corcoran 
attended oral argument that concluded formal presentation of the case October 
93, 1959. Only 1 week remained until November 1 when the gas price would 
rise if no certificate had been issued, he said. 

He said after the argument Freeman reported to him in Phoenix of Freeman’s 
doubts, joined in by Corcoran, that any opinion either denying or granting the 
certificate could be issued by November 1 unless the Commission gave the matter 
the fullest priority during the week. Freeman also reported the staff had ex- 
pressed doubts, and probably to the Commissioners, that Symonds was to be 
taken seriously as to his sworn testimony that the project needed a 7-percent 
rate of return to be financed at the then existing money market. His orders 
that his position be reiterated to the Commission followed. 





Aprit 12, 1960. 

During the course of hearings on H.R. 4800, H.R. 6774, and related bills by 
the Committee on Interstate and Foreign Commerce, March 23, 1960, Mr. Jerome 
K. Kuykendall, Chairman of the Federal Power Commission, testified in response 
to questions from members of the committee about ex parte representations hav- 
ing been made in connection with the Midwestern Gas Transmission Co. appli- 
cation and Federal Power Commission Opinion No. 331 and order dated and 
released October 31, 1959. 

Chairman Kuykendall testified that during the time the Commission was con- 
sidering its opinion in the case, Mr. Thomas G. Corcoran, attorney for Tennessee 
Gas Transmission Co., parent of Midwestern, made a telephone call, and fol- 
lowed by a personal visit, in connection with the case. He also testified that 
Mr. Corcoran talked to other members of the Commission. 

Commissioner Stueck made a brief statement to the committee following the 
testimony of Chairman Kuykendall to the effect that he was not contacted and 
had not discussed the pending matter of Midwestern with Mr. Corcoran or any- 
one else. 

In view of the fact that the names of two other members of the Federal Power 
Commission and Mr. Corcoran had been referred to during the course of the 
hearings, I thought it was proper and in the spirit of fair play to give them an 
opportunity to be heard and explain their actions if they so desired. I an- 
nounced the date of April 14 for their appearance in connection with legislation 
having to do with this and similar problems should they desire to be heard. 

I have been advised by both Commissioners Connole and Kline and Mr. 
Corcoran that they would gladly appear and testify on Thursday, April 14, if it 
was the desire of the committee. 

However, my attention has now been called to a two-page statement issued by 
Mr. Gardiner Symonds, chairman of the board of the Tennessee Gas Transmission 
Co, and its subsidiary, Midwestern Gas Transmission Co. in Houston, of Friday, 
April 8, in which it was stated that he, Mr. Symonds, directed Mr. Freeman, 
president of Midwestern, to instruct Mr. Corcoran to contact Federal Power 
Commissioners in connection with the Midwestern case. Further, it was re- 
ported Mr. Symonds said that such ex parte contacts were in complete com- 
pliance with the “practice of the FPC” and “was no breach of law, regulation, 
accepted practice of propriety in representatives of Midwestern consulting with 
Commissioners concerning” their problem. 

In view of this report and other information which has come to the attention 
of the committee, it appears advisable to cancel the hearings before the legisla- 
tive committee on April 14 and to refer the matter to the Special Subcommittee 
on Legislative Oversight in order to fully develop all of the facts in connection 
with this and related matters. 

This incident was reported to the staff and to me as chairman last December. 
The early part of this year the staff was directed to obtain the facts and sub- 
mitted memorandum under date of February 12, 1960. The more recent develop- 
ments and announcement requires that the matter be gone into further for a 
hearing at a later date. The staff is, therefore, instructed to develop these addi- 
tional facts immediately. 
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I wish to make it clear that this will in no way delay or affect consideration 
of the committee of the proposed bills, H.R. 4800, H.R. 6774, and related bills 
on these problems. I expect the committee to meet in the next few days for 
the purpose of considering policy matters in connection with these proposed 
bills. 

Every effort will be made to develop the facts in connection with such alleged 
ex parte representations with the Federal Power Commission and related mat- 
ters for a hearing which I expect to schedule Monday, May 2, 1960. 


OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce. 


The CrHatrMan. Now the Chair’s attention has been called to the 
fact that there might be some inconvenience to some : about this, but we 
think it is a very important matter, and I am going to ask, and I hope 
that we receive, the cooperation of those who expect to assist the sub- 
committee in the course of these heari ings. 

The first witness this morning will be Mr. Kuykendall, Chairman of 
the Federal Power Commission. 

Mr. Kuykendall, will you be sworn, please ? 

Do you solemnly swear the testimony you give to this subcommittee 
to be the truth, the whole truth, and nothing but the truth, so help you 
God ? 

Mr. KvuyKenpa.u. I do. 

The CHatrMan. Have a seat. 

Mr. KuyKenpaui. Thank you, Mr. Chairman. 

The Cuarrman. Will you state your name for the record ? 

Mr. KuyKenpDatu. My name is Jerome K. Kuykendall. 

The Cuarrman. You are Chairman of the Federal Power Commis- 
sion, are you not ? 

Mr. Kuypenpatu. Yes, I am. 

The Cuatrman. You have served in that position now for several 
years ? 

Mr. KuyKenpatu. Approximately 7 years. 

The CuarrmMan. You testified before the legislative committee in 
connection with pending legislation some few weeks ago, did you not? 

Mr. KuykKenpDALu. Yes, I believe it was on March 23. 

The Cuarman,. And you presented at that time on inquiry infor- 
mation regarding the matter which I have explained that is under 
investigation, and hearing this morning. 

Mr. KuyKenpDa.. Yes, I did. 

The CuatrmMan. Do you have a statement that you wish to make? 

Mr. KuyKkenpautu. Yes, I do, Mr. Chairman. 

The CHamman. You may proceed with your statement. 


TESTIMONY OF JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL 
POWER COMMISSION 


Mr. Kuyxenpatu. Mr. Chairman and members of the subcommit- 
tee, since I testified before the House Committee on Interstate and 
Foreign Commerce on March 23, of this year, the phrase “ex parte 
contact” has been much used. Without regard to the particular inci- 
dent about which I testified, I would like to clarify for the public 
the meaning and use of this term, although I know that all members 
of this subcommittee and all lawyers understand what I am about to 
say. 
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Many ex parte contacts with a member of a regulatory commission 
are necessary and proper. One June 18, 1959, while testifying before 
this subcommittee, I explained this fact by use of the following 
language: 


In order for a regulatory commission successfully to perform its duties, there 
must be some ex parte contacts between the Commission and its staff on one 
hand, and representatives of regulated industries and other interested parties 
on the other, but this does not mean that secret advocacy of contested matters 
before those who will decide the issue is necessary or proper. 

A few examples of matters which properly may and should be discussed with 
this Commission’s members or staff, or both, are proposed tariff changes, pro- 
posed plans for expansion of facilities and service or for construction of hydro- 
electric projects, financing plans, various emergency situations where the element 
of time is important, accounting problems, and depreciation matters. Frequently, 
these matters can be are are resolved without any detriment to any interested 
party and without any formal proceedings. Laws or rules should not be enacted 
which will unnecessarily hamper the administrative processes. If the deciding 
officials—hearing examiners and Commissioners—are completely isolated from 
all contacts, the administrative processes might well be abandoned, for they 
would be unworkable. Nevertheless, the merits of a controverted issue should 
not be discussed privately with any person who is to decide it. 

Many matters of procedure might well have been included in the 
above examples. ‘To these examples might well be added some others 
mentioned by Senator Pastore, as a member of the Senate Committee 
on Interstate and Foreign Commerce, in his report No. 687 to accom- 
pany S$. 1734. A part of his report contains the following language: 

In order to avoid any possibility of a misunderstanding your committee desires 
to make it clear that an inquiry as to the status of a particular case or a request 
only for expeditious handling or to ascertain the reasons for delay in a proceed- 
ing by any person or a Member of Congress to a Commissioner or his staff is not 
a presentation under the provisions of this bill. In making such inquiries, of 
course, it must be made clear that no reference is made to the merits of the 
case. The committee agrees with the Acting General Counsel of the Federal 
Communications Commission who in his letter dated August 5, 1959, which is 
part of this report, states: 

“Such an inquiry could not be reasonably construed per se as a presentation 
respecting the case. However, matters like this often may turn on questions 
of fact. What generally would be permissible under this language, could be 
deemed improper either in the particular circumstances of the case, or by the 
very course or direction of the inquiry, or any collateral remarks made therein.” 

This subcommittee will soon have before it all relevant facts con- 
cerning the ex parte contacts made by a representative of Midwestern 
Natural Gas Transmission Co. Aside from any question of the pro- 
priety or impropriety of the conduct of the person who made such 
contacts, I am sure the committee will find that, contrary to some 
allegations which have been made, that— 

(1) The members of the Federal Power Commission had not 
come to a decision which was subsequently changed because of 
these contacts, nor was the Commission’s decision changed at all, 
after it was finally reached. 

(2) The Federal Power Commission has not, in effect, granted 
Midwestern a 7-percent rate of return, or any particular rate of 
return. 

(3) The Commission acted wisely in not prejudging what rate 
of return would be proper when there was no necessity to do so 
last October, a time when the money market was so uncertain 
and interest rates were at a high peak. 
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natural gas company that it is accepted practice for a representative 
of a regulated company to converse with Commissioners concernin 
matters pending before the Commission. If he was referring to dis- 
cussion of the merits in contested matters pending before the Com- 
mission for decision, I must emphatically disagree. I refer again to 
the statement, part of which is quoted above, which I made to this sub- 
committee on June 18, 1959. 

When I became a member of the Federal Power Commission in May 
1953, the Commission’s regulations contained a requirement which in 
my opinion is fundamental both for those who serve the public as 
members of such an agency as the Federal Power Commission and 
those who appear before that agency in any capacity at any time. 

The statement I refer to will be found in section 1.4 of the Com- 
mission’s regulations and reads: 

(3) All persons appearing before the Commission or the presiding officer must 
conform to the standards of ethical conduct required of practitioners before the 
courts of the United States, and, where applicable, to the requirements of sec- 
tion 12(i) of the Public Utility Holding Company Act of 1985 (49 Stat. 825; 15 
U.8.C. 791(i) ). 

If these standards of ethical conduct required of practitioners be- 
fore the courts of the United States are adhered to, the public can be 
assured of honest, impartial service by those who are charged with 
the responsibilities with which I have been honored. It is and has 
been my intention to follow those standards to the best of my ability. 

The Federal Power Commission renews its offer of cooperation and 
assistance in the formulation of legislation which will, insofar as pos- 
sible, clarify and define standards of conduct for all parties appear- 
ing before regulatory agencies, as well as for all personnel of such 
agencies. 

The Cuatrman. Does that conclude your statement ? 

Mr. Kuyxenpatu. That concludes my statement, Mr. Chairman. 

The Cuarrman. Mr. Lishman, do you have any questions? 

Mr. Lisoman. Yes, sir. 

The CHarman. You may proceed. 

Mr. Lisuman. Mr. Kuykendall, before getting down to the par- 
ticular questions involved in these ex parte allegations concerning 
Midwestern and other companies, I would like to ask some general 
questions as background. 

What do you consider to be the principal regulatory functions of 
the Federal Power Commission with respect to gas pipeline companies 
subject to its jurisdiction ? 

Mr. Kuykenpatu. The principal functions are certification, grant- 
ing of certificates of public convenience and necessity for projects, 
and ratemaking. 

Mr. Lisuman. Those are the principal functions? 

Mr. Kuykenba.u. Yes. 

Mr. Lisuman. Could you define for us what is meant by “rate of 
return ?” 

Mr. KuyKenpatu. “Rate of return” is a percentage of the net de- 
preciated investment of a regulated company. When we fix a rate 
of return we fix such percentage as we deem is required in order to 
enable the company to operate efficiently and to attract additional 


In recent weeks I have read the statement of the president of one | 
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capital, but yet as low as it can be for the protection of consumers. 

r. Lisuman. We will come back to the elements in the rate of 
return. Would you explain what rate base is used by the Commis- 
sion with respect to gas pipeline companies ? 

Mr. Kuykenpati. We use original cost rate base. 

Mr. Lisuman. And how does the Commission go about establishing 
a rate structure for the gas pipeline companies. What procedures 
does it follow ? 

Mr. KuyKenpaty. Well, almost always there are hearings involved 
in doing that these days, where the company will propose its rate 
structure and our staff and any other interested party will advocate 
whatever rate structure they think proper. 

Mr. Lisuman. What elements enter into a rate base ? 

Mr. Kuyxenpany. The net investment in the property, less accrued 
depreciation on the property, and working capital. 

Mr. LisumMan. Well, how about operating costs? 

Mr. KuyKkenpati. Operating costs are not part of the rate base. 

Mr. Lisuman. They are not? 

Mr. KuykEnDALL. No. 

Mr. Lisuman. What elements enter into the determination of the 
initial price where you have an application similar to that in the 
Catco case? What elements does the Commission consider there in 
establishing that initial price ? 

Mr. KuyKkenpatu. Well, the Catco case involved producers of nat- 
ural gas, which raises many other difficult and different problems. 

Mr. LisomMan. Well, what elements do you consider there? 

Mr. Kuykenpatu. You mean for a pipeline company ? 

Mr. Lisuman. Yes. 

Mr. KuyKkenpatt. It is very difficult, of course, to establish rates 
for a new company, that has never operated, that are precisely correct. 
The operating expenses have to be estimated, and the figures that go 
into the rate base may not be entirely accurate and completely checked 
at the time the company starts business. But we get the best figures 
we can on the net investment in the property, and get the best esti- 
mates we can on what the operating expenses will be, and determine 
what rate of return would be adequate, but no more than adequate, 
and then devise rates that will yield revenues accordingly. 

Mr. Lisuman. Could you explain what is meant by “cost of service” ? 

Mr. Kuykenpat. “Cost of service,” as we use it, includes just what 
the term would imply—all the costs of the company in rendering 
service, but it also includes a reasonable return, as the term is used at 
the Federal Power Commission. 

Mr. Lisoman. What does the Commission generally consider to be 
a reasonable rate of return ? 

Mr. Kuykenpauu. Well, for many, many years, up until the last, 
oh, 2 years, approximately, 6 percent was considered adequate for 

Mr. LisHMAn. Six percent against what base ? 

Mr. KuyKenpDa.u. Six percent of the rate base. 

Mr. Lisuman. Well, what rate base would that be? 

Mr. Kvuyxenpatn. Original cost depreciated rate base, including 
working capital, and I might add that that figure of the net rate base 
and the working capital will always correspond very closely to the 
company’s capital structure. ; 
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Mr. Lisuaman. When a temporary rate is permitted by the Commis- 
sion, subject to refund, does the Commission require the company to 
place in the trustee receiver account the amounts which may ultimately 
be subject to refund to the consumer ? 

Mr. Kuyxenpaut. We are speaking of pipelines now, I presume; 
are we not ¢ 

Mr. LisHMan. Yes, sir. 

Mr. KuyKenpa.u. No; we do not. 

Mr. LisoMan. Well, do you in any case require a temporary rate 
which is subject to refund to be placed in a trustee receiver account by 
the recipient company ? 

Mr. Kuykenpaui. We have done it in some cases with small in- 
dependent producers of natural gas where we have felt 
Mr. Lisoman. Will you name some of those cases? 

Mr. Kuykenpbatt. I couldn’t name any right from memory. 

Mr. LisumMan. Are they substantial ? 

Mr. Kuykenpau. Relatively, I don’t think any of them were sub- 
stantial, but there were small producers whose ability to refund 
we felt might be doubtful. 

Mr. Lisuman. Isn’t it a fact that in connection with gas rate in- 
creases to gas pipeline companies, as of March 1, 1960, there is ap- 
proximately $509 million which rates are subject to possible refund 
to consumers ? 

Mr. Kuykenpauu. I believe that is a correct figure. 

Mr. Lisuman. I would like to hand you a tabulation of gas rate 
increases to gas pipeline companies as of March 1, 1960, which was 
prepared by the Bureau of Rates and Gas Certificates of the Federal 
Power Commission and ask you if this is an accurate statement ? 

Mr. KuyKEenpDALu. Well, if it was prepared by our Bureau of Rates 
and Gas Certificates, I am sure it is as accurate as they could make it. 

Mr. Lisuman. Doesn’t this document show that, on page 9, the 
amount reported as of March 1, 1960, of these rate increases amounts 
to $506,420,052 2 

Mr. KuyKkenpbatu, Yes, that is the cumulative amount reported as 
of March 1, 1960. 

Mr. Lisuman. Since March 1, isn’t it more correct to say that figure 
would be approximately $600 million ? 

Mr. Kuykenpauu. That would probably be a reasonable estimate, 
I would think. 

Mr. Lisuman. Just what procedure is followed by the Commission 
with respect to these gas rate increases to see that the funds will be 
available for such refund if, as, and when an order of refund is made? 

Mr. KuyKkenpauu. Let me answer you, Mr. Lishman, by telling you 
what the practice was with the Commission for many years, and the 
change we have made and then I will tell you why. 

For many years, the Commission required what in effect amounted to 
a token bond that was 10 percent of the estimated annual increase, 
and, of course 








Mr. LisumMaAn. May I interrupt you there, Mr. Kuykendall ? 

Mr. Chairman, I would like to have this tabulation placed in the 
record. 

The Cuarrman. Do we have copies of that ? 

Mr. Lisuman. Yes, sir. 
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Mr. Fuynt. Mr. Chairman, is it proper for this to go into the 
record or into the files? If it goes into the files it can always be made 
a part of the appendix to the record. I am just wondering whether 
a tabulation of this kind ought to go into the records of the committee. 
. The CuarrMan. Let it be received and we will determine whether 
to have it incorporated within the record or received for the files at 
a later time. 

Mr. Fiyntr. I withdraw my reservations. 

Mr. Kuykenpatu. May | proceed ? 

Mr. LisHMAN. Yes, sir. 

Mr. Kuykenpaty. The Commission used to require what I would 
call a token bond of 10 percent of the estimated annual amount of 
the increase. Of course, the cost of that bond was an operating ex- 

ense of the pipeline company, and we found that there was no need 
for that on These companies—although these amounts are very 
large, and particularly their cumulative total is an astounding figure— 
these companies are very large, and have the ability to refund, and no 
pipeline company has ever failed to refund. 

Mr. Lisuman. I would like to come to that in connection with the 
Colorado Interstate case, if 1 may, later on. But you may continue, 
Mr. Chairman. 

Mr. Kuykenpau. So, several years ago, I don’t recall now just 
when, we ceased the practice of requiring the companies to execute 
this token bond for 10 percent, and require the companies to execute 
an undertaking which promises that they will repay any amounts that 
they are ordered to repay. 

Mr. Lisuman. Is it a fact that these companies that are listed on 
this tabulation, having the amounts set up with their names subject 
to refund under current Commission practice are permitted to make 
use of these funds for their business operating purposes ? 

Mr. KuyKeENDALL. Yes; that is true. 

Mr. Lisuman. Are they also permitted to use them for financing 
capital improvements, additions, betterments, extensions / 

Mr. Kuykenp ‘tu. Yes. Of course, they can’t make any major ex- 
tensions or additions or betterments without obtaining a certificate of 
puvlic convenience and necessity from the Commission. 

Mr. LisHMAN. But, meanwhile, they are using funds which in theory 
may some day be subject to being turned back to the consumer as 
having been an excessive charge in the first instance, is that correct ? 

Mr. Kuykenpatu. Yes. Over the course of years, it has turned out 
that the Commission has required refunds of approximately 40 percent 
of the amounts that were collected subject to refund. Of course these 
companies have always had to refund not only the amount collected 
that was ordered refunded but interest on that amount at the rate 
of 6 percent up until fairly recently, when, because of the high interest 
rates now existing, we increased it to 7 percent. 

Mr. LisumMan. But on the other hand, the companies have the use 
of these funds without any financing charges of their own during the 
period that they are permitted to keep them, isn’t that correct ? 

Mr. Kuykenpatu. Well, they have the interest to pay which I 
would call a financing charge. Actually, I think even when they are 
paying 6 percent they are paying more than they would have to pay 
if they went toa bank for the money. 
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Mr. LisumMan. Well, doesn’t the company have the benefit of the 
52 percent tax that it would otherwise have to pay on income ¢ 

Mr. KuyKenpatu. Well, it has the—— 

Mr. LisuMan. Well, does it or doesn’t it ? 

Mr. KuyKenpau. I don’t understand your question. The com- 
panies have to pay income taxes at the rate of 52 percent. 

Mr. Lisuman. Yes. Don’t they have the use of these funds which 
are subject to refund and allowed to treat them as income for a period 
of years without having to pay any tax on them ? 

{r. KuyKenpatu. No. They don’t. 

Mr. Lisoman. What tax do they pay? 

Mr. KvuyKenpatu. They have to treat that money collected subject 
to refund as income in the year in which it is collected. 

Mr. Bennetr. Mr. Chairman, if the company treats the refund as 
income in the year that it is received, how do they treat it or deal with 
it for income tax purposes when they have to pay it back? 

Mr. KuyKenpatu. When they pay it back it is treated as a dedue- 
tion against income for the year in which it is paid back. 

Mr. Bennett. Do they receive interest on the money that they have 
to refund during the period they held it ? 

Mr. KuyKkenpauu. No, I am sure they don’t. Their net income for 
the year in which the refund is made, is reduced by the amount of the 
refund. 

Mr. Bennett. That isall, Mr. Chairman. 

Mr. Lisoman. Mr. Kuykendall, are you familiar with the Colorado 
Interstate refund matter ? 

Mr. KuyKenpati. Generally. I don’t know whether I could give 
you all the details you want or not. 

Mr. Lisuman. Well, do you recollect that the examiner recom- 
mended that that company be required to refund approximately $50 
million ? 

Mr. KuyKenpatu. I don’t recall the exact figure. I assume your 
estimate is correct. I will accept it. 

Mr. Lisuman. Is it correct that representatives of that company 
came to the Commission and told the Commissioners that it would 
bankrupt the company if they had to refund that $50 million ? 

Mr. KuyKenpatu. Well, I have read in the last few days something 
in the press about that, and it mentioned testimony I had given be- 
fore the Senate Interstate and Foreign Commerce Committee at the 
time that committee was examining me in regard to confirming me 
for my second term on the Federal Power Commission. That would 
be the best statement that I could make to you, because my memory 
was much fresher then, in 1957, than it is now, and I know, I testified 
that I didn’t recall anyone saying that the company would go bank- 
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rupt. 

Mtr. LisumMan. Well, I have here an article in the Denver Post for 
Sunday, May 12, which purportedly quotes President W. E. Mueller 
of the Colorado Interstate Gas Co. that ”refunds and reduced rates 
recommended by a Federal hearing examiner last week would bank- 
rupt the company.” 

Now, were any representations to that effect made to the Com- 
missioners by the company or on its behalf ? 

Mr. Kuyxenpatt. I think they were later. 
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Mr. Lisuman. Well, who made such representations to the Com- 
mission ¢ 

Mr. KuyKkenpati. The company filed an application for rehearing, 
I believe, and submitted with it a financial report certified by a firm 
of certified public accountants. I do recall this: that I asked our 
staff to check that, and although they made no field study of the com- 
pany they did not find any error in it, and it did indicate that the 
company would be in very serious financial condition if those refunds 
had to be made. 

Mr. Lisoman. Do you recall whether or not any representative of 
that company conferred either with you or any member of the Com- 
mission with respect to the examiner’s $50 million recommendation ? 

Mr. Kuykenpatu. Yes, I do, and I have refreshed my memory by 
reading my testimony before the Senate Interstate and Foreign Com- 
merce To esithen in 1957. 

Mr. Lisuman. Did anyone contact you on behalf of the company ? 

Mr. KuyKkenpauut. Mr. — I believe he pronounces it Miller, but he 
spells it M-u-e-l-l-e-r, president of the company. 

Mr. Lisyman. Yes. Where did he meet you? 

Mr. Kuykenpauu. He came to my office. 

Mr. Lisuman. And to discuss the examiner’s $50 million refund 
recommendation ? 

Mr. Kuykenpatu. No. He didn’t discuss the merits of the case. 

Mr. Lisuman. What did he discuss? 

Mr. KuyKenpaut. The best. thing, the most accurate thing I could 
do would be to read my testimony given in 1957. 

Mr. Lisoman. What page is that? 

Mr. KuykKenpay. 281, toward the bottom of the page. 

Mr. LisumMan. Yes, sir. 

Mr. KuyKkenpDati. Shall I read it into this record ? 

Mr. Lisuman. Well, I don’t know how much you need toread. We 
want to find out who contacted you and then we expect to ask the 
same questions of the other Commissioners to find out, not necessarily 
stating there was anything improper about it but we would like to 
find out who made any ex parte contacts with you or other members 
of the Commission in connection with his $50 million refund case. 
Further, I will tell you, so you will know what is coming, we intend 
to ask questions to ascertain by what right or authority the Commis- 
sion undertook in this case, according to allegations we have of at- 
tempting to regulate by negotiation. By that we mean, instead of 
taking a firm stand itself and issuing an order, we have information 
that indicates that a Commissioner or maybe more than one, ap- 
proached various distributing companies and utility companies, and 
endeavored to get them to accept a projected settlement figure of an 
approximate $38 million refund. I am just indicating that to you, 
Mr. Kuykendall, so you can determine how much of this testimony 
you would like to read. 

Mr. KuyKkenpatu. Well, I would be very willing that all I said 
before the Senate committee go into this record. In fact I ask that 
it all go in. 

Mr. LisoMan. Well, we are coming to the first-—— 

The CuatrrmMan. How extensive is it, Mr. Kuykendall? 

Mr. Kuykenpat. It is not very long. I don’t believe it is over a 
page altogether. 

61923602 
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The Cuarrman. Do you want to read it? 

Mr. Kuykenpbatt. I would like to, if I may. 

The Cuarrman. Very well. I think you should have that right. 

Mr. Kuykenpat. Very well. I am starting on page 281, it is down 
near the bottom. The question was by the chairman. 

The Cuarman. You are now referring to the Senate hearings be- 
fore the Senate Interstate and Foreign Commerce Committee as of 
what date? 

Mr. Kuykenpba.u. I am just looking that up. It extended over a 
number of days and I am trying to give you the day on which this 
part of the hearing occurred. 

The CuHairman. I think you will find on page 204 that it was 
on 





Mr. KuykEnpDA.u. It was the afternoon. 

The Cuarrman. That was the afternoon session. 

Mr. Lisuman. I think it was June 26. 

Mr. KuyKkEenpatut. On page 171—no, that is for the term expiring 
on June 22. 

Mr. Lisuman. I think on page 149, you will find the date. 

Mr. KuyKenDa.u. 149? 

Mr. Lisuman. I think so. 

Mr. KuyKenpauu. Yes, I believe Mr. Lishman is correct, it would 
have been on Wednesday, June 26, 1957. 

I am starting now—well, I had it marked to begin about fifteen 
lines from the bottom. I believe this is all that is relevant but I 
don’t want to leave out anything that the committee might think is 
relevant. The Chairman asked the question. That was Senator 
Magnuson, and he said: 

During the period May 12 to June 3, did Mr. W. E. Mueller, president of the 
Colorado Interstate Gas Co., visit with you here in Washington? 

Mr. KUYKENDALL. It was probably in that period. He was in after that ex- 
aminer’s decision, and asking that the Commission grant his request for oral 
argument and representing in a general way that he was in a bad position 
because the company had more financing to do and they were afraid they 
could not do it with a decision outstanding. 

I guess he talked to all the Commissioners, Anyway without prejudging 
it-—— 

Then I was interrupted. 

The Chairman said: 


I think we can clear it up. He did discuss with you and other Commis- 
sioners—probably, you can’t speak for them—Dockets G—2260 and G—2376— 


and I said— 
Those must be the dockets. 

and the Chairman: 
Those are the dockets of the case, I presume. 
I said: 


Yes. He said they had financing in the offing they had to do and was afraid 
they couldn’t do it. 


I see I made a grammatical error, incidentally: 


The Commission did give him oral argument last Monday as I stated. 
The CHAIRMAN. What page are you reading from? 
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Mr. KUYKENDALL. I am reading from the top of page 282. And I might inter- 
polate here that this oral argument then took place when I was not a member 
of the Commission. There was a lapse of about 7 weeks between the time 
my term expired and the time I was finally confirmed. 

The CHAIRMAN. Did he suggest the Commission reopen proceedings? 

Mr. KUYKENDALL. I think he filed a written application asking for that. 

The CHAIRMAN. For reopening. 

Mr. KUYKENDALL. Yes, those papers speak for themselves. 

The CHAIRMAN. Do you recall whether he discussed that with you, the re 
opening personally? 

Mr. KUYKENDALL. No. 

The CHAIRMAN. Did Mr. Mueller or any other representative of the Colo- 
rado Interstate Gas Co. advise the FPC that the company would go bankrupt 
if forced to return to consumers the excess rates collected ? 

Mr. KUYKENDALL. No; I don’t think he said that. I hope that isn’t true. 

The CHAIRMAN. That is part of his public statement later on in which he did 
say that. We have here a news story which we will place in the file, from the 
Denver Post on Mr. Mueller. 

The clipping is as follows. 


Perhaps that is what you have, Mr. Lishman. 

Mr. Lisuman. Yes, that is the same clipping. 

Mr. Kuykenpatu. Then the hearing went over on other matters. 
And then at the bottom of page 285 Senator Magnuson came back 
to it. 

Just about the fourth line from the bottom of the page. 


The CHAIRMAN. Question No. 18, going back to Question No. 10 for reference: 
Did Mr. Mueller or any other representatives of the Colorado Interstate Gas 
Co. call upon any other FPC Commissioners or staff members following the 
trial examiner’s May 8 recommendation against a rate increase? You stated 
that to your best recollection he called on other Commissioners. 

Mr. KUYKENDALL. I think hedid. I know he called on me. 

The CHAIRMAN. What is the present policy of the FPC in regard to per- 
mitting litigants whose cases involve millions of dollars of consumers’ money, 
to contact, consort with, interfere with, and attempt to influence Federal power 
commissioners, executives, trial examiners and staff members? That is the next 


question. 


I might say Senator Magnuson was propounding questions given to 
him by Senator Carroll who was not a member of the committee. 
{Laughter. | 

Mr. KUYKENDALL. There has been no interference or consorting that I know 
of. I would say this: That if Mr. Mueller had endeavored to argue the merits 
of his case to me, I would have shut him up, and I do that with anybody who 
tries to present private arguments to me. I don’t think it was improper for 
him to come around and request the granting of oral argument. 

The CHAIRMAN. As I understand what you say he did as far as you are con- 
cerned, it was not to argue the merits of the case to ery a little bit, get the cry- 
ing towel out about the decision in the case? 

Mr. KUYKENDALL. Yes. He said he had filed papers asking for rehearing, 
and would we give him an oral argument early. 

That concludes the questions from the Senator. 

No, I have some from the Senator from Tennessee. You appeared 
before him. Some of these questions you might have answered, 

These were submitted afterwards and then he goes on to other 

matters. 
_ Mr. Lisuman. Well, Mr. Kuykendall, is it a fact that Mr. Mueller, 
in his visit to you during this period stated that he had financing 
in the offing and that under that recommended decision ordering a 
refund of $50 million he was afraid he could not do it. 

Did he say that ? 
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Mr. Kuykenpbatu. Well, yes, I just read that. 


Mr. Lisuman. So he did more than just make an oral request for 


oral argument, is that correct ? 

Mr. KuykenpDatu. Well, I think he gave the reason why he was re- 
questing an oral argument. 

Mr. Lisuoman. Yes. And that reason had to go to the merits of the 
matter about which argument was requested, did it not? 

Mr. Kuykenpa.u. It went to the conclusions of it, the result of the 
examiner’s decision, but he didn’t discuss the points in the case or how 
the examiner arrived at the decision or where he thought the examiner 
was in error and so forth. 

Mr, Lisoman. Well, wouldn’t you consider the most controversial 
element in that case, from the viewpoint of the company which had to 
make the refund, was the order in that examiner’s decision to refund 
$50 milllion ? 

Mr. Kuyxenpatu. That is the ultimate result. But I don’t believe 
he discussed the merits of the case. 

Mr. Lisuman. Was he afraid he could not accomplish the financing 
he had in mind because of this examiner’s decision ? 

Was it because of some procedural irregularity in the decision or 
was it because of the substance of the decision ? 

Mr. Kuykenbatu. Well, it was because of the result. 

Mr. Lisuman. The substance of it. 

Mr. Kuyxenpatu. The conclusion—I don’t mean the substance of 
the facts or the substance of the points the examiner decided, but the 
ultimate result of the decision is what I could call it. 

Mr. Lisuman. Now, at the time he called on you, what was the status 
of that case as far as the Federal Power Commission docket was con- 
cerned ? 

Mr. Kuyxenpatu. Well, apparently the examiner had recently is- 
sued his decision. 

Mr, Lisuman. Would you consider this to be similar to a referee’s 
report that is going to be handed up to the judge and Mr, Mueller in 
effect has come to the judge to discuss the hardship that would be im- 
posed upon him if the ‘asia should approve the referee’s report. 

Mr. KuyKkenpa... I think it is somewhat analogous to that. 

But let me explain to you what I think is right and what is wrong 
in this situation, and if I am in error, why then I will be very happy 
to have this committee or this Congress tell me. 

As I stated and as I read, if he had started arguing points in the 
case, that the examiner was wrong on this point and he held this way 
he should have held the other way, I would stop him. But—and as I 
testified this morning in reviewing what I said almost a year ago, be- 
fore this subcommittee, that there are certain matters, including 
emergency situations, and procedural matters which we have always 
considered could be raised ex parte. 

Now those matters are raised before judges ex parte, too. It seems 
to me that in this case there was no breach of propriety. He didn’t 
discuss the merits; I would not have listened tothat. But he said there 
was an emergency—his company could not finance, and apparently he 
told the press—I don’t think he told me, that his company would go 
bankrupt if he had to refund all that money so he asked for an early 
oral argument. 
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Mr. Lisuman. Now, he had already made such a petition in writing 
to the Commission, hadn’t he or his company had ? 

Mr. Kuyxenpa.u. I don’t recall from what I read whether he had 
made this at the time he talked to me or whether he filed it later. 

Mr. Lisuman. Well, at page 282 you testified, “I think he filed a 
written application asking for that.” Was it correct that that written 
application for oral argument was before the Commission ? 

{r. KuyKENDALL. I don’t remember whether it was before us as to 
the time he came in, or whether he said he was going to file it. Of 
course, the records would show that although I don’t believe the exact 
date when he was in was pinned down, and of course, I could not re- 
call that. 

Mr. Lisuman. Yes. 

Mr. KuyKenpatu. I don’t believe that was substantive. He had 
either filed an application for rehearing or he was going to. But he 
was pleading for any early hearing on it. 

Mr. LisumMan. Why couldn’t he have made the representations about 
the need for an early hearing in a document which would be of 
record ¢ 

Mr. KuyKenpDau. Well, I presume he did. 

Mr. Lisuman. Because, after all, there were utility companies and 
others who presumably would be entitled to the benefit of this refund 
who would be interested in any matter that would be brought to the 
attention of the deciding officers and don’t you believe that that should 
be made a matter of record ? 

Mr. Kuykenpatu. Well, I think in this case, they would not object 
toan early oral orgument. I don’t believe that would prejudice them. 
It might mean thehy would get their refund sooner. 

Mr. Lisuman. Yes. 

How long did it take the Commission to issue an order of settlement 
after the exceptions had been taken to the examiner’s recommended 
decision in this case ? 

Mr. Kuyxenpatu. Well, I don’t know whether I could tell you 
precisely. 

Mr. Lisuman. I have some dates here from the records which may 
help to refresh your recollection. But I would be correct in saying it 
took you about a year. 

Mr. KuyKxenpatx. Well, my recollection is that the Commission 
issued its own decision reviewing the examiner’s decision. My recol- 
lection also is that that was done during the period when the decision 
of the Court of Appeals for the District of Columbia, which had been 
issued in the Memphis case, was on appeal to the Supreme Court. 
My memory may have failed me, but I believe that is correct, and 
I Believe also the Commission issued a decision which it hoped would 
clarify the issues but we issued it in such a way that it was not ap- 
pealable at that time, because any final order, of course, would be 
ae following the Memphis decision if for no other reason. 

ou probably have the date—— 

Mr. Lisuman. We have the date of the recommended examiner’s 
decision as May 8, 1957, and the date of the order approving proposed 
settlement and prescribing refund made by the Commission on Decem- 
ber 30,1958. Would that be about correct? 
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Mr. KuyKkenpbatu. I think there was another order of the Com- 
mission in between. 

Mr. Laisuman. This is the final order that we are referring to. 

Is it correct those other items did not relate to the rate refund ag 
much as it did to the other items, those intermediate orders that may 
have been undertaken by the Commission ? 

Mr. KuyKenpauu. No, I don’t think so. I think we issued an order 
somewhere that disposed of practically all the issues in the case, 

Mr. Lisuman. Well, now, I will read you from the order approving 
the proposed settlement and prescribing refund in dockets Nos. G- 
2260, G-2576, and G-11717. And on this Thermo-Fax copy which I 
have here on page 1, the last paragraph: 

Upon exceptions to the presiding examiner’s decision we issued our opinion 
No. 313 on June 21, 1958, which we disposed of certain issues but left to a later 
order on other issues and the fixing of rates and ordering refunds. We ordered 


incorporated in the record in the consolidated dockets Nos. G—2260 and G—2576 
the entire record in docket No. 11717. 


Does that refresh your recollection that the gist of the refund order 
yas contained in the order you issued on December 30, 1959 4 

Mr. KuyKkenpauu. Well, that was based on, as I recall it, on prin- 
ciples decided in that opinion number, what was it, 213 4 

Mr. Lisuman. No. 313. 

Mr. KuykeEnpDALL. 313 issued when, June 1958 ? 

Mr. Lisnman. June 21, 1958, which, in turn would be a year after 
the examiner’s decision, approximately. 

So it took you approximately a year, let us say, before you entered 
an order on that examiner’s decision; is that correct ? 

Mr. Kuyxenpatu. That is correct, but I don’t want you to get the 
impression we were idle during that year. 

Mr. Lisuman. I am coming to what you were doing. I just want 
to establish this length of time to show that you had time in which 
to conduct certain activities, and find out whether or not it is con- 
templated by the statute that such activity should be engaged in. 

Now, you had this representation made to you by the company, 
which was under an examiner’s recommendation to refund $50 million 
because if they did that it would make difficult their financing of 
certain matters they had in the offing. Did the Commission take any 
action to authorize any Commissioner, or any person on behalf of the 
Commission, to negotiate with Colorado Interstate respecting a settle- 
ment of the $50 million examiner’s decision ¢ 

Mr. KuyKenpatu. Well, I didn’t know you were going into this 
detail or I would have tried to prepare for it. My recollection is 
that we—— 

Mr. Lisuman. Mr. Kuykendall, we are attempting to ascertain the 
scope of ex parte contacts and in order to give them any significance, 
we have to relate it to matters of some substance. In this instance 
we intend to further pursue what other persons and what other meet- 
ings were had, ex parte, in connection with this Colorado Interstate 
matter. 

Mr. KuyKkenpauu. Let me tell you to the best of my recollection, 
and here again it is possible that I don’t remember everything or I 
don’t remember absolutely correctly. 
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My recollection is that we sent some staff members out to examine 
the books and records of the company in view of the report of certi- 
fied public accountants, which the company had submitted to the 
Commission which indicated they were probably in just about the 
situation that Mr. Mueller had said. 

Mr. LisumMan. Well, did you then have other meetings, did the 
Commission have other meetings either with Mr. Mueller or other 
representatives of the Colorado Interstate Co. ? 

Mr. Kuyxkenpa.u. No, the Commission had no meetings with him 
or other representatives that I can recail. I do recall, and probably 
much—some time later, talking with Mr. Nigro who is chairman of 
the Colorado commission and I didn’t seek him out, he talked to me 
about it—about the possibility of settling these cases and the reason 
why he was interested in getting the matter cleaned up was that they 
wanted the company to expand, enlarge their facilities and render 
increased service and he apparently realized that that could not be 
done under the existing financial condition of the company. 

Mr. LisomMan. About what date did Mr. Nigro have that discus- 
sion with you? 

Mr. Kvykenpatu. I couldn’t tell you. 

Mr. LisomMan. Was it before the Commission issued its final order? 

Mr. Kuykenpa.t. I am inclined to think it was after. It probably 
was after. 

Mr. LisomMan. Well 

Mr. KuyKkenpa.u. I don’t mean the final order. I mean the order 
of June 1, 1958. 

Mr. Lisoman. I am referring to the order of December 30, 1958, 
which, ordered a refund of $33,326,531 principal, and $5,630,595 in- 
terest as against the recommendation of the hearing examiner that 
the refund should be $50 million approximately. 

Did Mr. Nigro have a discussion with you prior to December 30, 
1958 ¢ 

Mr. Kuyxenpatu. The discussion I had with him, or he had with 
me, was that he was interesting himself in this with the idea of working 
out a settlement, and apparently a lot of customer companies were 
talking about it, too. 

Mr. Lisuman. Did he come to Washington to see you about it? 

Mr. KuykeNnDALL. Well, he saw me when he was in Washington. 
Idon’t know now whether that was the time—— 

Mr. LisumMan. Was that the only matter that he had to discuss 
with you ? 

Mr. KuykKeEnpDALL. Yes, that is all I can recall. 

Mr. LisHman. Who was present at the meeting you had with him? 

Mr. Kuyxenpatu. Well, I think it was in my office and I think 
just the two of us. 

Mr. Lisuman. Did he leave anything in writing with you on that? 

Mr. Kuykenpatu. I can’t recall that. 

Mr. Lisuman. Isn’t it correct that subsequent to the initial decision 
of the first examiner, the staff made a report to the Commission in 
which they stated their feeling that the refund calculation resulting 
in the amount of $42,429,281 is more appropriate than the $38,584,000 


figure, and gave their reasons why they felt that was more appro- 
priate ? 
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Mr. KuyKenpau. I don’t remember that report. If you have it 
there why they undoubtedly made it. 

Mr. Lisuman. I would like to hand it to you. 

Mr. Kuykenpauu. All right. I will accept your statement if yoy 
have it in the file. 

I do recall one figure which I verified yesterday along this line, | 
If the indication is being made that the Commission was overly gen. 
erous to the company, I will tell you that the settlement embraced 
approximately a 4-year period, and the average rate of return for 
those 4 years amounted to 5.23 percent, and under any standards | 
don’t think that company was treated overly generously by anybody, 

Mr. Lisuman. Mr. Kuykendall, the purpose of these hearings j 1s 
not to retry any case before the Commission. We are interested | in 
ascertaining the ultimate facts that occurred in some of these cases 
and the extent to which they were accompanied by ex parte contacts 
or other unusual situations. 

Now, isn’t it a fact that in connection with the proposed settlement 
by this Commission itself of approximately $38 million, that the staf | 
made a recommendation in writing to the Commission which states 
as follows: “The staff believes that the dollar amount of the settlement 
is insufficient and for that reason recommends the rejection of the 
proposal.” Is that correct ? 

Mr. KuyKEenpDA.u. Yes. I don’t know now whether that is the same 
proposal that was approved by the Commission or not. 

Mr. Lisuman. Well, we will hand you 

Mr. Kuyxenpatt. I think if you want to get those facts it might 
be better to get some staff member 

Mr. LisHMan. We want them right here. 

Mr. KuykKEeNDALL. Or somebody who might recall it more definitely 
than I can. 

Mr. Lisuman. This is very simple. We don’t have to get con- 
fused. In this document, the figure the staff was talking about was 
$38,584,000. 

Now, we have also had read into the record, from the files of the | 
Commission, the actual order which gives you that amount as being 
the amount of refund. I have just re: ad it to you as $33,326,531 prin- | 
cipal, and $5,630,595 interest. That approximates the amount of 
$38,584,000 the Commission staff recommends against, as being in- 
sufficient. Now that is clear, isn’t it ? 

Mr. KuyxKenpaty. I understand what you are saying; yes. 

Mr. Lisuman. All right. Now, why did the Commission overrule 
the initial examiner’s decision for $50 million, and the staff recom- 
mendation that the $38 million settlement was insufficient ? 

Mr. Kuykenpauu. Well, the order of the Commission issued on 
June 21, 1958, no doubt, will give | you most of those answers, and if | 
you compare that with the examiner's decision, you would find out the | 
points wherein the Commission disagreed from the examiner. I can’ | 
recall the different points involved myself. 

Mr. Lisoman. Well, now 











Mr. Kuyxenpatt. I can look them up and give them to you if you | 
want it. | 
Mr, Lisuman. Yes, sir, I think it would be very good to have them. | 
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Did the Commission authorize any Commissioner to go to Colorado, 
or any other place, and negotiate with the customers of the Colorado 
Interstate, consisting of 13 distributors including the city of Denver? 

Mr. KuykEnDA.LL. No, we never sent out any negotiators. If any 
settlement conferences were held among all the parties, I think they 
were held here in Washington, in our offices. 

Mr. Lisuman. Did not one of the Commissioners go out and urge 
utility customers to accept the $38 million settlement which the Com- 
missioners had negotiated with the company ? 

Mr. KuyKenpaty. Well, I think you are referring to Commissioner 
Kline, and I think you ought to ask him about that. 

Mr. LisomMan. Well, didn’t he make a report back to the Commis- 
sion that he had interviewed utility customers and urged them to 
accept the $38 million settlement figure ? 

r. KuykKENDALL. I don’t recall that and I don’t think he did. I 
recall he said that when he was out in that area he had talked with Mr. 
Nigro, chairman of the Colorado commission. He also told me re- 
cently that any discussions he had when he was there, I believe, I am 
sure this is right—were when he was with Mr. Nigro. I don’t think 
he saw all those distributing companies. 

Mr. Lisuman. Did any other Commissioner visit with any of the 
utility customers of Colorado Interstate in connection with this set- 
tlement ? 

Mr. KuyKkenpatu. Not that I know of. 

Mr. Lisuman. Is there anything entered in the Commission minutes 
with respect to the manner in which this $38 million settlement was 
negotiated ? 

r. KUYKENDALL. Well, the Commission minutes would include the: 
order approving the settlement. 

Mr. Lisuman. Did Colorado Interstate take any appeal from that 
settlement agreement ? 

Mr. KuyKenpatt. No. No party appealed because they all agreed 
to it. 

Mr. LisomMan. Now, isn’t it a fact that the Commission was instru- 
mental in getting all the parties to agree to that ? 

Mr. KuyKkenpatu. The Commission encouraged it, and that is our 
policy. We have a tremendous backlog of rate cases. We have a 
raging fire which we are trying to put out, and we have had consid- 
erable success with parties getting together and making settlements. 
We don’t compel them, we don’t coerce them, but there have been a 
number of settlements made, and I think they are in the public interest. 
It saves so much time, saves so much hearing time, so much time on 
appeals, and so forth. 

Mr. Lisuman. Is it in the consumers’ interest where the staff has 
recommended a $50 million refund to consumers, and where a staff 
report has said that the amount of settlement proposed is insufficient, 
do you think it is in the public interest for the Commission to encour- 
age a settlement cutting down the amount which would be available 
for refund to the consumers ? 

Mr. Kuykenpauy. Well, Mr. Lishman, you are oversimplifying and 
Iwill have to give you a statement 
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Mr. Lisuman. I am going back to Mr. Justice Clark’s opinion ip 
the Catco case as to what should be the fundamental philosophy under. 
lying the administration of this act. 

Mr. Kuyxenpatt. I think you will find that the period covered by 
the settlement is a longer period than that covered by the examiner’s 
decision. And I don’t think they correspond. I could give you an 
explanation of that, but I can’t do it from memory. 

Mr. Lisoman. It seems a remarkable coincidence to me, that a com- 
pany which claimed it would be bankrupt if it had to pay $50 million 
on the one hand, or that it would be in terrible difficulties about its 
financing if it had to pay that much, can come to the Commission and 
finally emerge a year later with a settlement of $38 million. 

Mr. Kuyxenpatxu. Well as I say, I am sure that settlement covers 
a different period than what was covered in the examiner’s decision, 
but I also point this out, that it is not in the public interest for a com- 
pany like that to go bankrupt. It isthe only company in the area that 
renders service. 

Mr. Lisuman. I agree with that. 

Mr. Kuykenpatyu. We have to keep them alive. 

Mr. LisumMan. But, now, I am going to get back to a fundamental 
question. You say in your original statement, that you have had no 
difficulty in getting these refunds. Here is an example, because the 
Commission did not insist that the amount subject to refund should 
be placed in the trustee account, they permit the regulated company 
to get in a situation where, when it is called on, on its day of reck- 
oning, to pony up with what is owed to the consumers in the way of 
excessive charges, they say, “Rightly or wrongly, we would go broke 
if we had todo that.” Don’t you think that the Commission should re- 
quire all these moneys which were available for refund to consumers to 
be placed in a trustee receiver account so that you will not have this 
situation arise again ? 

Mr. Kuyxenpati. No. I would say this: that any time a com- 
pany is ordered to refund so much that it will bankrupt itself, why 
it must be that the order requires them to refund more than they 
should. If that money is put in a receiver’s account—— 

Mr. Lisuman. I don’t think that is responsive to the question. What 
I am asking is why in the first instance doesn’t the Commission re- 
quire the refund, require the rates which are being collected by the 
company to be placed, at least a portion of it that will look reasonably 
susceptible to refund, in a trustee account so that it will be available 
for refund if, as, and when the company has to refund? 

Mr. KuyKenpatu. Well, there never has been'a company that has 
failed to refund. I wouldn’t say i am adverse to your idea. I think 
it is going to put additional expense on the company which in turn 
will be passed on to the consumers. 

Mr. Lisuman. Mr. Kuykendall, is it a fact that these companies 
know they can come in and get temporary increases and some of 
them have seven or eight temporary rate increases all subject to 
refund? 

Mr. KuyKenpati. Well, I don’t believe that any of them have seven 
or eight, but it is a deplorable situation. 

Mr. Lisuman. Some of them have five or six; is that correct ? 
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Mr. Kuykenpauut. Yes. Now we are requiring them to pay 7 per- 
cent. They always had to pay 6. 

Mr. LisumMan. Wouldn’t it slow them down if they knew they had 
to put this money in a trustee receiver account, and wouldn’t have it 
available for the use of financing their operation ‘ 

Mr. KuyKkenpa.u. It might. I think, though, that the expense they 
would have then in raising other money would be, well, maybe not 
greater but about—on today’s market it might be about the same. 
They have had to pay 6 percent on these refunds, they would have to 
pay some interest to the bank for other money. It might have a de- 
terring effect on them, somewhat of a deterring effect. 

Mr. Lisuman. In the Colorado Interstate case, we have a situation 
where the examiner found that the excess charges which should be re- 
funded to consumers amounted to $50 million. Don’t you think the 
Commission should undertake every measure that it can under the 
existing statute to see that the company must keep itself in funds for 
such a situation, rather than allow it to go on for a number of years 
and then in the end let that company come in and, in effect, say, 
“Well, we can’t do it, because if we did it we would have to stop service, 
we would go bankrupt,” then what alternative does the Commission 
have but to give in to the company ? 

Mr. KuykenpAtu. We didn’t give in to the company. They did re- 
fund and the settlement that was made was in the public interest, and 
they got a very low rate of return for those 4 years. It did clean up 
the dockets, and got the refund situation straightened out so that the 
company could go ahead and do the necessary financing in order to go 
ahead with expansion programs that everybody out in that area 
wanted them to proceed with. 

Mr. Lisuman. Well, isn’t it a little unusual, in the art of ratemak- 
ing, to have the ratemaker go out and encourage a settlement with a 
regulated company ? 

Mr. KuyKenpaui. Well, we are in unusual times. We are trying 
our best to get things back to normal or usual times so we can decide 
these matters in hearings. These rate hearings have gotten very com- 
plex with so many parties and so many divergent interests and so many 
eases filed. We can give you some statistics on the increase in our 
workload. We have had to use every legitimate means to try to clean 
up our dockets. 

In this case, undoubtedly, it was a good thing. The company did 
get cleaned up. It did make its refunds, and I think the total amount 
that has been refunded, and I will check this, is more than $38 million, 
too, but that is Just my memory now. The company has no rate cases 
pending. It can finance and expand and render increased and better 
service. 

Mr. Lisuman. Mr. Kuykendall, I refer you to the tabulation of gas 
rate increases of gas pipeline companies, if you have that before you, 
page 8. 

Is it correct, that the amount, as of March 1, 1960, of suspensions for 
E] Paso Natural Gas Co., is $42,192,492, as one item ? 

Mr. Kuykenpatu. Yes. 

Mr. Lisuman. Is there a second item as of that date, subject to re- 
fund on rates of $7,972,999 ? 

Mr. KuyKenpnat.. Yes. 
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Mr. Lisuman. And a third item as of that date of $15,227,753 ? 

Mr. KuyKEnpDALL. Yes. 

Mr. Lisoman. Now, looking further down the list on page 8, we 
come to Panhandle Eastern Pipeline Co. and in the right-hand column, 
is it correct that they have had rate increases subject to refund as of 
March 1, 1960, of one item, $46,486,810 ? 

Mr. KuyKenpauu. Yes. 

Mr. Lisuman. And another of $17,835,492 ? 

Mr. Kuykenpau. Yes. 

Mr. Lisuman. Now, turning to page 9, Tennessee Gas Transmis- 
sion Co., in the right-hand column showing the amount, cumulative 
amount subject to refund, is it correct that one item is $53,914,464? 

Mr. KuyKenpbatt. Yes; that is correct. 

Mr. Lisuman. And the second item of $37,089,929 ? 

Mr. KuyKenpbatu. Yes. 

Mr. Lisuman. And on page 9, lower down, we come to the United 
Gas Pipeline Co. Is it correct that it has cumulative amounts subject 
to refund of the following items: $40,540,546 ? 

Mr. KuyKkenpatt. Is that 40 on that line? 

Mr. Lisuman. It looks like 40 to me. 

Mr. KuyKenpat. Yes. 

Mr. Lisuman. And the next item is $18,125,695. 

Mr. KuyKenpa.u. Yes. 

Mr. Lisuman. And the next item is $11,836,628 ? 

Mr. KuyKenpbau. Yes. 

Mr. Lisuman. The next item is $7,148,964? 

Mr. KuyKxenpatu. That is right. 

Mr. Lisnman. And the next item is $2,773,643 ? 

Mr. Kuykenpatu. Yes. 

Mr. Lisoman. Do you know how much the Commission has ordered 
El Paso Natural Gas Co. to refund in the last 3 years? 

Mr. Kuyxkenpati. No; I don’t, offhand. 

Mr. LisumMan. Have you ordered any refund? 

Mr. KuyxKenpat.. I think so. We concluded—— 

Mr. Lisuman. Could that be supplied for the record ? 

Mr. KuyKenpba.u. Yes. 

The CuHarrmMan. During what period of time? 

Mr. Lisuman. I asked if any refunds had been ordered by the 
Commission for the last 3 years? 

The CHarrMan. Very well. 

Mr. Kuyxkenpati. There are some El Paso matters in the court 
now which we concluded within the last year but I don’t remember 
about the amounts of refunds. 

Mr. Lisoman. Would you know whether Panhandle Eastern Pipe- 
line Co. has been ordered to refund in the last 3 years? 

Mr. Kuykenpbatt. I don’t know. 

Mr. LisumMan. With Tennessee Gas Transmission Co., has the Com- 
missioner ordered any refunds made by that company in the last 3 
years ? 
~ Mr. Kuyxenpatt. I will have to supply that. I don’t know. These 
figures you are emphasizing, Mr. Lishman, simply point out what I 
said awhile ago; that we literally have a raging fire going and are 
using every possible means we can to try to clean up these cases. I 
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point out, also, and this is not to make the picture look rosy, because 
this is a deplorable picture but there is a lot of duplication in these 
figures. That is, one gas pipeline sells to another who sells to another 
and then that one sells to another. So these figures get compounded, 
but it is a terrible situation. We have done everything in the world 
we can to try to improve it. We have asked for more appropriations, 
we have taken all procedural steps that we can think of to move the 
cases faster, and one of those procedural steps is encouraging settle- 
ment conferences and consummation of settlements which eliminates 
appeals long-drawn-out hearings, if successful. 

Mr. Lisuman. Mr. Kuykendall, I certainly appreciate the tremen- 
dous burden the Commission has. 

Mr. KuyKkenpa.u. This is only one small part of it. Then we have 
thousands of independent producers. 

Mr. Lisuman. I know. Of course, our mission here is to ascertain, 
as the Oversight Subcommittee, whether or not the statute is adequate. 
It is a 1938 statute, and in effect, regulating an industry which was 
born in the 1940’s, after the Big Inch pipeline had been proved eco- 
nomically feasible by the Government’s effort during the war. We 
have here a whole new industry and we recognize that. But in spite 
of all that we are still interested in seeing that the fundamentals in- 
tended by Congress, in regulation, are carried out. And we are ex- 
ploring situations which, to put it mildly, seem an unusual way of 
regulating a utility company, and the ex parte contracts are part of 
the picture that we are going to go into. 

Now, getting back to the Colorado Interstate case, did anyone 
besides Mr. Mueller ever call on you either at the Commission or 
elsewhere, to discuss the $50 million refund situation ? 

Mr. KuykEenpatu. Well, I have never discussed a $50 million re- 
fund situation, as such, with anybody in the company. 

Mr. LisomMan. Did you discuss the refund matter in general, we 
will leave out the $50 million, with anyone representing the Colorado 
meetate Co., either at the Commission itself or outside of the Com- 
mission ¢ 

Mr. KuyKEenpauu. Well, any discussion I have had with anybody 
from that company, and to the best of my recollection I only know 
two persons, Mr. Mueller and Mr. Roetzil—I think he spells it 
R-o-e-t-z-i-]. They have been in my office. I have never discussed 
any detail. I remember one time, either Mr. Mueller or Mr. Roetzil, 
and I think it was Mr. Roetzil, said the campany was—was preparing, 
and going to submit proposals of settlement to all its customers and 
to the appropriate public service commissions. 

Mr. Lisoman. Did a Mr. William A. Doherty call on you in regard 
to this matter ? 

Mr. KuykenpAuu. No, I amsure he didn’t. 

Mr. Lisoman. Do you know Mr. Doherty ? 

Mr. KuyKkenpatu. Yes. 

Mr. Lisuman. Is hea lawyer? 

Mr. KuyKenpatu. Well, I think we have to use the past tense. 

Mr. Lisoman. Why do we have to put the past tense on it ? 

Mr. KuyKenpauu. Well, I don’t know whether he has been finally— 
I hate to discuss this because maybe I am doing him an injustice. 

Mr. Lisuman. All right, then we don’t discuss it. 
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Mr. Kuykendall, did Mr. Brunston of Colorado ever call on you? 

Mr. Kuykenpatu. No, I don’t know him. 

Mr. Lisoman. Who represented Colorado Interstate locally, do you 
know ? 

Mr. Kuyxenpauu. I don’t remember offhand. I probably could 
think of it. I must know. I missed that oral argument in 1957, and 
I don’t recall who argued that. 

Mr. LisumaAn. There is another question in connection with refunds, 
Who bears the administrative cost of handling the refund, to see that 
it gets back either to the customers of the company or to the con- 
sumer ¢ 

Mr. KuyKenpauu. The company making the refund. 

Mr. Lisuman. Do they charge that against the principal fund 
which is the subject of the refund ? 

Mr. KuyKenpba. I don’t believe they do. I don’t recall their doing 
that. 

Mr. Lisuman. Has the Commission made any effort to ascertain 
how the costs of refunding operation is borne ? 

Mr. Kuyxenpat.. It hasn’t been pointed out, or been an issue and 
it hasn’t come to my attention. I am sure the company making the 
refund bears the cost of it. Distributing companies are under State 
regulation, and I 

Mr. Lisuman. Does the Commission take the position that its re- 
sponsibility ends when it orders the refund made to the distributing 
company or the customer of the pipeline ? 

Mr. KuykeEnpDALL. There we get into a question of States rights 
and our jurisdiction. We do not have jurisdiction over the distribut- 
ing companies. They are under State regulation, and I know, I am 
positive that in this Colorado Interstate case, the Colorado Commis- 
sion and the Wyoming Commission required refunds to all the cus- 
tomers. 

Mr. Lisoman. Do you know if the Commission has made any en- 
deavor to find out how much money is actually refunded to consumers, 
asa result of any refund orders issued by the Commission 4 

Mr. KuyKenpat. Well, most all of it is. I do recall, some peculiar 
situations in some States where a pipeline company would raise its 
rates and the distributing company would not be allowed to raise its 
rates to offset it. Those have been matters for State concern and I 
don’t know what the State commissions have done in all those cases. 





I think in some they may have let the distributing company keep some 


of the refund. 

Mr. Lisuman. Well, isn’t it the purpose of Congress, in the Gas Act, 
to create a comprehensive and effective regulatory scheme for the pro- 
tection of consumers ? 

Mr. KuyKkenpatu. Why, certainly. 

Mr. Lisuman. And isn’t one method of protecting consumers, and 
T will refer again to having the trustee received account, to see to it 
that the refunds which are ordered really get back to the consumers! 

Mr. Kuykenpatu. Well, we have done all we could in that situa- 
tion but we don’t have jurisdiction over the local companies. 

Mr. Lisuman. I would like to turn to another matter which involves 
the liaison or relationship between the Commission and the Depart- 
ment of Justice. And I am going to refer to two cases. One of them 
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involves the £7 Paso-Pacific Northwest Pipe Lines case merger. Is it 
correct, that El Paso originally attempted to merge with Pacific North- 
west by means of an acquisition of stock ? 

Mr. KuyKenpai. E] Paso did do that. It acquired virtually all 
thestock of Pacific Northwest. 

Mr. Lisuman. Is it correct, that at or about that time, the Depart- 
ment of Justice moved in and filed suit against the companies? 

Mr. Kuykenpa.. I don’t know how soon afterward, but I know the 
Department of Justice started an antitrust action in Utah. , 

Mr. Lisuman. Isn’t it correct that the United States started its 
sroceedings on July 22, 1957- 

The CuarrMAN. Talk a little louder, Mr. Lishman. 

Mr. LisoMan. July 22, 1957, in a complaint filed in the District 
Court for the District of Utah under section 7 of the Clayton Act? 

Mr. Kuykenpau. Well, I accept that. I don’t know from memory. 

The CHarrMan. Well, you do know such a suit was filed ? 

Mr. KuyKenpatu. Yes, I do. 

Mr. Lisuman. And subsequent to the filing of that suit, do you know 
that the company decided, apparently, that instead of going by way 
of the stock acquisition route for merger that it would go by way of 
getting approval of the Federal Power Commission to a transfer of 
assets ? 

Mr. KuyKkenpatt. I don’t think you stated it quite correctly. 

Mr. Lisuman. How should it be stated ? 

Mr. KuyKenpatu. The company did acquire the stock. That is my 
memory and I am quite sure it is right. 

Mr. LisHMAn. Yes, sir. 

Mr. Kuyxenpaty. And held the company as a subsidiary, that is 
El Paso held Pacific Northwest Pipe Line Co. as an almost wholly 
owned subsidiary. That was all beyond our jurisdiction. Then later 
on the El] Paso and Pacific Northwest Pipe Line Co. people told us 
they were going to do this. 

I remember they asked for an appointment with the Commission, 
and told us what they were going to do, and I had the matter checked 
with our General Counsel and he verified what they said, that we had 
no jurisdiction over the securities of these companies, and conse- 
quently, we had no authority to approve or disapprove the stock acqui- 
sition. 

Mr. Lisnman. Mr. Kuykendall, under the 1950 amendment to sec- 
tion 7 of the Clayton Act, I will quote: 





Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission— 
and so on. 

Are you familiar with that amendment ? 

Mr. KuyKenpatu. Yes, I recall that in connection with the Z7 Paso 
merger case. 

Mr. Lisuman. Now, after the Department of Justice had filed its 

. . . 9 _ 7 
complaint, is it correct that the El Paso Natural Gas Co, filed an 
application with you so as to enable them to acquire the assets of the 
Pacific Northwest Pipe Line Corp. ? 
Mr. Kuykenpaut. That is true. 
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Mr. Lisuman. That was dockets Nos. G—-13018 and 13019. 

Mr. KuyKenpat. I don’t remember the docket numbers, of course, 

Mr. Lisuman. What date was that filed on, do you remember? 

Mr. KuykEnpDALL. No. 

Mr. LisumMan. But it was filed subsequent to July 22, 1957, is that 
correct ? 

Mr. KvuyKenpbat.. If July 22, 1957—what was that date? 

Mr. Lisuman. That is the date when the Clayton Act complaint 
was filed by the Government against El Paso. 

Mr. KuyKEnDALL. Yes, it was filed subsequent to that, I am sure, 

Mr. Lisuman. I am reading from one of your examiners’ opinion, 
that on July 16, 1957, El Paso filed applications for certificate of au. 
thority with you for a merger. I will show this to you. 

Mr. Kuykenpau. Well, let’s accept that for the record. 

Mr. Lisuman. Yes. I am going to quote a sentence from this doev- 
ment, which is a Commission document, issued December 23, 1959, an 
order issuing certificates of public convenience and necessity, author. 
izing a merger with conditions, and adopting with modifications, the 
decision of the presiding examiner. 

On page 3 of this order in the first full paragraph it states: 

It was made clear that these applications were stimulated by the fact that 
the Attorney General of the United States was prepared to file an antitrust suit 
with respect to the stock acquisitions. 

The antitrust action was filed on July 22, 1957, in the U.S. District Court for 
the District of Utah, and the certificate applications were filed with the Con. 
mission on August 7, 1957. 

I would like to ask you, sir, if the Department of Justice or any of 
its representatives asked you and the Commission to desist from 
undertaking to approve this merger, by way of transfer of assets, in 
view of the fact that they had this Clayton Act proceeding pending! 

Mr. Kuykenpatu. I am sure you have the correspondence between 
the Department and the Commission. 

Mr. Lisuman. I am asking you the question for our record here. 

Mr. Kuyxkenpauu. Well, the best. evidence would be those letters. 
I suggest that the letter of the Commission 

Mr. Lisuman. First I will ask you, and then we will come to the 
letter. Were representations made to you by the Justice Department 
that it would impede their complaint under the Clayton Act to have 
the Federal Power Commission approve a merger by way of transfer 
of assets ? 

Mr. Kouyxenpatu. I don’t know whether that is in the letter now or 
not, but in view of the provision that you just read from the Clayton 
Act, why it is obvious that it would. 

Mr. Lisoman. Now, we will come to the letters. 

Mr. Kuykendall, I would like to read to you a letter, addressed to you 
by Mr. Victor R. Hansen, Assistant Attorney General, Antitrust Divi- 
sion of the Department of Justice, under date of May 238, 1958, which 
reads as follows: 





DearR Mr. CHatrMan: This will acknowledgee your letter of May 12, 1958, 
responding to our letter of May 6, 1958, in which we suggested a way to avoid 
interference between proceedings before your Commission on Applications un- 
der the Natural Gas Act by El Paso Natural Gas Co. and Pacific Northwest 
Pipeline Corp., and the antitrust suit pending against these companies in the 
U.S. District Court for the District of Utah. 
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J am writing to ask that we be informed as soon as the members of the 
(ommission reach a decision on our May 6 request in order that the antitrust 
suit may be prepared with full knowledge of all the circumstances that may 
affect the litigation. 

The circumstances of the stock acquisition illustrate the need for coordination 
of our mutual responsibilities in this matter. We are afforded a clear example 
of'an attempt by defendants in the antitrust suit to avoid the legal consequences 
of a deliberately chosen course of conduct. As you noted at the time of the 
acquisition, El Paso’s acquisition of Pacific Northwest common stock was not 
subject to Federal Power Commission review nor was this mischance. Only 
after our antitrust suit was brought did defendants file for Commission approval 
in the obvious hope that review of the antitrust issues might thus be either 
avoided completely or delay over a period of years because of anticipated conflict 
petween law enforcement by your Commission and this Department. That 
the antitrust consequences of defendant’s action can be insulated from judicial 
review is inconceivable. The extent to which defendants are benefited by a 
delay in resolution of the legality of their action will depend in large part on 
thé 'suecess which we achieved in coordinating our legal responsibilities. Delay 
in reaching a decision on the antitrust issues, however caused, can serve only 
toconfound expeditious enforcement of both the antitrust law and the Natural 

gs Act. 
pn I have noted, your decision on stay of proceedings in the Federal Power 
Cémmisison will be of current significance to our trial preparation. For this 
reason, I urge you to inform us of your conclusion as soon as possible. 

Sincerely yours, 
Victor E. HANSEN, 
Assistant Attorney General, Antitrust Division. 


You received that letter; did you not ¢ 
» Mr. KuyKenparn. Yes; we did. 

Mr. Lisoman. What answer did you give to that letter? 

Mr. Kuykenpatu. Well, you have the letter there. I suggest in 
fairness, for the record, that you read our letter to the judge out there 
and our letter to the Antitrust Division. 

Mr. Lisnman. We will read that letter. 

Mr. Kuykendall, maybe I had better ask you to read it because it is 
quite a long letter. 

Mr. KuyKkenpatu. All right, I will dothe work. 


This Thermo-F ax copy does not disclose the date which apparently 
was written in here in ink which doesn’t come through well. But we 
can ascertain that date if it is important. 

Mr. LisHMAN. Yes, sir. 

Mr. KuyKenDaALt (reading) : 


Hon. Vicror R. HANSEN, 
Assistant Attorney General, Antitrust Division, Department of Justice, 
Washington, D.C. 

_DeaR JupGs HANSEN; Thank you for your letter of June 20, 1958, in which 
you advise as to the results of the meeting of representatives of your office 
with Messrs. Rainwater and Braner of our staff to discuss the status of their 
stndies on Pacific Northwest Pipeline Corp. in connection with the proposed 
merger with El Paso Natural Gas Co. We are not sure from your comments 
concerning the studies of our accounting staff that you have a correct understand- 
ingas to the scope of these studies. 

The accounting studies are for the purpose of obtaining information bear- 
ing on the plant investment of Pacific Northwest in order to determine whether 
its accounts are accurately stated. It is our practice in merger cases for the 
staff to make office studies and, if necessary, field studies for the purpose of 
arriving at conclusions as to any inflationary amounts in the plant accounts 
of the company proposed to be merged. This is necessary in order to prevent 
any possible overcapitalization as a result of the merger by the surviving cor- 
poration. These studies with respect to Pacific Northwest have not been com- 
pleted, but they indicate to the staff that substantial amounts of improper items 
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have been included in the company’s accounts which should either be writtg 
off prior to merger or that a reserve created out of surplus should be providg 
for future elimination of such items. 

There appear to be some irregularities in the accounts of Pacific Northweg 
and, in accordance with our custom, the accounting staff will attempt to woy 
out informally with representatives of the company a tentative settlement of a 
counting adjustments. If this is done the proposed adjustments will be Dre 
sented to the Commission for approval and if there are excessive plant items 
they will be thoroughly considered. El Paso has agreed to set aside a reserve ty 
cover any necessary adjustment by reason of the Pacific Northwest situation, 


This next page seems to be even fuzzier than the first one. 


Your letter gives an impression that the data assembled by Mr. Rainwater; 
staff did not show any impairment of Pacific Northwest’s earning capacity 
implying that his staff has been making studies of the earnings of Pacific 
Northwest. This is not the fact, as the studies of his staff relate only to th 
company’s plant investment. Another organizational unit of the Commissig 
which is concerned with rate matters and the possible effect of the merge 
on the company’s customers, the consumers, and investors, will make studig 
of what the prospective earnings of El Paso would be, after certain inform 
tion which has been requested is furnished, if there were to be a merger. 

We are advised that our staff is examining what they regard as indications 
that Pacific Northwest is in precarious financial straits with a strong poss. 
bility it may shortly feel impelled to apply for another rate increase. Th 
rate level, however, relates to an important factor which we must consider; 
namely, the maintenance of adequate service to consumers at reasonable rates 
for it is for the protection of consumers that the regulatory system of the 
Natural Gas Act has been provided. You may be sure that we will explor 
this phase of the situation thoroughly. 

The public utility commissioners of Washington, Oregon, Nevada, and Ney 
Mexico among other parties, have requested that the merger applications he 
set down for early hearing, and we are convinced that a hearing would be ip 
the public interest for it will cover all phases of those matters which we must 
consider. But the mere fact that the case is set for hearing and actually 
heard does not give any indication of what final action the Commission wil] 
take nor what determinations and conclusions it will reach. Inasmuch 4 
the original application was filed over a year ago and has been under extendej 
study by the staff in the interim, it would appear desirable to bring the issue 
out into the open and have a full record made. 

You are invited of course to participate in this proceeding to whatever 
extent you deem necessary and we will endeavor to cooperate with you in 
every way possible, making available all of the papers filed and _ hearing 
transcripts and any exhibits which may be offered. If you care to have any 
of your representatives confer with our staff we will be glad to have this done 
If you have any information which you regard as likely to be helpful to the 
Commission we would appreciate having it made available at the earliest 
possible moment or presented in the hearing, together with any suggestion 
that you feel would be helpful. The hearing has been set for September If, 
1958, a copy of the notice being enclosed. 


Then there is another letter. I don’t know where it is in your 
file here, from the Federal Power Commission to the Federal judg 
in Utah which ought to go in the record. 

I am sorry I can’t establish the dates of these letters right now, 

Mr. Lisuman. We can supply that for the record. 

The Cuarrman. I would like to find out a little about the sequence 
of this business here. It seems to be quite important. Did I under. 
stand, Mr. Kuykendall, that the Justice Department had filed an 
antitrust proceeding against El Paso? 
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Mr. KuyKenpati. That is true. ‘ 

The CrairmMan. Subsequent thereto, El Paso filed with your Com- 
mission a petition to merge El Paso and Pacific Northwest; is that 
ern # é 

Mr. KuykKenpati. That is true. ) 

The Cuarrman. Then from the letters which you have just read, 
the Department of Justice advised the Commission that the applica- 
tio for merger, in its consideration, if approved, would have some 
eflect on the prosecution of their case? 

Mr. KuyKENDALL. Yes. 

The CuarrMan. Before a Federal judge. 

Then you responded by saying 

Mr. KuyKenpaty. What I just read. 

The CrarrMan. Virtually stating what you read, what your re- 
sponsibility was as a Commissioner, as you had to carry out that 
responsibility 4 

Mr. KuyKENDALL. Yes. 

The CuarrmAn. Then you are about to read a letter which you wrote 
tothe judge ? 

a Yes. 

The Cuairman. All right. Were the antitrust proceedings under- 
way and being tried at that time? 

Mr. KuyKenpati. No; that was the question before the judge. 
Whether he would go ahead with the antitrust proceedings or not. I 
think it has been set; yes. 

The Cuarrman. It has been set ? 

Mr. KuyKENDALL. Yes. 

The CuairmAn. The reason I wanted to bring this out is to find 
out what prompted you to write to the Federal courts in this matter ? 

Mr. KuyKenpau. Our correspondence with the Antitrust Division 
prompted that. 

The CuHarrMAN. Did you write the Federal court at the same time 
you wrote the Federal judge out there; I mean the Federal court at 
the same time you wrote Mr. Hansen ? 

Mr. KuyKenpauu. Yes; and we sent Mr. Hansen a copy of our 
letter to the Federal judge. 

The CuarrmAN. I know. But did Mr. Hansen’s letter to you, and 
your reply thereto, prompt you to write the Federal judge about it ? 

And was your letter to the judge about the same time ? 

Mr. KuyKenpatu. Yes; about the same time, I am sure. 

(Correction of letter dates follow :) 

On pages 76 and 77, I stated that two letters, one written to the Honorable 
Victor R. Hansen, Assistant Attorney General, Antitrust Division, Department 
of Justice, Washington, D.C., and one written to the Honorable Willis W. 
Ritter, U.S. district judge, Salt Lake City, Utah, were written about the same 
time. In checking this matter, I have ascertained that I was in error in this 
statement. The letter to Mr. Hansen was written on July 29, 1958, and the 
letter to Judge Ritter was written on October 7, 1958. 

Mr. Kuyxenpat. I think if I read this letter it will be self-explan- 


atory. 
The Cuarrman. Is it a long letter? 
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Mr. KuyKenpat. Not too long. It is more than one page, though, 


| Reading :] 


Re civil action 1438-57, U.S. District Court, Utah, United States v. Et Paso 
Natural Gas Company and Pacific Northwest Pipe Line Corporation, 

Hon. WILLIS W. RITTER, 

U.S. District Judge, 

Federal Building, Salt Lake City, Utah. 


Dear Jupce Ritter: On August 7, 1957, petitions were filed with Federg| 
Power Commission under dockets Nos. G—13018 and G-13019 seeking approyg) 
of a proposal of merger between El Paso Natural Gas Co. and Pacific North. 
west Pipe Line Corp. In the course of their investigation of this matter, oy 
staff received indications that Pacific Northwest Pipe Line Corp. could be jg 
precarious financial straits which could be remedied by the proposed merger 
and that an early determination of the proposal would be advisable. We wer 
also urged by the public utilities commissioners of Washington, Oregon, Ne 
vada, and New Mexico, among other parties, to proceed with the hearing ag 
early as possible. 

We were advised by the U.S. Department of Justice that there was pending 
before your court the civil action mentioned in the caption of this letter inyoly. 
ing alleged violations of the Clayton Act by El Paso and Pacifie Northwest and 
we were requested to stay proceedings before this Commission until the eourt 
proceedings were completed. In view of the urgency of the matter, as indi- 
eated by our staff investigation and the pleas of the various public bodies, we 
felt that it was proper for us to proceed with the testimony in our cases and 
to determine at the time of considering the merits of the case whether the 
application for merger should await the judicial determination of the antitrust 
charges. 

Our hearings were then set for trial and the Department of Justice was 
invited to participate to such extent as it deemed appropriate. 

The proponents’ principal case has been heard and more than a thousand 
sheets of testimony has been transcribed and the matter has been reset for 
November 12 for testimony by the opponents and for cross-examination of the 
applicants’ witnesses. 

The Department of Justice did not intervene in the proceedings before this 
Commission but they have now written us a letter advising us that the anti- 
trust case has been fixed for trial before you on November 17, 1958— 


[ean’tread it. 1958, I guess— 


with a pretrial conference set for November 8 and they have requested that we 
continue the hearings in our proceedings from November 12 to December 1), 
1958. 

Since the Department of Justice is not a party to our proceedings, they would 
have no right to make a motion for continuance of the proceedings, but, of 
course, this Commission could continue the proceedings on its own initiative 
upon a proper showing. We would hesitate to do this without giving all parties 
an opportunity to be heard. We understand that El Paso filed in your court 
on October 2, 1958, a motion to postpone the antitrust trial and that this mo 
tion will be before you and you will have an opportunity to hear both parties 
on this question as to whether we should proceed with the merger hearing or 
you should proceed with the antitrust case. Since there is no manner in which 
both parties can be heard before this Commission within that time, we will be 
very happy to defer to your decision. If you deny El] Paso’s motion and de 
cide to proceed with the antitrust trial, we will continue our merger proceedings 
to a date which will not conflict with your court trial. If you sustain the motion 
of El Paso for a continuance, we will proceed with our hearings. 

We will appreciate your asking the clerk of your court to advise us what 
decision you reach on El Paso’s motion to postpone the antitrust trial. , 


We were advised that the judge had postponed the trial so that. the 
Federal Power Commission could proceed first, and we did so. 

Mr. Lasuman. Is it correct and do you know that the action insti- 
tuted July 22, 1957, by the Government under section 7 of the Clayton 
Act against E] Paso and Pacific Northwest is still pending? 
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Mr. Kuyxenpatx. I don’t know of my own knowledge; no. I 
javen’t heard of it being dismissed. I assume it is. 

The CHarrMAN. We will have to adjourn now until 2:30. 

(Whereupon, at 12:20 p.m., the subcommittee recessed, to reconvene 
st 2:30 p.m. the same day.) 


AFTERNOON. SESSION 


The CuairMAN. Let the subcommittee come to order. 


TESTIMONY OF JEROME K. KUYKENDALL—Resumed 


The Cuamman. Mr. Lishman, do you have any more questions? 

Mr. LisHMan. Yes, sir. 

The CHAIRMAN. You may proceed. 

Mr. Kuyxenpatx. Mr. Chairman, during the luncheon period my 
daft has given me a little bit of information, and part of it is a cor- 
retion of something I said thismorning. May I give it now? 

The Cuarrman. Yes. 

Mr. KuyKenparx. The settlement of the Colorado Interstate Rate 
ases, Which was referred to this morning, was arrived at out in the 
West, in Colorado, I believe, rather than here in FPC offices as I have 
sated, and no Commission personnel were present at those conferences. 
But the settlement was submitted to us after it was made, and our 
gaff reviewed it, and Mr. Lishman this morning referred to the report 
the staff made to us on that settlement proposal. 

As I thought was the case, there were three cases included in the 
vttlement, while there were two cases in the Commission’s order and 
the examiner's order. Also, the main reason for the difference of the 
daft figure of $41 million recommended, which Mr. Lishman referred 
to this morning, and the settlement of $38 million, came about by 
reason of the fact that the staff figure was computed by use of a test 
priod, while the $38 million figure was derived by use of actual oper- 
iting experience. 

I might add that I referred to the Memphis decision, and I guess 
we all know what I meant. It was handed down by the Court of 
Appeals for the District of Columbia on November 21, 1957, and was 
reversed by the Supreme Court on December 8, 1958. 

During that period we could not process any pipeline rate cases 
because that decision held that no increases could be filed unless they 
were filed with the consent of the customers. The Supreme Court 
reversed that. So we had no way of processing cases during that 
period except by settlement, and this case was settled. The settlement 
was negotiated during that period. I believe it was finally consum- 
mated shortly after December 8, 1958. 

The Cuarrman. What other two cases were involved in the settle- 
ment? You said there were three cases? 

Mr. KuyKenpati. There were two cases involved in the decision 
which the examiner rendered, and which the Commission reviewed, 
md reversed in part, but there was a subsequent rate case that had 
been filed in the meantime which was included in the settlement the 
parties made. Actually, there was a fourth case after that which was 
subsequently settled also. 
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The CuarrMan. You may proceed, Mr. Lishman. 

Mr. Lisuman. Just to get the record straight on that, is it correg 
that these four cases you.referred to were docket G-2260, covering 
1954 matter ? 

Mr. KuyKkenpaut. Well, I am sorry, I cannot remember that. 

Mr. LisuMan. You correct me if it is wrong. And docket G-257% 
a 1955 matter, and docket G-1717 in 1957 and docket G—13541 in 1958 

The Cuarrman. You may confirm that one way or the other whey 
you have the opportunity. 

(Above docket numbers confirmed as printed.) 

Mr. KuyKenpauu. All right; very well. 

Mr. Lisuman. Is it correct that the Colorado Interstate had ¢q. 
lected about $100 million under the rate orders that were in effect? 

Mr. KuyKenpa.u. I am sorry, I could not tell you that figure either, 

Mr. Lisuman. Is it correct that the $50 million refund, which they 
claimed would bankrupt them if they had to pay it back, had bea 
used by them, not for the benefit of local Colorado consumers but for 
the purpose of expanding their pipeline into the northwest territory! 

r. KuyKENDALL. I could not tell you what that money was used 
for. I suppose it was commingled with their other money. 

Mr. Lisuman. Didn’t you have a discussion with Mr. Mueller wher 
that subject was brought up ? 

Mr. Kuyxenpat. I don’t think so; I don’t recall it. 

Mr. Lisuman. Did you have a discussion with Mr. Nigro wher 
that matter was brought up? 

Mr. KuyKenpa.u. No; t don’t recall that either. 

Mr. Lisuman. Isn’t it a fact that of the $38 million refund approx: 
mately $18 million represented a refund of taxes from the f ederal 
Government to the Colorado Interstate Co. ? 

Mr. Kuykenpa.L. I did not understand. Will you repeat that; ] 
didn’t understand it. 

(The question was read by the reporter.) 

Mr. KuyKkenpbau. No, the $38 million would simply be money r- 
funded by Colorado Interstate to its customers. 

Mr. Lisuman. But didn’t approximately $18 million of that repre 
sent moneys that they were going to get back from the Federal, Gov- 
ernment in the form of an income tax refund ? 

Mr. KuyKenpauu, Well, I don’t know how much of it is. Of cours, 
they pay 52 percent. 

Mr. Lisuman. Did you discuss that with Mr. Nigro? 

Mr. Kuyxenpatu. No, lam sure I didn’t. 

Mr. Lisuman. With Mr, Mueller? 

Mr. KouyxKenbatu. No. 


did? 

Mr. KuyKenpatu. No, I don’t. 

The Cuarrman, I would like to get it straight—is it $50 million or 
is it $41 million or is it $38 million ? 

Mr. Kuykenpatu. It was $38 million that was refunded and thea, 
as I said later, there was another refund in their last rate case, and! 
have the impression that that ran round $3 million, but the staff could 
probably correct me. 

Mr. Lisuman. Before the recess we were discussing the E] Paso— 

Mr. Moss. Mr. Chairman ? 


Mr. Lisuman. Do you know whether anyone in the Commission 
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The CHairMAN. Mr. Moss. 

Mr. Moss. I think, in order that we have this record somewhat 
draight, if the witness is going to state there is an additional refund 
ye should now make certain whether or not there was an additional 
refund, and what the conditions were which brought about the re- 
find. He indicated he had staff present who could supply the infor- 
mation. I suggest we take a moment or two to clarify the record at 
this point. 

Mr. KuyKenpatt. Is that agreeable, Mr. Chairman ? 

The CuairMAN. Yes, you may do so. You referred to $41 million 
awhile ago in your notes which I assumed you had correct information 
Shr. KUYKENDALL. Well, the $41 million I referred to there was what 
the staff had recommended in their memorandum Mr. Lishman has. 

Ithink Mr. Smith is coming. 

Mr. Chairman, on December 31, 1959, the Commission issued an 
order in Docket No. G-13451, an order approving proposed settlement 
and prescribing refunds, and that order prescribed a refund in the 
rincipal amount of $5,377,884.80 which covered a period beginning 
Reusry 5, 1958, through December 31, 1958. 

The interest amounted to $119,750.25, making the total refund 
$5.497,635.05. 

The settlement agreement also provided that there would be an 
audit carried on for calendar year 1959, and that any amounts re- 
ived in excess of what was in accordance with this agreement would 
be refunded. Mr. Smith tells me those studies are going on but we 
don’t know right now what the result will be. 

The CuarrMAN. You may proceed, Mr. Lishman. 

Mr. Lisoman. Mr. Kuykendall, turning to the El Paso Natural Gas 
Co, merger, which we were discussing before lunch, is it correct that 
on December 23, 1959, the Federal Power Commission issued a press 
release announcing that it had authorized the merger of Pacific North- 
west Pipeline Corp. into El Paso Natural Gas Co? 

Mr. KuyKenpbatu. I believe it is. And that happened during close 
tothe end of calendar year 1959. 

Mr. Lisuman. On page 3 of that press release, the following ap- 
pears : 

The Commission pointed out that under section 7 of the Clayton Act trans- 
actions, consummated pursuant to FPC authorization, are exempt. The ex- 
aminer held that this showed that Congress placed reliance on the Federal Power 
Commission not to approve an acquisition of assets in violation of the Clayton 
Act unless it nevertheless would be in the public interest, the Commission said. 
US. District Court of Utah previously postponed trial in the civil action case 
pending final FPC action on the proposed merger. 

Now, do I understand this to mean that the Federal Power Com- 
mission takes the position that it can oust the Department of Justice 
from its jurisdiction in a section 7 Clayton Act case involving the 
creation of a monopoly ? 

Mr. KuyKenpaui. Well, that was our understanding of section 7. 

Mr. Lisuman. Well, you have pointed out the vast volume of busi- 
ness the Commission has, and we all recognize it. In view of the fact 
that the Department of Justice was in there, apparently attempting to 
protect the public interest against lessening of competition and the 
treation of monopoly, what great public interest consideration moved 
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the Commission to go into this case and attempt to impede or ong 
the Department of Justice from having jurisdiction ? tion 

Mr, KuyKenpau. Well, first, we didn’t impede or oust the Depar. | woul 
ment. As the letter to the Department that I read indicated, we hag such 
the case on. file about a year or more, when that letter was written, ang 
we wrote to the judge and told him if he wanted to proceed we would | _ jssu 
wait for him. of ¢ 

The matters that were in the public interest which impelled ust) | "44 
decide the case the way we did are contained in our opinion and order 


Be I 

and the examiner’s decision. m4 
Mr. Lisuman. Well, did you write that letter to the judge knowing 1 

full well that the Department of Justice opposed it ? ve 


Mr. KuyKenpau. Yes, that was the cause of our writing the letter, | 
as I recall it. The Department of Justice wanted us to wait and we of 
thought that we had a duty to proceed with our matters, but we didn't Gai 
want to oust the court and said we would leave it up to him. If he ” 
wanted to proceed, we would wait for him. . 

Mr. Lisuaan. Did the Commission undertake any action to expe. Ist 
dite the hearing on this merger application by El Paso? 

Mr. Kuykenpauy. Yes. We expedited it toward the end becaug Ju 
there was the matter of tax loss carryovers which Pacific Northwesg |! ; 
Pipeline Co. had accrued and which would be of benefit to the merged y 
company and some of that would be lost if there was no decision by| 3% 
the end of calendar year 1959. We got our decision before that time, ; 
and the merger was completed, and the benefit of that tax loss carry. ™4 


7 
over, all of it, was obtained and we provided in our order that that.’ 
should be for the benefit of customers and not for the company. inc 

Mr. Lisuman. I have the Federal Power Commission release of 
November 24, 1958, the last paragraph of which reads: ve 

El Paso and Pacific filed a motion requesting a shortening of time for filing mai 
exceptions, citing a substantial loss carryover which would permit a $4,689,000 
tax saving if the merger was consummated by December 31. | 


Now, you granted that motion ¢ 


Mr. Kuyxkenpauw. Yes. # 
Mr. Lisuman. For the purpose of enabling the companies to make | 
this tax saving ¢ th 
Mr. KuyKkenpa.t. That is right. But we provided the tax saving 
would be for the benefit of the customers. At 
Mr. Lisuman. In what way ? th 


Mr. Kuyxkenpatyi. Well, 1 would hesitate to quote. You would 
have to read our opinion and order. ad 

Mr. Lisoman. Well, do you have that here? 

Mr. Kuyxenpbatu. No; I don’t. I thought you had it. I assumed 
you had it. th 

Mr. LisuMan. This is a long opinion and order. I will hand it to 
you, Mr. Kuykendall, and ask you to pick out the portions that you 
indicate conditioned this saving in taxes that would benefit the cus} 4) 
tomers. 

Mr. Kuykenpauu. This is paragraph (I) and then small “a” under 
that appearing on page 13 of the opinion and order and running} yy, 
over to page 14: D 

The certificates described in paragraphs A and B hereof are issued upon the 


following conditions: (a) upon the consummation of the merger El Paso shall 
establish and maintain a special reserve upon its books of account in such amount 
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or amounts as shall equal the amount or amounts of all tax savings from deduc- 
tion by the merged corporation of Pacific’s past losses, less the amount which 
would have been utilized by Pacific if there had been no merger; (b) credits to 
such reserve shall be made concurrently with the realization of the tax savings 
and no charges shall be made to that reserve without the authorization and ap- 
proval of the Commission first having been obtained; (c) within 60 days of the 
jssuance of this order, El Paso shall file a plan for disposition for the benefit 
of consumers of the amounts credited or to be credited to the special reserve 

uired in subparagraph (qa) of this paragraph (1). All parties to this pro- 
ceeding may file comments and views or alternative proposals with respect to 
such plan within 30 days after filing thereof. 

Mr. Lisuman. Mr. Kuykendall, turning to another case which in- 
volved the Department of Justice, are you familiar with the fact that 
on April 30, 1958, the United States filed an indictment in the district 
of Wisconsin against American Natural Gas Co., Northern Natural 
Gas Co., Peoples Light & Coke Co., and the president of each of 
those concerns ? 

Mr. KuykKenbALL. Yes; I am aware that that indictment was filed. 
Is that date correct ? 

Mr. Lisuman. That was furnished us from the Department of 
Justice. 

, Are you familiar with that indictment ? 

Mr. KuyKenpaty. Well, I know that an indictment was issued; 

es, 

Mr. Lisuman. And it charges these companies with conspiracy to 
monopolize trade ; is that correct—and individuals ? 

Mr. Kuykenpatu. That is my understanding of the nature of the 
indictment. 

Mr. Lisuman. Did you and other members of the Commission ap- 
pear before Attorney General Rogers and tell, him, in words to the 
effect that, prosecution of this indictment. would prejudice the ad- 
ministration of the law by the Federal Power Commission ? 

.,Mr. Kuykenpau. No; I did not. 

Mr. Lisuman. Did anyone, on behalf of the Commission, so indi- 
cate to the Attorney General ? 

Mr. Kuykenpatu. Not tomy knowledge. 

Mr. Lisuman. Not to your knowledge? Have you ever heard that 
that was done? 

Mr, KuykenpaLi. Some reporter asked me if I had talked to the 
Attorney General about. that case, and I told him “No.” I do recall 
this, though, that I didn’t recall at that time, that I saw Mr.—the 
antitrust assistant who followed Mr. Barnes, the one the letter was 
addressed to—— 

Mr. Lisuman. Judge Hansen. 

Mr. KuyKkenpari. Judge Hansen, one time, and he told me he 
thought he should either bring or prosecute these indictments, and I 
told him that was entirely up to him. That that was his affair and 
not ours, and it would be my position, and I assured him it would be 
the position of the Commission that we would not obstruct or voice 
any. opinion on a matter of that kind. 

Mr. Lisoman. Do you know whether any member of the Com- 
mission, or any of the staff of the Commission, had a meeting with the 
Department of Justice representatives relating to this indictment ? 
Mr. Kuyxenpatn, No; I don’t.. I think you had better ask the 
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other members of the Commissien about it if you want to pursue M 
that subject further. | M 

Mr. Lisuman. Do you know whether there are any minutes or | M 
records in the files of the Commission pertaining to any such meeting | to di 
between Commission representatives and representatives of the De. M 
partment of Justice? M 

Mr. KuyxKenpa.u. I know of none, and I am sure there are not any, M 


Mr. Lisuoman. Now, Mr. Kuykendall, some time ago you came to _ the 
my office, you recall, and told me about a visit you had received from | Ten 
Mr. Thomas Corcoran; is that correct ? » all f 

Mr. KuyKenpauu. That is true. / min 

Mr. LisumMan. Would you please state for the record what you told | its] 
me that day when you called on me? west 

Mr. KuyKenpau. Well, it would be a little difficult to recall exactly | T 
what I told you. M 

Mr. Lisuman. In substance. | 


Mic 
Mr. KuyKkenpbatu. But I brought you—— N 
Mr. Mack. Mr. Chairman, I am wondering if you could identify the | !e 
date, I don’t think you have identified the day. wot 
Mr. Lisnman. We will come to that. h 
Mr. KuykEnpDA.Lu. It would have been in October of last year, | Cot 
believe. ter 
Mr. LisHMan. When you came to call on me? 
Mr. KuyKenpba.u. Yes. I v 
Mr. LisuMan. Yes. thr 
Mr. KvuyKenpDAa.u. I wouldn’t know the exact date. the 
Mr. Lisuman. Will you proceed to state for the record what you | ha 
told me on that day? wh 
Mr. Kuyxenpatt. I gave you copies of, I think, two articles which | wit 
had appeared in a little trade journal called Oildom. } 
Mr. Lisuman. Yes, sir. mis 
Mr. Kuykenpauu. And I told you that I was calling this to your } 
attention because undoubtedly it would be called to your attention pul 
by someone anyway, and I thought you might as well know about it | cal 
right now. bor 
As a matter of fact, as I recall it, I had called Chairman Harris | W) 


first, and he wasn’t available so I came to see you. | 
I don’t recall our exact conversation, except that I think it would my 
correspond closely with what I testified to before this whole committee 


on March 23. ] 
Mr. Lisuman. Yes, sir. the 
Could you state for the record the date that Mr. Corcoran visited | 
you? 01 


Mr. Kvuyxenpatu. No. When I said this was in October, I guess | | 
it would have been in November, because our opinion in that case | 7) 


was issued —— | Ge 
Mr. Lisuman. I thought it was near the end of November, but I | 
didn’t want to—— fie 
Mr. Kuyxkenpatu. It would have had to have been, I believe, in | re 
November. 7 
What was your question again ? ral 


Mr. Lisuman. Could you give the date Mr. Corcoran visited you! | 
Mr. Kuykenpatu. We at the Commission, I think, have fixed that | at 
as being on Monday, October 26. 
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Mr. LisumMan. Did he make an appointment to see you ? 

Mr. KuyKenpatu. Yes; I think he did. 

Mr. Lisuman. Did he tell you on the telephone what he wished 
to discuss ? 

Mr. KuyKENDALL. No; he didn’t. 

Mr. Lisuman. When he came to see you what matter did he discuss ? 

Mr. KuyKenpaut. He said just what I testified to previously, about 
the fact that Midwestern did not intend to hold permanently—I mean 
Tennessee Gas Transmision Co, did not intend to hold permanently 
all the stock of Midwestern. In fact they intended to keep only a 
minority interest, and also that Tennessee did not intend to maintain 
its position as sole supplier of the southern part of the system of Mid- 
western. 

They intended to dispose of the stock. 

Mr. Lisuman. Did he indicate to you that the possibilities were that 
Midwestern would be disassociated from the parent company? 

Mr. KuyKenpALL. Well, to the extent I mentioned. He didn’t 
Jeave me with the impression that they were going to be totally, they 
would not dispose of all the stock, but a major part of it. 

Mr. Lisuman. Did he make any requests of you as to what the 
Commission might or should do in connection with the pending mat- 
ter before the Commission ? 

Mr. KuyKENDALL. No; I am sure he did not and if he would have, 
I would have stopped him. While he was talking it was flashing 
through my mind whether what he was saying had any relevancy to 
the pending case we were soon to decide. I was not sure that it did 
have anything to do with that, and I still don’t know that it did, 
whether it did or not. Yet I wondered why he came in at that time 
with the information. 

Mr. LisoMan. What was the matter then pending before the Com- 
mission ? 

Mr. KuyKenpatu. That was the matter of granting a certificate of 
public convenience and necessity to Midwestern to build what we 
called the northern part of its line which would start at the Canadian 
border and come south and then easterly through Minnesota and 
Wisconsin. 

Mr. Lisuman. That involved about 500 and something miles of new 
pipeline to come in from Canada? 

r. KuyKENDALL. Well, I think all of that; yes. 

Mr. LisomMan. At the time Mr. Corcoran called on you, what was 
the status of the case so far as the Commission was concerned ? 

Mr. KuyKEnpDALL. Well, we had heard oral argument on it and were 
formulating our opinion and order. 

Mr. Lisuman. Did Mr. Corcoran indicate that they would need a 
7 percent return in order to ease the disassociation of Midwestern 
Gas from its parent, Tennessee Gas Transmission Co. ? 

Mr. KuyKenpau. No; he didn’t say that and, in fact, as I testi- 
fied before, I don’t recall his mentioning anything about 7 percent of 
return—7 percent rate of return when he was in my office. 

Mr. Lisuman. Had the staff of the FPC then recommended a lower 
rate of return than 7 percent ? 

Mr. KuyKenpati. The staff had recommended in their brief and 
at oral argument that a 614 percent rate of return, which was what— 
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which was the rate of return the Commission, I wouldn’t say allowed, 


but calculated or assumed for the southern part of the system which } 
we had previously certificated in the spring of last year. thi 

Mr. Lisuman. Did the Federal Power Commission eventually ap- i 
prove a return different from that recommended by the staff ? mel 

Mr. KuyKenpau. Well, we didn’t approve any rate of return, but ) 
we eT action which was different from that recommended by our _ offi 
staff. \ 

Mr. Lisoman. What action did you take? h 

Mr. KuyKkenpa.t. We took action whereby we did not determing h 
at, that time what rate of return this company should have a year from I 
then if or when it finally got its importation authority from Canada, } 
and built the line. } 

Well, the order speaks for itself. They were to submit a plan of } 
financing to us for our approval, and we said after they had done their } 
financing, and after they had built the line, I think 60 days before | Kili 
they started operations they should come to us with proposed rates, ) 
should file rates subject to our approval, and we would, in considering | Tri 
what those rates were, we would consider what was a proper rate of ) 
return on their investment. } 


Mr. Lisuman. Had Midwestern, in its original application in April | cor 
of 1959, asked a rate of return of 7 percent? Do you recall? of 
Mr. Kuyxenpatu. Well, I don’t recall when their application was | 
filed, but in this case that we are talking about, they had strongly |! 


hw 


urged that they would have to have a rate of return of 7 percent. , yo 
Mr. Lisuman. And that strong urging had been made on the record, |! 
had it not ? | oll 
Mr. Kuykenpatt. Yes, and it had been made by Midwestern and | cas 
been concurred in by all their customers and by the Public Service | | 
Commissions of Illinois and Indiana, I believe. ane 
Mr. Lisuman. Yes. no 
Mr. Kuyxenpati. I want to remind you that I previously testi- | wa 
fied that Mr. Corcoran did talk to me on the telephone and I can’t now 


say whether that was before or after this conversation, in my office 
where he talked about the divestiture of stock and not being the | ker 
sole supplier for the southern system, and he did mention: 7-percent | S10 


rate of return there. col 
Mr. Lisuman. On the telephone? mi; 
Mr. KuyKenpbat, Yes. | 701 
Mr. Lisoman. What else did he mention on the telephone? | 74 
Mr. Kuykenpaty. That is all that I have any recollection of. _ pe 
Mr. Lisoman. Did you indicate to him in any way that you were 





paying any attention to his 
Mr. Kuyrkenpatu. No, I didn’t. I didn’t respond to him in either © 
case. The one conversation in my office I still don’t know whether it 
was—it has any relevance to this particular case or whether he in- 
tended it to have, and the second representation over the phone, of | wi 


course, Was — redundant, just a repetition of what the company had | 
contended all along and which we knew all about. | ™ 








Mr. Lisuman. Did Mr. Corcoran make any other ex parte contacts | Pu 
with you respecting this case, other than the two you have just men- 
tioned ? 
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Mr. KuyKENDALL. No, no, I am sure he didn’t, and if he talked any- 
thing about the merits of the case, I would have stopped him. 

Mr. Lisuman. Did you know whether or not he had seen any other 
members of the Commission with regard to this case 4 

Mr. KuyKenpai. I don’t know that I knew it when he was in my 
office, but I learned about it soon after. 

Mr. LisHMAN. Soon afterward ? 

Mr. KUYKENDALL. Yes. 

Mr. Lisnman. How did you learn about it ? 

Mr. KuyKENDALL. We discussed it. 

Mr. LisnMaAn. The Commissioners ? 

Mr. KuyKenpauu. Yes. 

Mr. Lisuman. With what members did you discuss it ? 

Mr. Kuykenpatn. Well with the two Commissioners Connole and 
Kline. I think we met the next day. 

Mr. Lisnman. Did any other representatives of Midwestern Gas 
Transmission Co. or its parent ever discuss this case with you? 

Mr. KuyKenpALL. No, 1 am sure that no one did. 

Mr. Lisuman. Do you know whether any representative of. the 
company or its parent ever discussed the case with any other members 
of the Commission ? 

Mr. KuyKxenpst. No, I couldn’t tell you that. 

Mr: LisumMan. Well, who is the president of Midwestern Gas, do 
you know, Mr. Freeman ? 

Mr. KuyKenpauu. Mr. Freeman, yes. 

Mr. LishMan. Do you know whether or not he ever discussed this 
case with any member of the Commission ? 

Mr. Lasuman. No, I don’t but I imagine if he had been in: town 
and called on them he probably would have called on me, and I have 
no recollection of his calling on me until some time after the certificate 
was issued. 

I think he was in then. 

Mr. Lasuman. Sometimes these contacts, as you know, Mr. Kuy- 
kendall, are not made in the oflice of the Federal Power Commis- 
sion. Do you know whether or not any of the Commissioners were 
contacted ex parte outside of the office of the Federal Power Com- 
mission in connection with this case ? 

Mr. Kuyxenpau. I can only speak for myself, that I was not. 

Mr. Lisuman. Mr. Kuykendall, do you keep office records of the 
persons who visit you or call on you ? 

Mr. Kuyxenpau.. No, I don’t keep a diary. ' My secretary keeps 
appointments for me, but I don’t keep a permanent record of who 
comes in nor do I try to keep any entries as to what they came in 
about. 

Mr, Lisoman. But your secretary does keep a log of the persons 
who call on you ? 

Mr. Kuyxenpai. Well, not a log, but if I have an appointment 
with somebody in the future why she makes a note of it or perhups 
puts it on my pad. : 

r. Lisoman. Isthat kept as a permanent record? 

Mr. KuyKenpauu. No, it isn’t. 

Mr. Lisuman. How long is that kept? 
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Mr. Kuyxenpaty. Well, it is kept until the appointment is had 

Mr. Lisuman. Is it kept about a week, is that it ? 

Mr. KuyKenpatu. Well, I don’t know what she does but I tear of 
my slips, off my calendar pad daily or she does it for me. 


| 
| 


r. Lisoman. We have been charged with the responsibility by | 


the committee to ascertain ex parte contacts made with the membey 


of this Commission, other than that and Mr. Corcoran. I ask they | 
questions because one of the best sources for information in ascertaip. | 


ing names of persons calling on the Commissioners is from their 
office logs or the records kept of appointments. That is the sole pur. 
pose of these questions. 

We certainly don’t want to pry into the private affairs of any Con. 
missioner or any public employee. But as I understand it, you would 
not have avaiduble any continuing record of the persons who make 
calls on you in the ordinary course of business ? 

Mr. KuyKenpa.u. No, 1 would not. 

Mr. Lisoman. Do you know whether or not any of the other Con. 
missioners keep such records ? 

Mr. Kuyxkenpbaty. Well, I really don’t know, you had better ask 
them. We have mentioned this. I don’t think any of them keep 
accurate complete records, a log of all callers. 

Mr. Lisnman. Mr. Kuykendall, did you and Mr, Nigro, chairman 
of the Colorado Utility Commission, meet with Commissioner Kline 
to discuss the refund matter settlement ? 

Mr. KuyKkenpnau. I think we did. I don’t remember just when it 
was and, of course, as I have pointed out there were really two settle. 
ments. There were the ones involving the three dockets and this 
other one that I just told you. Now I ‘believe the conference for the 
last settlement took place at the Federal Power Commission, did it 
not? 

Mr. Lisoman. Yes, sir; that is my information, that it took place 
at the Federal Power Commission. Correct me if I am wrong. | 
understand you made a call on Mr. Nigro out in Denver. There was 
a convention going on which you were both attending, and appar- 
ently you were unable to see him at the time that you wished, is that 
correct ? 

Mr. KuyKenpatt. No, that is not correct. I remember seeing Mr. 
Nigro in Denver, and that was a meeting of the executive committe 
of the National Association of Railroad & Utilities Commissioners, 

Mr. LisuMan. Yes, sir. 

Mr. Kuyxenpaty. But I didn’t call on him at his office. I saw 
him around the convention, and I believe that I was not in his om 
office but I was near his office, outside of it, at least, and with him, he 
got—provided me with a car to go out of town a little distance to se 
sort of a ghost town, I have forgotten the name of it, Silver City or 
some such place, Central City. 

Mr. Lisuman. At that time did you discuss with him this settle 
ment proposal ? 

Mr. KuyKkenpatu. Well, I didn’t discuss anything with him par- 


EEO 


ticularly. He was talking about it, and he was working on it at that | 


time and was interested in it. 


Mr. Lisuman. Did he understand that the $38 million had been | 


recommended by the staff; was that his understanding ? 
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Mr. KuyKenpatu. Well, I don’t remember our discussing $38 mil- 
lion or any amount, and I don’t recall now when that convention was 
in relation to the settlement. Maybe you can refresh my memory on 

t. 
aaa LisHMAN. That is later. “ 

Now subsequent to the meeting—subsequent to your seeing Mr. 
Nigro in Denver—you had a visit with him, together with Mr. Kline, 
in your Office at the Federal Power Commission ; is that right ? 

Mr. Kuyxenpatt. I believe so. I am sure that Mr. Kline and I 
saw him, and I know one time Judge Kline and his wife and I and 
my wife and Mr. Nigro, all had dinner together, and I can’t remember 
specifically when the occasion was but I think it was probably after 
the conclusion of this last settlement. 

But I wouldn’t swear to it. I will say this, that I know I have never 
discussed any details of the settlement with Mr. Nigro or discussed 
figures with him. 

Mr. Lisuman. I have no further question, Mr, Chairman. 

The CuHarrmMan. Mr. Mack, any questions? 

Mr. Mack. Yes, Mr. Chairman. 

I notice you indicated in your statement, that many ex parte con- 
tacts were necessary and proper. Could you explain some that you 
feel would not be necessary or proper ? 

Mr. KuykenpAt. Obviously those that are not necessary or proper 
are the ones where anyone would try to argue the merits of a pending 
controverted case before the Commissioners. 

Mr. Mack. Well, would it be when they discuss the case? 

Mr. KuyKenpatu. Yes. Of course there can be some reference to 
it, Lawyers make references to cases, to judges and all that in pri- 
vate, but discussion or argument of the merits of it. 

Mr. Mack. Yes, I understand that, but I just wanted to know where 
you draw the line. 

Mr. KuyKenpa.L. I draw it as I said in that statement. 

Mr. Mack. It would seem to me that you have permitted them to at 
least refer to cases pending in discussions and which you referred to 
as ex parte contacts. 

Mr, Kuykenpbatu. As you say, it is difficult to draw the line. He 
talked for one thing about the southern part of the Midwestern sys- 
tem and about Tennessee not intending to supply, be the sole sup- 

lier of gas there. Now that case was all over with, and in fact the 
ine was built and in operation, I believe, and then he mentioned also 
about not owning stock control or complete stock control of Mid- 
western. Well, Midwestern was then applying for the certificate for 
the northern part of the system. 

Mr. Mack. You are talking about the Corcoran case; isn’t that 
correct ¢ 

Mr. Kuykenpa. Yes. 

Mr. Mack. I have been unable to establish what, in your opinion, 
is proper in the course of the hearing today. I thought you might be 
able to clarify that point, generally, in any case pending before the 
Commission. 

Mr. Kuyxkenpaty. Well, I think I did in my written statement 
that no party or representative of any party should be permitted to 
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discuss the merits of, or argue the merits of, any controverted cag 
that is pending before the Commission. 


Mr. Mack. You must have many people come in to confer with yoy 


for this purpose. 


Mr. Kuyxenpatu. No, that is not true. It is very, very seldom that 


somebody tries to overstep the bounds of propriety. 
Mr. Mack. On how many occasions would you say in the last year’ 
Mr. Kuyxenpauu. Well, I would say in the practically 7 years | 
have been on the Commission, I don’t believe there have been. more 
than half a dozen or so instances where somebody has done tliat and 
I have had toshut them up. 


Mr. Mack, From that, I would assume that there had not been over | 


one in the last year. 

Mr. Kuyxenpatu. Well, that is a pretty fair assumption. I don't 
suppers I can remember every time, but—— 

r. Mack. Has there been one in the last year? 

Mr. Kuyxenpatu. I don’t recall any within the last year, other than 
what I have testified here about Mr. Corcoran if that be one. 

Mr. Mack. So you testify that you thought that was improper? 

Mr. Kuyxkenpatu. It was at least unnecessary at that time, I believe, 

Mr. Mack. I am not clear in my mind now whether it was unneces- 
sary, or if this was improper. 

Mr. KuyKENDALL, Well, so far as the phone call goes, that had been 
presented to us; I am at a loss to justify a phone call about, it. 

As to the other, as I pointed out, part of his discussion pertained,to 
part of the system that was already constructed and the matterjsvas 
not then pending before the Commission. 


Mr. Maox. Now, assuming that this was an improper contact, ‘when 


was it—when in the last 2 years, have you had any other case? 

Mr. Kuykenpauu. Well, I honestly can’t remember that well about 
it. Ihaven’t had much trouble. 

Mr. Mack. It would seem to me that if you have only had one case 
in the last 2 years that you remember, and if you have only had one 
case a year i 

Mr. KuyKenpbatu. I am just estimating, Mr. Mack, you understand. 
I couldn’t. remember everything, every conversation I have had. 

Mr. Macx. You look upon this as being rather serious, don’t you, 
when, someone tries to improperly discuss a case with you? 

Mr, KuyKenpau. Oh, yes, I dislike it, and I don’t put up with it. 

Mr. Mack. You would remember who the individual was, and who 
the concern was, what transmission company was involved in the prob- 
lem, or is this a matter. of just “happens every day”, there are so many 
of them that you can’t recall the names of them " 

Mr. KuyKenpant. Oh, no, it happens very seldom, and I am sure 
that the other members of the Commission will tell you that it happens 
very seldom with them, too. 

Mr, Mack. This is a rather serious thing. When Mr. Corcoran 
contacted you, did you think so? wig a 

Mr. Kuyxenpauu. Well, I have given you all the facts. I will tell 








you it is not serious in that it had any effect on me or anybody at tlie | 


Commission. i 
Mr. Mack. Well, you considered it to be serious enough to go over 
to the Legislative Oversight Subcommittee and tell them about it. 
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Mr. KuyKenpauu. That is true. 

Mr. Mack. So I presume you thought it was somewhat serious and 
that you looked upon it as being serious. au hi 

Now on what day did you go over to the Legislative Oversight 
Subcommittee ? 

Mr. Kuykenpa.i, Well, we have established, I believe it was in 
November, but I don’t know exactly when. 

Mr, Mack. You don’t know what date you went over there? 

Mr. KuyKenbaut. No, I don’t. 

Mr. Mack. Then was it before or after it appeared in the publica- 
tion ! 

Mr. Kuykenpba.u. It was after it appeared in the publication. ,, 

Mr. Mack. Did it occur to you that you might give the information 
tothe subcommittee before it. was in a publication / 

Mr. Kuykenpba.u. Well, this incident occurred just a few days 
before we had to meet this deadline of October 31.. We Commis- 
sioners talked to each other, and the next day, about. the fact. that 
he had been around to see each of us, but we did not take any action 
in revealing it to the subcommittee. I didn’t, for at that time, for 
a very good reason, that it would have been—if it were publicized, 
I know I would have been pictured as pulling the lowest kind of a 
olitical trick due to the fact that Mr. Corcoran is a well-known, well- 
identified, prominent Democrat and former Democratic official. If 
I, as a Republican, had made an exposé of this, why it weuld have 
looked like I was just gunning for him because he was prominent.in 
his political party. 

Mr. Mack. But you think as a public official you have an equal 
responsibility of reporting irregularities whether they are the result 
of some. action on, the part of Republicans or Democrats? 

Mr. Kuykenpauu. Well, my responsibility as an official primarily 
is to conduct. myself properly and not. be unduly influenced. 

Now, almost every judge—I wish I had brought with me, and I 
should have, some comments that Judge Learned Hand made some 
years ago. I happened to have them, because they are in a book that 
is 2 compilation of his speeches and things he said. Part of that 
includes his testimony before a Senate committee which was working 
on this same matter of ethics in Government. And he was askedoif 
he had ever had people try to see him or try to communicate with him 
privately about a matter pending before him and he said he had had 
at times but he also said when this happened he simply told the 
people he would have. to decide-the thing on the record, and he didn't 
make a public exposé of those incidents, and I didn’t either. But 
I will say unequivocally I was not influenced, and I think that is 
obvious, in any way whatsoever by this contact that I had. 

Mr. Mack. Well, now, the only question that I was trying to deter- 
mine at this time is why you did not report this to some authority, 
and you chose the Legislative Oversight Subcommittee. Why didn’t 
you report. it to the Legislative Oversight Subcommittee before: it 
appeared in the publication? I am not. real impressed with the 
reason you gave because I would assume that Mr. Corcoran was still 
t Democrat after the publication came out, if he is a Democrat, and 
Tassume he is. 
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Mr. KuyKkenpatu. Well, I have given you my reason. I think j | 
would have put me in a very bad light, perhaps put him in a good 
light, and as I tell you not every Commissioner or every judge who 
has some effort like this made of private communication doesn’t neces. 
sarily publicize the incident. He simply remains unaffected by such 
contacts and that is the real bulwark that we have to prevent any such 
centacts being effective. ; 

Mr. Mack. I am just confused over this particular instance, and 
this particular case. I am not indicating that you were obligated tp 
come to the Legislative Oversight Subcommittee. But if you thong 
it was the right thing to do, it would seem to me it would be right and 
more eee to come before it appeared in a publication, Why 
did you decide to come afterward rather than before ? 

r. KUYKENDALL. Well, for the reasons I have told you. After the 
incident was publicized, why I knew that there would be inquirig | 
about it, and F thought it would be better for the Commission if this 
subcommittee were informed about it then rather than let it go. 

Mr. Mack. It would seem to me if this was the only case that you 
had of ex parte contact you would have taken some action imme. 
diately. 

Sp idoemmebest: Mr. Mack, I haven’t said this was the only case, 
T have said there haven’t been very many. 

Mr. Mack. At the present time, you haven’t informed me of any of 
the other cases you have had in the last 7 years. And I would be very 
interested in what action you took in other cases. 

Mr. Kuyxkenpatu. The action I have taken where it has happened 
would be to tell the person to stop, that he was discussing something 
that should not be discussed before me privately. 

Mr. Mack. Did you tell Mr. Corcoran not to discuss certain 
material ? 

Mr. Kuyxenpatu. No; I explained that in my testimony before this 
subcommittee, this entire committee, that I never discussed with him 
at all either time, and both conversations were very brief, and the one 
in my office left me in doubt as to whether he was talking about the 
pending case or not. The one on the phone, why he said what he had 
said and then he said, “Thank you,” and “goodby.” I didn’t comment 
to him on either one. 

Mr. Mack. I am not sure I understand that this is an ex parte con- 
tact by your definition. 

Mr. Kuyxkenpa.t. It is an ex parte contact by definition and as! 
a er in my written statement this morning. 

r. Mack. I understand that. But have you stated that it was an 
improper ex parte contact ? 

Mr. Kuyxenpat. I would say the phone call to me where he re- | 
iterated about the 7 percent was improper. We had heard that ye | 
ment, didn’t need to hear it any more. Now as to the one in my office, 
I have related it as best I recall it, can recall it, and I am still not sure 
in my mind whether it had any connection with the pending case or 
whether he intended it to have any connection with the pending case, 
but the fact that he was in the office at that time when our decision 
was pending on this matter may have some relevance. 
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Mr. Mack. Mr. Chairman, I realize my time has expired. I would 
like to pursue this particular point at the appropriate time when I 
will be recognized again. 

The CHAIRMAN. _ well. Your time is up at this time. 

Mr. Bennett ? 

Mr. Bennett. Mr. Kuykendall, this so-called Midwestern case was 
a contested case; was it not? 

Mr. KuykEnDALL. I would say it was contested. As I read Mr. 
Symond’s statement, he seems to argue it was uncontested, but the 
coal interests were opposing it, and our staff was opposing Midwestern 
on this issue of what was a necessary rate of return. 

Mr. Bennett. There were some other people, some cities and munici- 
palities opposing it? 

Mr. KuyKeEnpDa... Yes, that is true. There were—there is a phase 
of the case affecting the Upper Peninsula of Michigan where there 
were two different companies who were offering to render the serviee 
there on the peninsula. 

Mr. Bennett. The Upper Peninsula was not opposing it? 

Mr. KuyKkenpAtu. No, they both wanted to render the service but 
they were competing to see who would. Of course, that was intra- 
state but we had to decide which—which company would be the bene- 
ficiary of the certificate that we issued. 

Mr. Bennerr. The Upper Peninsula of Michigan was interested 
in gas more than who brought it to them ; isn’t that true? 

Mr. KuyKENDALL. I am sure that was your attitude, I know that 
was. 

Mr. Bennett. I think that was the attitude of the people who in- 
tervened on behalf of the Upper Peninsula. 

Mr. KuyKenpatw. I believe there was. There is an Upper Penin- 
sula Association of some kind; is there not? 

Mr. Bennett. I just wanted to verify that it was a contested case 
because I think that ex parte contacts in a contested case is one thing, 
and ex parte contacts in an uncontested case is another thing, do you 
agree ? 

Mr. Kuykenpnatu. I agree, yes. 

Mr. Bennerr. I don’t want to get into to much detail on your pro- 
cedure, but normally in matters of this kind where a pipeline comes in 
for a certificate to serve an area or establish a rate or whatnot the 
matter is referred to a trial examiner for a hearing; is that correct ? 

Mr. KuyKenpauu. Yes. We have a good many matters that don’t 
even have to goto hearing. 

Mr. Bennett. That do not go to hearing. But when they go to 
hearing, as they did in this particular case, they are usually referred 
to a trial examiner and he takes—— 

Mr. Kuykenpauu. Always to a trial examiner. 

Mr. Bennett. He listens to the testimony, the arguments of counsel 
and comes up with a decision. Then either one of the parties to the 
contest will bring the decision to the full Commission ? 

Mr. KuyKenpa.u. Even if no one files exceptions to the examiner’s 
decision, we have, at least we think we have under the law, a responsi- 
bility to review it anyway. It doesn’t just necessarily become final. 
We have the authority to review it on our own motion. 
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Mr. Bennett. When it gets to the Commission briefs are filed, ora} | T 


arguments sometimes had, and the hearing part of the case comes to ay | f 
end with the Commission taking it over for decision ? | ha | 
Mr. KUYKENDALL. Yes. me 


Mr. Bennerr. When the Commission reaches the point where al] 


of the evidence is in, all of the arguments have been made by all of the the 
parties connected with the case, do you regard it as proper for any one 


of the litigants to then either appear personally, or have someone | \ 
appear personally in his behalf, to discuss the Commission’s decision op | - 
any aspect of the decision ? ) 

Mr. KuyKENnpDALL. No, I do not. I definitely regard that as im. = 
proper. We are then acting distinctly in a judicial capacity and we ” 
should not have any more argument, any more contact or words | —~ 
written or oral, from any of the parties in the case. a = 

Mr. Bennett. Well, had you not reached that stage when Mr. nh 
Corcoran came to talk to you about it ? sat 

Mr. KvuyKenpnatt. Yes, we had, definitely, were right in it. = 

Mr. Bennett. Was it unusual that you hadn’t decided to fix the rate ‘oll 
or approve the financing prior to the time the November 1 decision - 
was made ? 1 

Mr. Kuyxenpatu. No, I wouldn’t say it is unusual. We have had 1 
cases where a definite plan of financing has been presented in the + 
hearing, but we have issued many, many orders, I had a list compiled, = 
I believe, I might have it, of cases where we had provided that.the | ™ 


company should submit a plan of financing to us. That would be ) 
provided as a condition in the order granting the certificate. : 

Mr. Bennett. In this case, after the case had been submitted to the pe 
Commission for decision, there was a disagreement among the Com- r 
missioners as to what the rate of return should be, is that correct ? 





Mr. KuyKkenpaui. No, I wouldn’t say that is quite the situation we = 

were in, and there, again, I think that the discussions of the Commis- | *° 

sioners where we are acting like judges, should not be revealed to the . 

public. But in this case, with all the publicity there has been, plus | °™ 

the fact there have been things in the press about how each Commis- Ps 

sioner thought, and since this subcommittee is probing and investigat- | the 

| ing whether or not there was any, improper influence, why I will | aa 

| answer your question. = 
The difference was not between rates of return. 2 

Mr. Bennett. Not what? the 

Mr. Kuyxenpatt. The difference was not that part of us wanted to | '"s 

give one rate of return and part wanted to give another, but that two | fin 

of us felt that due to the, what we hoped was an abnormal, a very | wi 

high and expensive money market and that the high interest rates | «. 

that were then in existence, were virtually unprecedented, that we oe 

should not fix a rate of return at that time, because it would be a year c 

before the line would be built and in operation, and that when they = 


would have to start. charging rates would be the time when the rate of 

return problem would be pertinent. th 
And two others felt that since we had allowed 614 percent on the 

southern part of the system which was certificated just about a year | 4) 

ago, I believe, in May of 1959, that we ought to hold to 614 percent 

on the whole system, on the whole company. 
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Two of us felt that might defeat the project due to the very ex- 
tremely high cost of money at that time. No one on the Commission 
had any idea at any time of issuing any ruling saying this company 
could have 7 percent. 

Mr. Bennerr. Had the Midwestern company asked, either before 
the trial examiner or in its presentation before the Commission, that 
the fixing of the rate of return be deferred ? 

Mr. Kuyxenpatt. No. The company and virtually all the other 

arties in the case were saying that 7 percent should be allowed, 

Mr. Bennerr. Inasmuch as the staff was asking for 614 percent, and 
Midwestern was asking for 7 percent, whose idea was it that a finding 
shouldn't be made at that time and that it instead should be deferred ? 

Mr. KvyKENDALL. That was the idea of Commissioner Connole and 
myself. 

Mr. Bennett. What caused you to have that feeling? I mean, 
when your own staff was requesting a specific rate, and the Midwestern 
company was requesting a specific rate, and neither of them were 
asking for a deferral, what caused you to have a deferral? I don’t 
follow the Commission’s reasoning or your reasoning. 

Mr. KuyKenpat. Well, I will explain it again. 

Mr. Bennett. I heard what you said about the money market. 

Mr. KvuyKEenpA.t. Yes, interest rates were abnormally high at that 
time. We were afraid if we held the company to 61, overall that we 
might kill the project. They might not be able to finance it. Yet we 
were not willing to go to7 percent. 

Mr. Bennett. You figured that 614 percent was too low and 7 
percent was too high ? 

Mr. KuyKENDALL. Well, that is more or less—— 

The Cuarrman. Now, I will say, Mr. Bennett, that I thought we 
had a general understanding we would not inquire of these Commis- 
sioners as to the giving of their opinions on something they are going 
to have to decide in the future. If the Commissioner wants, on his 
own, to state what his views will be, why that would be his position, 
and I know the gentleman from Michigan will understand it. 

Mr. Bennett. I think it is highly important that we know what 
the Commissioners’ reasoning here was, Mr. Chairman. Normally I 
agree with you, but as Mr. Kuykendall has pointed out, since this 
matter is under investigation, I think it is perfectly proper for us to 
inquire as to all the facts, including the reasons for delay in fixing 
the rate of return. 

Mr. Kvykenpatu. Mr. Chairman, I would say this: I think a dis- 
tinction can be drawn between discussions of what the Commission 
will do according to the terms of the order we issued after this line 
isconstructed or 60 days before it goes into operation, when the com- 
pany shal] submit to us rates subject to our approval or satisfactory 
tous, and where we said we would fix reasonable rates, and would 
consider proper rate of return the company should get at that time. 

I can’t tell you, and I shouldn’t tell you what we are going to do, 
then, because we really don’t know. It depends on the money mar- 
ket and factors at that time. But as long as we have gone this far, I 
don’t object to talking about what we did last October. 
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Mr. Bennerr. I didn’t intend, and I hadn’t asked you what yoy 
were going to do, Mr. Chairman, but I was just endeavoring to bring 
the matter up to date so that I could understand it. 

In your opinion, or in the Commission’s Opinion 331, dealing with 
this matter, it is stated on page 10 
We shall, therefore, require Midwestern to file with the Commission prior ty 





commencing construction a firm proposal for financing as finally consummated, | 


and we shall at that time fix a rate of return. 


You did approve the financing in January, as I understand it, the 
5th of January of this year ? 

Mr. KuyKenpatu. We approved the plan, yes. 

Mr. Bennett. Why did you not fix the rate of return as you stated 
you would in the opinion ? 

Mr. Kuykenpatu. Well, the files which the subcommittee has, wil] 
show a letter from the company in regard to their plan of financing, 

Mr. Bennett. From the company ? 

Mr. KuyxKeEnpau. Yes, from the company to the Commission, in 
which they waived the request that we then fix the rate of retum 
because they said they couldn’t earn the 7 percent anyway under the 
existing rates they had proposed to their customers, and so we haven't 
fixed a rate of return, and I don’t think there is any need to do it now 
until next fall when the company is ready to, or 60 days before the 
time they are ready to go into operation. 

Mr. Bennett. So it will be over a year from the time the certificate 
was issued until you get to the point of fixing the rate of return ? 

Mr. Kuykenpatu. Well, that is true. That is all right. I mean— 
Mr. Bennerr. What further information is it necessary for you to 
nave / 

Mr. Kuykenpatt. Well, we will—the order provided we would fix 
not only the rate of return or compute a rate of return but we would 
fix the rates. They have to file rates that are satisfactory to us next 
fall. They will have to show what their investment has been in 
building the line, and show us what their estimated operating ex- 
penses are, and then we will have to calculate what revenues are neces- 
sary to yield a fair return on that investment and pay their operating 
expenses and so forth, and when we come to computing what is a fair 
return then we have to decide this question of rate of return. 

Mr. Bennett. Of course the rate of return is always open for mod- 
ification by the Commission ? 

Mr. KuyKenpatu. Yes, or change. 

Mr. Bennett. You could have fixed the return in January of this 
year and you might modify it if it didn’t fit the situation when the 
company started out next fall ? 

Mr. KuyKkenpatt. That is right. Under the provisions of the order 
we issued, they have got to file rates satisfactory to us and one of the 
factors in determining those rates is the rate of return the company 
shall get. 

Mr. Bennett. It is always subject to change if the facts warrant! 

Mr. KuyKenpau. That is correct. 

Mr. Bennett. When the Commission issues a certificate and fixes 
the rate at that time and then later discovers that it was either too low 
or too high, it is always open for change? 
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Mr. KuyKENDALL. Open to necessary adjustments. I might point 
this out, Mr. Bennett, that ordinarily this question of rate of return 
jgnot an issue in a certificate case, and I will tell you how it gets into 
the case. The party applying for the certificate must show that he 
has a feasible project, that is how much it will cost approximately, and 
what he presumably, on his market estimates and so forth, will be 
able to earn, and, of course, the matter of a rate of return is something 
that is essential for all these companies if they are going to keep 

ive. 
lon, under ordinary conditions, 6 percent has been deemed to be 
an adequate rate of return, and practically all the certificate cases we 
have had at the Commission, the presentations have been made on the 
assumption of a 6 percent rate of return, and that ordinarily is not 
questioned by anyone. But here we were in an abnormal condition and 
it was about a year ago when the Commission went up to 614, we felt 
that was fully justified, but now to be asked to jump up to 7 percent 
inthe fall a year before the system would be built, why we said no, we 
wouldn’t do it. Yet we didn’t want to say the company had to stick 
with 614, because we were afraid that might be so low that the project 
could not be financed and constructed. 

Mr. Bennetr. One of the things you have to determine before you 

nt a certificate is whether or not the proposal is economically 
feasible ; is that correct ? 

Mr. KuyKenpatt. That is true. 

Mr. Bennett. And one of the factors that goes into economic feasi- 
bility, 1 would think, is the question of financing; is that true? 

r. KUYKENDALL. Yes. 

Mr. Bennett. So the discussion about what it was going to cost to 
finance was all part of the proof that was made on the economic feasi- 
bility during the course of this hearing? 

Mr. KuyKenpatu. Yes; that is part of the proof, and the only wit- 
ness that really covered it, I believe, was Mr. Symonds himself. 

Of course, he is president of the company, he is not a financial ex- 
pert; that is not his profession, but he represented that he simply 
would have to have 7 percent in order to make this project go, and he 
pointed out that and testified he had not been able to finance the 
southern part of the system on the 614-percent rate of return allowed 
i our order of last May, and that he had not been able to do long 
term financing so he had obtained short term, bank financing which 
would have to be permanently financed at a later time. 

Mr. Bennett. But when a company comes in and makes a presenta- 
tion about its financing, is it not required to present letters of intent 
from banks and trust companies, whoever is going to do the financing, 
asto what rate of interest it can get. 

Mr. KuyKenpau. Not necessarily, and as I say, most of these cases 
tame up where the money market was rather level and normal, and 
everybody could estimate pretty well the type of financing, the cost 
ofthe financing that would have to be done. 

Mr. Bennerr. Mr. Chairman, we are operating under a 15-minute 
tule I understand. I have some further questions to ask the witness. 

The Cuatrman. Very well, your time is up on this first round. 








52 EX PARTE COMMUNICATIONS 


Mr. Frynt. Mr. Kuykendall, I refer jointly to your own statement 
in which you say substantially that some ex parte communications ary 
necessary and I believe desirable. These are proper. 

Mr. Kuykenpatu. Yes. 

Mr. Frynr. And I note in Mr. Symonds’ statement here: 


They were the meetings and conversations with the Commissioners described 


in the press and “misunderstood in many quarters even” were undertaken 9 
Symonds’ instructions to Corcoran as Midwestern’s general counsel. 


It continues: 


They were in complete compliance with the law and practice of the FPC, 
Symonds stated. 


Then it goes on that they were not secret, they were conducted jy | 


the public offices of the Commission. 


ere they given to the Commissioners, those representations; wer | 


they given to the Commissioners assembled or individually to one or 
more Commissioners ¢ 

Mr. KuyxKenpatu. Individually, to one or more Commissioners ip 
our private offices. 

Mr. Frynr. Would there have been any objection, timewise or 
otherwise, to a suggestion of an instanter session of the Commission 
where the matters could have been reported on the record ? 

Mr. Kuyxkenpaty. Well, that would be objectionable, Mr. Flynt, be- 
cause all the other parties of the companies would have had no notice of 
it and no opportunity to be there. 

Mr. Fiynv. How long would it take to give notice ? 

Mr. KuyKenpatn. We ell, ordinarily we have a 10-day notice rule 
which we could shorten some but those parties are in distant: parts of 
the. country. Many of them are out in Wisconsin, in Michigan, and 
Minnesota. 

Mr. Frynt. The reason I ask that is because, in this case it may 
have been proper. There may have been nothing i improper about it. 
It miay have been in the public interest, but can you not visualize cases 
when such representations might not have been in the public interest! 

Mr. Kuyxenpa... I certainly can, and if I could follow that I 
think I could give an illustration of a point I have been trying to 
make. 

Assume some emergency had come up where a party to the case 
just. knew it was imperative that there be more evidence introduced 
and as quickly as possible. 

He would probably file an application with the Commission to re- 
open the proceeding, he would recite the character of the evidence 


he was going to introduce and why he was going to introduce it, why | 
it was important and he would file it, and serve it—mail copies to the | 


other parties as our rules provide, and then it might be proper for him 
to come to the Commissioners and say, “Here is my petition, I don’t 
want to discuss it with you but here is ‘what I say, it is very important, 
I hope you will call immediately a rehearing in this case, set a 
hearing.” 

Mr. Frynt. Which brings me to this question: Had a draft of the 
Commission’s order already been made ? 

Mr. Kuyxenpauy. Well, we were drafting and redrafting all 
through this period after the oral argument, and it is true that there 





ha 
th 
ret 


th 


ict 


th 








lent 


vere 
© or 


$ in 


} Or 
310N 


be 
eof 
rule 
s of 
and | 
oe | 
t it. 
Ses 
ast! 

| 


it I 
r to 


ced 


Te 
nee 
why | 
the | 
him | 
on’t 
ant, 
t a 


the 


all 
rere 


EX PARTE COMMUNICATIONS 53. 


had been a draft made which was not used, and there are other drafts 
that were revised and changed, other parts of the opinion that were 
redrafted and revised and changed. 

Mr. Fiynv. Did all parties to the proceeding have the same access 
to these drafts and redrafts that the representative of Midwestern 
Gas Transmission Co. had ¢ 

Mr. KuyKenpatv. Well, no party to the proceeding should have 
any access to those drafts, and I don’t know that any party did. Ob- 
viously there was a leak somewhere and somebody, I don’t know 
whether anybody outside saw a draft or not, but someone heard of a 
draft which provided for the 614-percent rate of return the staff 
advocated. 

Mr. Fiynvr. Then that leak would have had to come from somebody 
in the Federal Power Commission. 

Mr. KuyKEnpDALL. Yes; obviously. 

Mr. Frynt. What efforts have been made to determine where that 
leak came from ? 

Mr. Kuykenpatu. Well, I did everything I could. Either our ex- 
ecutive director or I talked to everybody that we knew of who had had 
any knowledge of the matter, and we just ran into a blind alley. We 
just were not able to find out. 

Mr. Fiynr. Is that one of the things Mr. Symonds might be re- 
ferring to when he says that is the practice of the Federal Power Com- 
mission ? 

Mr. KuyKenpatyi. What, you mean to leak? [ Laughter. ] 

Well, I don’t think one leak makes—proves there is a practice of 
that and it is very regrettable there was this leak here but I am cer- 
tainly sure that he is not going to contend that it is the good old Amer- 
ican way for these commissions to leak things, because it is not. 

Mr. Frynt. Had it been customary prior to this time for leaks to 
get out ? 

Mr. KuyKenpatu. Oh, no, leaks have been the exception, and not 
the rule, by any means. 

Mr. Fiynt. Was any substantial change made in the Commission’s 
order after the representations were made by Midwestern Gas Trans- 
mission Co? 

Mr. KvyKenpatu. Well, the answer I give you is “No,” but I had 
better give you all the detail. It has been in the press so we might 
as well have it out here. 

I think at the first meeting where we discussed this case, after we 
had heard oral argument, Commissioner Connole advanced the theory, 
and the arguments for it, which was what the Commission finally did. 
Well, he and I were in complete agreement, and I had had that same 
thing in mind even before the oral argument when studying the briefs. 
I felt we certainly did not want to grant this company 7 percent, yet 
we did not want to risk killing the project by holding it ae to 614 
percent. It was an unusual case in this respect that ordinarily when 
a certificate is issued the parties start construction right away just as 
soon. as they can, but here we had to hurry to get this order out before 
November 1, not so the company could build, but so that its contract 
for Canadian Gas would not expire, and had that expired why we all 
feared there would have to be a new contract renegotiated which 
would carry a higher price. 
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So we met the November deadline, but it was going to be approxi. 
mately 6 months before construction could start, because the Canadian 
authorities had to authorize the export of the gas and then the line 
had to be built after that, so there was no rush about them getting into 
construction. 

We thought it was better to wait, let the company formulate its 
plan of financing, submit it to us, and we would see what the results 
were, then rather than rushing into it as all the parties except our 
staff advocated and arbitrarily give them 7 percent. 

Now, we were divided at the first meeting 2 to 2. At the cop. 
clusion of that meeting, it was my suggestion, and this is one of the 
most regrettable innocent things I ever did, I stated my feeling that 
we should not hold to the 644 because it might prevent the project 
from going forward. But more or less as a gesture to the two who 
disagreed with me and in hope not to be overbearing by directing that 
it be drawn simply the way I wanted it, I said, “Let’s get a draft and 
look a carrying out the staff’s recommendations.” So we had that 

repared. 
ow, information that that draft was made, leaked, and whoever 
heard that it was so made assumed, and rather naturally, that that was 
the conclusion the Commission had come to. Well, it wasn’t the con- 
clusion. We had come to no conclusion, we were at a standoff 2 to 
2 at that time. We draft and redraft these orders as we go along 
and not infrequently we change our mind on some point as we discuss 
it. 

Mr. Frynt. What was the expiration date of that firm offer from 
the Canadian Gas? 

Mr. Kuykenpau. October 31. 

Mr. Frynt. October 31. 

Mr. KuyKkenpatu. October 31. 

It was on that date, which was a Saturday, that we got our opinion 
and order issued, which prevented the cancellation being a possibility, 

Mr. Fiynt. That is all I have, Mr. Chairman. 

The Cuatrman. Mr. Springer? 

Mr. Sprincer. Mr. Kuykendall, is it a policy of the Commission to 
have a hearing on fees or how do you arrive at a fee ? 

Mr. Kuyxenpaty. Well, I am glad to answer that question. I 
would like to clear this matter up for everyone. The Commission 
does not per se allow fees or salaries or any of the other expenses of 
these pipeline companies. They have the right as a matter of busi- 
ness management to set their salaries and pay professional people the 
fees that they negotiate. 

Now the matters come before us in cases where those professional 
fees are involved in services rendered in obtaining a certificate of 
public convenience and necessity. If the company gets a certificate, 
then it builds the facilities, and the cost of those facilities go into 
the companies’ rate base and they are entitled to earn a fair rate of 
return on it. 

Well, part of that cost will be the fees of the professional people 
engaged in helping to obtain that certificate. So to that extent we 
pass on fees. Now, we regulate on the original cost rate base method 
as I testified to this morning, and we, as best we can, carry on original 

cost studies of these companies where we check all these items. We 
have asked the Bureau of the Budget and we have asked the Appro- 
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riations Committee, every year since I have been here, I believe, for 
more money for this original cost study, and it is a big help to us in 
our rate cases. If the original cost study of a company is completed, 
why then a lot of the rate work is already done, but it 1s only in those 
cases that we would be examining the amount of these fees. 

Now, there is another situation where we do. Im a rate case we 
ordinarily fix rates by use of a test period, that is, the company sup- 

lies us with the information on what its plant investment was during 
a certain year, not necessarily a calendar year, what its operating 
expenses were during that year. 

hen they tell us about known changes in its operating expenses 
and known changes in its plant and so forth. Our staff analyzes all 
that and puts in any contrary evidence they have. 

Other parties in the case may do the same thing. 

Now, in that matter of operating expenses may be found fees, 
attorney’s fees or salaries and all those expenses, and opportunity is 

resented there to look at those fees. 

But unless the fee is one that is capitalized and goes into the rate 
base, because of services rendered in getting the certificate, or unless 
there are fees that are paid during a test period which comes before 
us in a rate case, those fees, if they are ever exorbitant, are borne by 
the stockholders of the company and not by the ratepayers because 
in the rate case we would presumably not allow excessive fees. Have 
I made myself clear? 

Mr. Sprincer. Yes, I think so. 

Just why in this instance did you disallow Corcoran’s fee of 
$60,000? What was your reasoning in that ? 

Mr. KvyKenpau. Simply that—it was not in this case, it was in a 
prior rate case of the Tennessee Gas Transmission Co. 

Mr. Springer. Yes. 

Mr. KuyKkenpati. Simply because the company failed to justify 
the necessity of those fees. 

Mr. Sprincer. Was that based on the idea of a capital investment ? 

Mr. KuyKenbatu. No. 

Mr. Sprrncer. Or the improvement in the capital investment ? 

Mr. KuyKenpDa.u. No, it was just one of the expenses that showed 
up as having been incurred during the test period in a rate case. It 
wasn’t there a matter of capitalizing it. 

Mr. Sprincer. Was there any showing of what the fee was for? 

Mr. KuyKenpauu. Well, no, that was the difficulty. Whatever 
showing there was was so vague that it didn’t satisfy the examiner or 
the Commission that it should be allowed as an operating expense. 

Mr. Sprincer. Then all that is disallowed is insofar as the ratemak- 
ing process is concerned; is that true ? 

Mr. Kuykenpa. Yes, in a test period we try to ascertain what 
will be normal continuing expenses of the company, and if those fees 
had been justified to the satisfaction of the Commission they would 
have been included as an operating expense and future rates then 
would have been based on all expenses including that. 

Mr. Sprincer. Ordinarily, before your Commission, do you have a 
bar rate of so much per hour ? 

Mr. KuyKkenpatu. Well, we have no control over it 

Mr. Sprincer. Are you familiar with any of the bar rates in the 
District of Columbia among the people who practice in this field? 
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Mr. KuyKenpauu. No, there is a Federal Power Bar Association, J 
the members of which practice before the Commission, but I am not |) 
aware of them having any fee schedule. | ine 
Mr. Springer. Do you ever take any testimony from anybody op i= 
fees? | = 
Mr. Kuykenpatu. Well, we don’t because we don’t allow them. ) 
Mr. Sprincer. All you dois disallow ; is that right? } 
Mr. Kuyxkenpauu. Yes; when the opportunity or the occasion ] 


arises. | ab 

Mr. Springer. Will that be true also in a ratemaking case of this 
type after the company has already been in operation for a number the 
of years? not 

Mr. Kuykenpau. Yes; that is what I am saying; if questionable | |] 
fees show up as having been paid for during the test period, the com- | the 
pany would be required to justify those fees, and if they don’t justify | otk 
them, as was the situation in this case you refer to, they are disallowed, | ar 


ee 


Sand 


al 


thrown out. ag 

Mr. Serincer. The thing I am not quite clear on is, if you do allow | 
the fee in the rate base, upon what is it based in arriving at a reason- de 
able fee? Iam not clear on that. rel 


Mr. Kuyxenpauu. Well, maybe Mr. Smith, who works in that field ths 
could answer your question for you. | 
Mr. Sprineer. All right, I would be glad to have his explanation, | I 


Mr. Smiru. My name is Kenneth L. Smith. Iam on the staff of the | do 
Commission. pe 
Mr. Sprincer. The introduction of Mr. Smith is left to your disere- 
tion, Mr. Chairman ; I do want to get the answer. se 


The Cuarrman. I think if the gentleman is going to testify he will 
have to testify under the same conditions as everybody else and will 





have to be sworn in. gi 
Mr. Sprincer. It is perfectly all right for him to testify sofarasI | si 
am concerned, if it is all right with the Chairman, if he wants to | re 
answer this question. ! 
Mr. Kuykenpatu. I guess I am the one who caused this disorder. | 
I suggested Mr. Smith to answer the question because it is in his line ye 
of work. | tl 
The Cuarrman. If you suggest Mr. Smith help you in answering y 
these questions, we will swear him in and he will be under the same 
conditions as you or anybody else. 0 
Mr. KvuYKENDALL. All right, you had better be sworn, Mr. Smith. 
I was just hoping we could clear this up expeditiously. P 


The CHatrMan. Do you solemnly swear the testimony you give 
before the subcommittee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Smiru. I do. 


The Cuarrman. State your name for the record, please, sir. y 
t 

TESTIMONY OF KENNETH L. SMITH, FEDERAL POWER | 
COMMISSION 

Mr. Smrru. My name is Kenneth L. Smith. siti 
The CHarrMAN. You work for the Federal Power Commission. 


Mr. Smirn. Yes, sir. 
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The CuatrMan. In what capacity? 

Mr. Smiru. Assistant Chief, Bureau of Rates and Gas Certificates, 
incharge of rate investigations. 

The CuatrMAN. Mr. Springer, you may proceed. 

Mr. Sprincer. Did you understand the question, Mr. Smith? 

Mr. Smirn. As I understood it 

Mr. Sprincer. Could you answer it? 

Mr. Smiru. You were inquiring as to our inquiry into the reason- 
ableness of fees. 

Mr. Sprincer. No; I was not. I was asking you upon what basis 
the fees were set, and how you arrived at a decision as to whether or 
not the fee was reasonable. 

Mr. Smiru. I don’t believe that we apply any test in our work on 
the Commission’s staff as to the reasonableness or fairness of the fee 
other than that presumably an arrangement between two parties who 
are not the same party. In other words it is a matter between the man- 
agement of the company and the person to whom the fee is paid. _ 

Our inquiry goes to the question as to whether or not there is evi- 
dence, when we audit the records, then to show that services were 
rendered. There is some accounting for the services and the expenses 
that are claimed. 

Mr. Sprincer. Now that is pretty general. I am trying to see if 
I can tie it down a little tighter. If the fees were $60,000 let’s say, 
do you ask for a substantiating bill showing the hours of work 
performed ¢ 

Mr. Smirn. Not necessarily as to the hours put in, but as to the 
services that were rendered. 

Mr. SprinGer. Now to what extent do you get those in detail? 

Mr. Smirn. We ask, if it is not already on the bill, that that be 
given to us to support the bill that has been paid. We have on occa- 
sion requested supporting information as to the cases and the services 
rendered in connection with the specific item. 

Mr. Sprincer, Well now, I happened to see one the other day, I am 
sure it is going to come up, of $250,000 1 year and $270,000 another 
year. Surely you look at those to determine what has been done for 
those fees if it is going to be charged against the rate base, don’t 
you ¢ 
Mr. Smirn. Well, we are not likely to look at—try to determine all 
of the services that have been rendered in detail. We don’t 

Mr. Sprincer. Let me ask you this: Did you ever see a bill that was 
presented by the firm charging $217,000 ? 

Mr. Smiru. Yes. Our auditors do see those bills. 

Mr. Sprincer. All right; that is what I wanted to know. 

Mr. Smirn. Yes, sir. 

Mr, Sprincer. If you believe that fee is honestly reported, then 
you base your decision upon whether or not you believe the bill shows 
that reasonable services have been performed for that fee; is that 
correct ¢ 

Mr. Smiru. Well, the word “reasonable” gives you a little bit of 
trouble. I don’t think we try to pass upon the reasonableness in 
terms of what the services were. We do now want to know that 
services have been rendered. We want an accounting for that, but 
as to determining the value of that service or to substitute our judg- 
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ment for management’s judgment as to what should be paid for that 
service, I don’t—I would not want to say we did that. 

Mr. Sprincer. First of all you recognize a contract between the 
utility, we will say the gas transmission company, and an attorney-at- 
law ; 1s that true ¢ 

Mr. Smiru. That is correct. 

Mr. Springer. And that is as far as your investigation goes to 
determine whether or not it is reasonable ? 

Mr. Smirn. Unless they are not able to show that there have been 
services rendered. 

Mr. Springer. I see. 

Are you familiar with the Corcoran case? 

Mr. Soiru. Not too familiar. I wasn’t on that case. 

Mr. Sprrncer. You were not on that case ? 

I believe that is all, Mr. Chairman. 

Thank you. 

The CHarrman. Mr. Rogers. 


TESTIMONY OF JEROME K. KUYKENDALL—Resumed 


Mr. Rogers. Mr. Kuykendall, I have just a few questions. 

There has been quite a bit of discussion about these matters in the 
press, and I am sure you are familiar with that. There has been 
quite a bit of discussion that I have been able to read about the staff 
having made one recommendation and the Commission making a 
decision not in keeping with the staff’s recommendation. 

I would like to ask who is running the Federal Power Commission, 
the staff or the Commissioners appointed by the President and ap- 
proved by the Senate? 

Mr. Kuykenpautu. Well, my answer to that is that the Commis- 
sioners who were appointed by the President and approved by the 
Senate are running the Commission, and if we approved every staff 
recommendation why there would be no need for a Commission. 

We could just leave them out and let the staff do everything. 

Mr. Rogers. That is the point, Mr. Kuykendall, and the fact of the 
matter is this, that your staff are civil service employees, are they 
not ? 

Mr. KuykEenpa.t. Yes; they are. 

Mr. Rocers. And you were appointed by the President of the United 
States to a quasi-judicial position, were you not ¢ 

Mr. KuyKenpat. That is true. 

Mr. Rogers. To make decisions in these matters ? 

Mr. KuyKkenpatu. That is correct. 

Mr. Rogers. When you took that job was it your understanding 
that you were entering the tomb and would not be allowed to talk 
to anyone at all that might have anything to do with Commission 
business ? 

Mr. KuyKkenpau. No; it never was, and it still is not my under- 
standing. 

Mr. Rogers. Is it a fact that you have on various occasions, in and 
outside of your office, discussed problems generally concerning the 
industries involved in relation to the powers and jurisdiction of the 
Federal Power Commission ? 
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Mr, KuyKenpauu. I have made public speeches on those problems, 
Tat Rogers. Mr. Kuykendall, with relation to some of these matters 
that have been aired, let’s say in certain media of publication about 
the Colorado Interstate case, for instance, now, isn’t it a fact that if 
the people are not satisfied with what transpires in that case, the in- 
terested parties have a right to go to the court, do they not? 

Mr. KuyKEnpDALL. Well, they would have if they—if there had been 
a decision of the Commission, but the parties were satisfied and they 
all entered into an agreement exhibiting their agreement and satis- 
faction, which the Commission ‘iltittintely approved. So there is no 
occasion to go to court because no one was aggrieved. 

Mr. Rocers. In other words, that was a settled lawsuit, was it not? 

Mr, KuyKenpDA.Lu. True. 

Mr. Rocrrs. And if there had been a decision by the Commission 
with which some of the distributors or the consumers had disagreed 
with, the fact is they could have appealed it to the courts of this 
country, could they not? 

Mr. KuyKenpati. They certainly could, and we have plenty of 
those appeals going on right now. 

Mr. Rocrrs. Now, sir, in relation to the Midwestern case, I believe 
that is the proper case, was that a contested case ? 

Mr. KuykKEnDALL. Yes. 

Mr. Rocers. In what regard? Who was the contestant ? 

Mr. KuyKenpatu. The coal interests were contesting the issuance 
of a certificate at all, and our staff was contesting the issue of the 
proper rate of return to be used in or to be allowed in the case. 

As Mr. Bennett pointed out a minute ago and I guess you were not 
here then, there was also a kind of a side dispute going on among two 
companies who wanted to serve the Upper Peninsula of Michigan, as 
to which one of them would be allowed to render the service. 

Mr. Rogers. That is the case in which there has been some discus- 
sion about ex parte communications with relation to the final deter- 
mination of the rate of return ? 

Mr. KuyKenDaLu. That is true. 

Mr. Rocers. And that rate of return has not yet been determined, 
has it, Mr. Kuykendall ? 

Mr. KuyKenpbA.u. No, it has not. 

Mr. Rogers. Mr. Kuykendall, with relation to this situation in re- 
gard to increases in the price of gas by the interstate lines where you 

ointed out this morning that certain moneys are required to be put 
into a trust fund so that they will be subject to refund, if it should be 
determined that the raise was not in keeping with the best policies of 
the country. Now the funds that you were talking about were those 
collected from the distributing companies by the interstate pipeline 
company over and above the rate that actually has been approved, 
was it not ? 

Mr. KuyKenpatu. Over and above the rate that ultimately is 
approved. 

Mr. Rocrrs. As you pointed out this morning, if a refund is re- 
quired to be paid on the amount of money that has been collected, 
that is subsequently not approved ? 

Mr. KuyKenpa. That is true. 
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Mr. Rogers. Mr. Kuykendall, isn’t the same identical thing true 
where a producer of gas wants a higher price for his gas, and the 
application is filed with the Federal Power Commission asking for 
approval of the interstate pipeline to pay a higher price to the gas 
producer that the interstate line can put that money in a fund to be 
subsequently paid if the increased price is approved? 

Mr. Kuyxenpau. No; if I understand you correctly, I believe you 
have a misunderstanding. 

I am talking now 4 pipelines. We do not require them to 
segregate this money and put it in a separate fund, The reason bein 
as I testified this morning, that those companies are large and sub 
stantial, and there has never been one of them who has failed to refund, 

Now, with producers, the same principles apply. There have been 
some small producers where we feared that they might be so unstable 
financially that they could not refund, and so we have required them 
either to put up a bond or to put the money in escrow. 

Mr. Rocers. I am talking about the producer of the gas, though, 
selling to the pipeline in the first instance. 

You do approve whether or not that pipeline can pay 10 cents q 
thousand cubic feet for that gas or 15 cents, do you not! 

Mr. Kuykenpatu. Well, ultimately. Of course, those proceedin 
start like these pipeline rate cases where the new increased rate is filed, 
and we suspend it, ordinarily for 5 months, which is as long as the 
law allows, and then at the end of that time if the rate case is not con- 
cluded, and a proper rate determined, and unfortunately in these days, 
why that is never done in 5 months, then the producer, the seller can 
start charging his increased rates but he is subject to refund any por- 
tion of it that is found to be unjustified. 

Mr. Rocers. I think that isall [have at this time, Mr. Chairman. 

The Cuairman. Mr. Derounian? 

Mr. Derounian. Mr. Kuykendall, the committee investigation was 
deferred until today, as the chairman announced, to look into an ex 
parte representation on this and other matters relating to the Federal 
Power Commission, and not too much has been discussed on that today 
except in a general way. 

I understand you did not keep a diary in your desk as some of the 
other Commissioners did, is that correct ? 

Mr. KuyKenpatu. That is correct. 

Mr. DerountAn. Can you tell the subcommittee what attorneys or 
representatives have come to see you ex parte on Commission matters 
pending before your Commission, if you remember ? 

Mr. KuyKenpatu. Well, I will say that various people come in to see 
me in what I would term to bean ex parte matter or an ex parte conver- 
sation, meaning that no one else is present. But, practically all of 
those conversations are proper. They pertain to some matter where 
no other party need be present, and no one is prejudiced by their not 
being there. 

Mr. Derountan. Would you say all of them were proper? 

Mr. KuyKenpav. I would say virtually all of them. We have had 
very little trouble, I would say, with these private arguments and 
private efforts to persuade. 

Mr. Derountan. If virtually all of them were proper, do you remem- 
ber any outside of the “virtually” that were not proper ? 
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KuyYKENDALL. Yes; I remember a few. 
Dexoun1An. Would you mention to this committee what they 


KuyKEnpDa.Lu. Well, Mr. Chairman, we are going to get into a 
bly going to have people come around and 


heen few in number. would like to be responsive, to all questions 
of this subcommittee, but I think it is just going to stir up headlimes 
and people will say I was maligning them. _ 

Mr. Deroun1an. Mr. Chairman, I am just pointing out why this 
subcommittee has convened and one of the very, necessary, subdi- 
yisions is ex parte representations on this or any other matter re- 
lating to the Federal Power Commission. I do not want to con- 
duct any questioning where innuendo is the answer, but I would like to 

the facts. It is evident to me this is one purpose for calling this 
hearing. Let the chips fall where they may, 

The CuairMan. Mr. Kuykendall, if the question has been asked 
of you, I think, it is a proper question so far as the hearing is con- 
cerned. You reported the one instance in which there has been so 
much concern and interest about, and I think if you have got others, 
why you might as well answer as you can and give us the circum- 
stances. 

Mr. Kuykenpaty. Well, the most recent one I recall and. the one I 
had in mind when I said there had been one within the last. year was 
a telephone call where I stopped the conversation, and looking back 


' nit now, I may have been in error in accordance with the custom, of 


the Commission and the advice of our General Counsel, which I have 
subsequently received. 

But I had a call from San Francisco from Mr. Giarde, attorney for 
the Pacific Gas Transmission Co., a company which proposed: to im- 

rt gas from Canada, and take it down to California, . The hearing 
tad been concluded, and a motion had been made for waiver of the 
intermediate decision, which is frequently done in cases where, people 
are in a big hurry and think they have to be in a big hurry, and, 
actually, I believe the Commission, if I remember correctly, had de- 
nied this request before I received the phone call. 

Mr. Giarde called me and started to tell me about how important it 
was that this matter be expedited, and I stopped him and I said, 
‘Well, now, I believe this is a private conversation and an argument 
that you are making which should be made before all the parties in 
the case.” 

Well, immediately he apologized. I hate to bring these things up, 
because I don’t mean any reflection on him. 

He said, “I hadn’t thought of that. I was just trying to expedite 


our work and I beg your pardon, and I won’t say anything, more.” 


And he concluded the conversation. 

Now, subsequently, in reconsidering that, I find that the policy gen- 
erally has been at the Commission that matters of procedure of par- 
ticularly matters of expedition are generally deemed to be matters 
where an interested party may ask the Commission in the absence of 
cher parties, for speedy action. If you were here this morning, Mr. 
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Derounian, you will recall that I quoted a statement from a report 
a Senate bill which Senator Pastore had made which he accepted tha 
type of inquiry or interventionasbeing proper. 
r. Derountan. What other ex parte communications were mag | 
to you prior to this call from the Pacific coast ? 
{r. KuyKenpAw. Well, one I think I particularly recall, was bag | 
some years ago. It was in the—— 

Mr. Derountan. Didn’t you have one around November at whic, | 
time you called our Chairman and told him about it? 

Mr. Kuyxenpauy. That has been the discussion had here today, 
Mr. Deroun1an. Did you ever call Mr. Johnson of Steptoe ¢ 
Johnson ? 
Mr. Kuyxenpauu. Yes, I have talked to him but never about th 

merits of any pending case before the Commission. 

Mr. DEROUNIAN. Who did they represent ? | 

Mr. Kurykenpati. They used to represent the Panhandle Easten | 
Pipeline Co., but I don’t believe they do any more. 

r. Deroun1aAN. What did you talk to him about? 

Mr. KuyKenpatu. Well, Mr. Johnson has invited me several times 
to circus Saints and Sinners luncheons, along with other Government 
officials, and a lot of his conversation has been about invitations tp 
those. I must have gone to three or four or five of those since I hays | 
been here. | 

Mr. Deroun1an. Have you talked to anyone else from that firm | 
besides Mr. Johnson ? | 

Mr. KuyKxenpaty. Well, I have talked to them but never about the | 
merits of any case. I might say this, that these lawyers, by and | 
large, who practice before the Commission, are ethical, and these ex | 
parte contacts that are improper so far as I know generally come 
not from the lawyers but from some other representative of the 
company, some officer of the company. | 

Mr. Derountan. How many times over the past few years have you | 
talked with Mr. Corcoran ex parte? 

Mr. KuyKenpauu. Well, I couldn’t tell you. He has been in the | 
office from time to time with information about this and that, and 
he has been in to expedite action which I deem to be proper. | 
couldn’t tell you the number of times. 

Mr. Derountan. Would you say a dozen times? 

Mr. KuyKenpauu. Well, I think it might run pretty close to that 
amount. His Tennessee Gas Transmission Co. is an awfully big com- 
pany and they have an awful lot of things going on. 

r. Derountan. Has Mr. Corcoran ever appeared as attorney of 
record in your files since you have been there? 

Mr. Kuyxenpatt. I suppose the staff could check that. I don't 
know myself offhand. 

Mr. Deroun1an. When he has talked to you has he said he rep- 
resented other attorneys representing a company, or has he said, “I 
am on retainer to the company,” or “I am a friend,” or how does he | 
represent himself? 

r. KuyKkenpatu. Well, he said he represented Tennessee Gas 
Transmission Co. 

Mr. Derountan. Do you know whether or not he has talked to 

members of the staff, too? 
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Mr. KuyKEenDALL. Oh, yes, I know he has, and I remember one 
time I called in a staff member while he was there. I can’t remember 
precisely what it was about. It was about some procedural matter, 
as to the best way to get something moving. 

Mr. DerouNnrAn. Some of these staff members have been there 


| peels 15 or 20 years and he has known them since his association 


k in the 1940’s, isn’t that true? 

Mr. KuyKEnbDALL. Well, I wouldn’t know. ; 

Mr. Derounian. In other words, he knows his way around the 
Federal Power Commission, both on the Commission and on the 

9 

rr KuYKENDALL. Well, that is a conclusion that I don’t know 
how to answer. Obviously, he knows the way to my office and he has 
been there, as I said. 

Mr. Deroun1an. How did you first meet Mr. Corcoran ? 

Mr. KuyKeNDALL. The first time I ever met Mr. Corcoran he came 
into the office and introduced himself to me. 

Mr. Dreroun1an. Nobody introduced you to him? 

Mr. KuyKenpa.. No; he came in himself; by himself. 





_ Mr. Derountan. Mr. Kuykendall, much has been made of some of 


these trips you took, with certain columnists and other newspaper 
people. The trips you took were normal with the rest of the Commis- 
sion, one or two trips, more or less, is that true? What you did, 
in other words, they did, too; they went to these luncheons and these 
conventions and were given rides on airplanes by private companies 
in order to look at their priperties, et cetera, so that what you have 
done has been generally consistent with other members of the Com- 
mission, in your opinion ? 

Mr. Kuyxenpati. Absolutely. And I will say this, that the first 
ear or two I was here, I think I was on more trips probably simply 

use I was Chairman. I refused an awful lot of invitations but 
I did accept speaking engagements with various groups which I 
considered, and which everybody considered, to be part of the work 
of somebody in a position like I am in. I have never gone on any 
plane trips for pleasure, weekends or vacations or anything like that. 

Mr. Deroun1an. Were any other Commissioners with you on some 
of these trips ? 

Mr. KuyKeNnDALL. Yes; they were. 

Mr. DerounIAn. Can you name some of them ? 

Mr. Kuykenpatu. Well, one that Drew Pearson has written about 
quite a bit was in 1953 when I inspected oil and gas production fields 
and facilities in Texas, and I testified about that before this whole 
committee on March 23. It was no pleasure trip. It was a very 
vigorous and extensive trip where we saw processing plants, compress- 
ing stations, went through a laboratory where they were trying to 
develop new uses for natural gas. 

Commissioner Nelson Lee Smith, who is no longer on the Commis- 
sion, was with me, and I guess he was the only one at that time. 

Mr. Derountan. What about this Seattle trip? Do you recall the 
Seattle trip ? 

Mr. KuyKenpat. Yes. 

Mr. Deroun1an. Who was with you on that? 
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Mr. KvyKkenpau. Commissioner Connole was with me and sever 
staff members. Henry Domers was then executive director of th 


Commission, and Carl Kallina who is Chief of our Bureau of Rate | 


and Gas Certificates. I guess there were just the four of us. 


Mr. Derountan. Did any members of New York law firms eye | 


‘talk to you ex parte in a way that you thought was improper? 
Mr. KuyKenpbatu. I don’t recall any. 
Mr. DerountAn. I have no further questions, Mr. Chairman, 
Mr. Springer. Mr. Chairman, since the matter has been brought up 
with reference to Mr. Johnson of Steptoe & Johnson, I recall, jy 


looking back over the sheets of which photostatic copies were made, it | 


was to this firm that in excess of $200,000 was paid 2 successive years, 
in fact it was upward of a half million dollars for those 2 years. 

I want to come back to that again. Would you listen to this, too: 
In those cases where you have a fee of that size, is it still your posi. 
tion that you don’t go into that in very much detail to determine how 
that fee is arrived at ? 

Mr. KuyxKenpaty, Here is my understanding of what the staff 

does and Mr. Smith can correct me if I am in error. Of course, bear 

in mind that these large companies are multi hundred million dollar 
companies. They have tremendous income and tremendous outgo in 
a year. There are all kinds of items of expense and it is not possible 
for our staff to review and verify every one of them. In fact, we 
are so far behind with our rate work that our policy is to try to be rea- 
sonable and not overdo this fieldwork. 


I think the staff would perhaps compare those annual bills with | 


what the company had incurred in previous years. 

Would they not, Mr. Smith? If there is any indication they wer 
large or unusually large. 

Mr. Smiru. Under certain conditions, we might normalize. 

Mr. Kuykenpaty. Yes; under certain conditions, if they seem to 
think they are out of line, why the staff will normalize; that is, they 
will take what they seem to think is an average figure over a cours 
of years and cut it down a higher figure for the rate case purposes 

Mr. Sprincer. Well, I am not trying to discourage anybody’s fees— 
I am:a lawyer myself—but I was trying to find out something about 
these two fees which were by far the largest. The closest to them 
was one other of $180,000, as I recall. 

Mr. Lisuman. There are some fees that are even higher than that. 

Mr. Sprincer. Higher than $200,000 for 1 year? 

Mr. Lisuman. Yes. 

Mr. Sprrneer. I think I have the answer, Mr. Chairman. Thank 
you. 

The CHatrrman. Mr. Moss? 

Mr. Moss. Mr, Kuykendall, what did Mr. Corcoran say when he 
contacted you in person on the M/idwest case ? 

Mr. KuyKenpat.. I have testified to it twice. 

Mr. Moss. I don’t care, I want to hear it from you now. 

Mr. KuyKenpa.t. I will repeat it again to the best of my recol- 
lection. 

He told me that Tennessee Gas Transmission Co., which was the 
parent company of Midwestern Gas Transmission Co. did not intend 
to retain complete stockownership of the child, Midwestern, and that 
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their plan was to own only a minority interest, less than a half in- 
ierest. And also that Tennessee did not intend to remain the sole 
upplier of gas to the southern part of the Midwestern system. 

Mr. Moss. Was this information which the committee had already 
received or in which it had an interest at the time the matter was 
heard ¢ 7 } ols 

Mr. KuyKenvau. The committee or the Commission ? 

Mr. Moss. The Commission. ued ; 

Mr. KuyKkenpau. I had not received the information previously. 

Mr. Moss. Well, in inquirying into a matter of this type, in the 
issuance of a certificate, doesn’t the Commission determine ownership 
and supply aia sat ; 
Mr. A Well, we don’t even have to determine it. It is 
aknown fact, undisputed in the case, ; 

Mr. Moss. Well, now, is this information Mr. Corcoran imparted 
to you at that point, information which you already had ¢ 

Mr. Kuykenpa.. It is not important to the pending case we are 
deciding unless it was meant to indicate that in determining the rate 


-of return for Midwestern we should operate on the theory that the 


parent, Tennessee, would not be behind the company and that Tennes- 
gee’s financial stature could not be used as a basis for fixing a rate of 
return. Now, he didn’t go into all of that, as I recall, but after he 
left I wondered if that was 

Mr. Moss. He never discussed rate of return at all; is that cor- 
rect # 

Mr. KuykenpaLu. Not in my office. I have testified he called 
me-—— 

Mr. Moss. Did he discuss rate of return when he called you? 

Mr. KuyKenpaui. Yes. He didn’t discuss it. He simply repeated 
it I think he said that Gardiner Symonds, president of the com- 

y, had called mie, and said that they were insistent and still of 
the opinion they would have to have 7 percent in order to finance 
the northern oon of Midwestern. 

Mr. Moss. Mr. Symonds said Mr. Corcoran made a contact with you 
on this matter at his direction. He didn’t claim that it. hadn’t been 
made. He said it was made at his direction in his press release of 
April 8. 

r. KuyKENDALL. Yes; I think that is what Mr. Corcoran told me. 
That Mr. Symonds had told him to tell me that he still insisted they 
would have to have 7-percent rate of return. 

Mr. Moss. That was in the telephone call ? 

Mr. KuyKenpau. Yes. 

Mr. Moss. How long after the personal contact in your office did 
the telephone call conversation take place ? 

Mr. KuyKkenpvaui. Well, I can’t recall that, and I so testified on 
March 23, and my memory is no clearer now than then, but my guess 
isthat it was after. 

Mr, Moss. After you had issued the what—opened certificate ? 

Mr. Kuykenpai. No; I mean 

Mr. Moss. Was it after the first contact ? 

Mr. KuyKkenpauu. No; I meant to say before. But I am not posi- 
tive. It was around the time; there wasn’t very many days in be- 
tween the two. 
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Mr. Moss. It was a concurrent contact ? 

Mr. KuyKenpatu. Well, it wasn’t concurrent; it was on diffierent 
days, and I dont’ think they were successive but there weren’t very 
many days in between. 

Mr. Moss. Was it prior to the 31st of October ? 

Mr. KuyKenpbatu. Oh, yes. 


Mr. Moss. Now, in the personal contact did he discuss the merits of | 


the case ? 

Mr. KuyKxenpau. No; unless you consider what I have said to ly 
the merits of the case. I have given you the facts. 

Mr. Moss. What do you consider to be the merits of the case? 
Mr. Kuyxenpatt. I have explained that. I can tie that in, 
sibly, to what we had before us where it might be considered that 

Mr. Moss. Well, do you consider the telephone contact dealing with 
the merits of the case? 

Mr. KuyKenpatu. Well, yes; that was argument that had been pre. 
sented to us before, and he merely repeated it, but it was an argument 
or a statement on the main issue in the case. 

Mr. Moss. Do you consider either or both contacts to be proper! 

Mr. Kuyxenpaty. Well, I would say this. At that time when the 
Commission was right in the throes of making a decision and every. 
body knew it was imminent and knew that the case was before Us, 
that there was no need for either one of those contacts—— 

Mr. Moss. Was it proper or improper ? 

Mr. Kuyxenpatyi. Well, I would categorize the telephone call 
where he talked about 7 percent as improper, although I certainly 
say and repeat that it had no effect on my decision in that case, 

Now the other one is not directly related to the case at all except 
the coincidence of when he said it. 

Mr. Moss. You drew the inference that he was indirectly telling you 
that you should not depend on the parent company in fixing the rate 
of return. If that is the case and that is the inference you drew 
from the conversation, then was it a proper or an improper contact! 

Mr. Kuyxenpatu. Well, if the inference I drew was what he in- 
tended that I draw, then I would say it was an improper contact. 

Mr. Moss, All right. Now, how many contacts of this type have 
you had from others since you started serving as a member of the 
Commission ? 

Mr. KuyKeEnpDatu. Well, I have testified that I have had no serious 
problem and it is 

Mr. Moss. That is not what I asked you. 

Mr. KuyKxenpatu. They have been relatively few in number. 

Mr. Moss. Let’s put it this way: Have you had other contacts of a 
similar nature ¢ 

Mr. Kuykenpbau. Yes; I have had a few. I have had a few cases 
where I have stopped the people from talking to me because they were 
arguing something that 








Mr. Moss. Well, will you give us—incidentally, if you stopped them 
from discussing matters with you, why didn’t you stop Mr. Corcoran! 
Mr. KuyKEnpAu. I have explained that. That the conversation in 
my office was brief, and I was still in doubt whether that bore on this 
case, and I gave no response to it and he didn’t ask for any response 
or comment and he didn’t wait for any, and he left the office, and the | 
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_ gme was true with the telephone conversation—I never gave him any 


onse — 


the 


indication or discussion about it. 

Mr. Moss. Who else did you talk to in a same- or similar-type 
contact ? 

Mr. Kuykenpatu. I mentioned one a minute ago, Mr. Moss, and 
when Mr. Giarde 

Mr. Moss. You mean Mr. Robert Gerdes, vice president of the Pacific 





Mr. Kuyxenpau. As I say, I told him that it was improper and he 
very courteously apologized and said he would not say a word more, 
oz actually it may not have been improper. He was simply trying 
to expedite a matter in which he was interested and I regret this is 


| ong to be in the public record now and in the press because it may 
0 


him a very severe injustice. 

Mr. Moss. Who else has made such contacts with you? 

Mr. KuyKEenpati. Well, the one that I recall most strongly, al- 
though right now, I can’t recall exactly the nature of the exact con- 
yersation, was back some years ago when the American Louisiana 
Pipe Line Co. was being eurtiieaiad The president of that company 
came in when we were more or less at the same point in the case as we 
were with Midwestern. That was back, that must have been in 1955, 
1954, around there. 

Perhaps 1954. And he started giving me all the arguments that 
had been made in the case, and insisted that they had to have a cer- 
tificate and why it was so important, and I stopped him and shut him 
wD and—and he had some other matters that were the proper subject 
of conversation and then he worked back to that again and I had to 
stop him the second time. 

Now that is one I recall definitely. 

Mr. Moss. You say then, that these contacts at this time were very 
infrequent. 

Mr. KuyKenpDA.tu. Yes; they were. 

Mr. Moss. Now, on this Midwest. case you were at the point where 
a blue sheet had been drafted; I think you characterized it as a pre- 
liminary draft of an order? 

Mr, Sellen Yes; the fact it is on blue paper—the blue paper 
isusedto indicate that it is preliminary and not a final document. 

Mr. Moss, Who drafted this? 

Mr. KuyKENDALL. We have what we call special assistants who are 
opinion writers. 

Mr. Moss. Are they staff or are they within the Commission itself ? 

Mr. Kuykenpaut. They are right under the Commission itself. 
er are responsible to the Commission and not to anyone else on the 
sta: 


Mr. Moss. Then they are not staff. In other words the drafting is 
atthe direction of the Commission itself. 

Mr. KuyKenpauu. Yes; they work directly under the Commission 
and for the Commission. 

Mr. Moss. Now, do you know of any other instances where the 
blue sheet draft has been changed ? 

Mr. Kuykenpau. Oh, yes; we change those all the time, in fact, 
we changed other portions of this, I am sure, . We write and rewrite 
and redraft and change.. That is quite common, and particularly 
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when we are in a hurry, we will get something drafted quickly, , 
save us time ultimately, because we can frequently save time by wor. 
ing from a rough draft. 

r. Moss. Do the minutes of the Commission reflect the discusgiog 
going into these changes ? 

Mr. KuyKENDALL. No; oh, no. 

Mr. Moss. Why not? 

Mr. Kuykenpa.u. Because in that situation, we are sitting in, 
judicial capacity, and the exchange of thoughts and arguments ay) 
the mental processes of the Commission should not be made publi 

Mr. Moss. Then you arrived at a determination here to instryg 
your staff to draft the blue sheet, or preliminary order, in which you 
fixed a rate of return of 614 percent. 

When was that draft completed by the staff opinion writers! 

Mr. Kuykenpaty. Quite promptly, in a day or two, I imagine, 

Mr. Moss. How long before it was changed ¢ 

Mr. KuyKxenpauy. Of course, other parts were being completed, 
drafted also, covering other phases of it. 

Mr. Moss. Did the Commission meet and determine to strike th 
614, and substitute, in effect, an open rate of return ’ 

Mr. KwouyKenpaty. Well, the Commission never decided that jt 
would adopt an order containing a 61/4-percent rate of return. 

Mr. Moss. It made such a preliminary decision, did it not, Mr, 
Chairman ? 

Mr. KuyKenpat. No; it didn’t and I testified to this this morning, 

Mr. Moss. Then on what basis would the staff undertake to draft 
the opinion on a 614, rate of return ¢ 

Mr. KuykenpA.L.. Because we were in disagreement, 2 to 2 on the 
question, two members hoping that and wanting to stick to 61, and 
two members who were of the opinion that. if we stuck to 614 we might 
torpedo the whole project if it could not be financed at that low rate 
and who favored what we ultimately did. 

Mr. Moss. Was this prior to the contact by Mr. Corcoran, the meet- 
ing to which you refer ¢ 

Mr. KuyKEnDALL. Yes; it was. 

Mr. Moss. He contacted you on the 23d. When was the opinion— 

Mr. KuyKenpatt. No; I think it was the 26th which was Monday. 

Mr. Moss. When was the opinion revised? When was the order 
revised ¢ 

Mr. KuyKenpauy. Of course, you are assuming this was our 
opinion, which wasn’t, it was a rough draft on one aspect of it. 

Mr. Moss. Let me make it clear I am not assuming anything. | 
am trying to find out something. 

Mr. KuyKenpatyi. Commissioner Stueck was out of town, and the 
opinion, as we adopted it, could not be drafted until he returned, 
which was after the 26th, 

Mr. Moss. Well, did the Commission meet and make a decision not to 
adopt the 614 percent ? 

Mr. Kuykenpaty. Yes; it did. And that is the only action we ever 
took. 

Mr. Moss. Is that reflected in the minutes of the Commission ? 

Mr. KuyKxenparu. Our minutes reflect the action of the Commis 
sion which is the only action and only vote that was ever taken, and 
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the minutes will show that we adopted the opinion which was issued. 

Mr. Moss. Why would the open rate certificate be of greater ad- 
yantage than one with a 614 -percent return 

Inaddition, in aiding in financing? 

Mr. KuyKenpALL. Because we provided in the order that the com- 
pany should work out its plan of financing and submit it to us for 
approval. The company did this, and then we approved it. 

r. Moss. They did this, of course, following the 

Mr. KuyKenDALu. Yes. 

Mr. Moss. The October 31 deadline for Canadian gas. 

Mr. Kuykenpauu. That is right. That was provided for in the 
certificate that they should do that. 

Mr. Moss. And they filed that finance plan in December. 

Mr. KvyKenpauu. And I believe it was in January. 

Mr. Moss. I think you approved it in January. 

Mr. KuyKenDALL. Maybe you are right. 

Mr. Moss. Mr. Lishman, could you give me the correct information 
onthat? Wasthe finance plan filed in December ? 

Mr. LisuMAN. Is this Midwestern ? 

Mr. Moss. Yes. 

Mr. LisuMman. I believe it was approved October 31. 

“Mr. Kuykenpati. No. 

Mr. Moss. I believe it was filed with you on December 9, 1959. 

Mr. KuyKenpauu. That may be correct. 

Mr. Moss. Received by the Commission on the 11th; is that correct? 

Mr. Kuykenva. I think that could be. I thought I might have 
thosé dates here but I don’t seem to have them. 

Mr. Moss. Well, I have a copy of it here. Filed December 11, 1959, 
Office of the Secretary of the Federal Power Commission. 

Mr. Kuykenpauu. Yes; their letter transmitting the plan is dated 
December 9, and I believe we received that on December 11. 

* Mr. Moss: Would the finance plan have a bearing upon the ‘rate of 
return the Commission would fix ? 

Mr. KuyKENDALL. Yes; it would. 

‘Mr. Moss. Was notice given of the finance plan to other interested 
parties in this matter? 

Mr. Kuykenpaut. No. We never have done that. Once a certifi- 
cate is issued, the Commission has always considered that—well, I 
tell you'maybe I had better not diseuss:that because I have noticed 
that the coal interests have filed a motion: 

Mr. Moss. I think it is proper to diseuss it. I don’t care whether 
they filed a motion or not. This is a matter.on which you have acted. 
I want to know the procedures of the Commission and I want to know 
here why no notice is given on a matter as material to the rate of 
return asa plan of finance. 

Mr. Kuykenpa. It has always been the practice of the Commis- 
sion, and long before I was there, too, that once a certificate 'is issued 
and accepted, why then the other parties in the case are no longer in 
it, unless particular issues come up where they get into it, and the 
dealings from then on are between the Commission and the person 
holding the certificate, the company holding the certificate. "We have 
hadithe same practice in regard to hydroelectric licenses. : 
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Mr. Moss. Well, was the finance plan filed in substantial conformity | 
with the certificate ? 

Mr. KuykKeEenbDa.tu. Yes, I would say so. 

Mr. Moss. Why then do we have the dissent of Commissioner Kling 
on this matter ? 

Mr. Kuyxenpnatt. I think it was in accordance, it complied with 
our order, but Commissioner Kline raised the objections which you ay 
reading from. 

Mr. Moss. Well, the Commissioner made the observation that the 
plan is decidedly inferior here in respect to the plan proposed in the 
certificate proceedings. 

The CuarrMan. The time of the gentleman is up. 

Mr. Moss. I will pursue this in my next round. 

Mr. Kuykenpau. Let me say this while it is in my mind. 


Mr. Moss. I think if we will just let it lie down until I have ay | 


opportunity to examine further into it because my time has expired, 

he CuarrmMan. I think the Chairman should have an opportunity 
to answer the question and make any comment. he desires to at this 
time, as long as the question has been raised. Would you like me to 
yield 5 minutes of my time to you ? 

Mr. Moss. I think maybe we had better proceed in order, becaus 
I think my line of questioning on this might take considerable mor 
time than that. 

The CuarrmMan. You may proceed. 

Mr. Kuykenpatu. We ae the plan for financing submitted, anal- 
yzed by our staff. We considered it thoroughly, and although it wasn’t 
as good as we would like or I think anybody would like, including Mid- 
western, we were of the opinion that considering the conditions then, 


financial conditions and the money market, that it was as good as we | 
could hope for and that attitude was expressed by our staff, too, in | 


their analysis of it. 

The Cuarrman. Mr. Kuykendall, the letter that was referred toa 
moment ago in a question from one of the members, and also referred 
to in certain columns, bit by bit and piece by piece, and which this com- 


mittee received October 17, 1957, since I took over the chairmanship of | 


the committee and by the action of the committee, these letters have 
been kept under lock and key. Now some of the Commissioners who, 
at that time, responded to the then chairman, appearing before the 
committee, requested that their replies be put in the record. Now the 
committee has not authorized these to be made public, but in view 
of the fact that there has been so much about it, and the matter lias 
not sents made public in toto, would you like to put it in the record 
or not ! 

Mr. Koykenpatu. I am willing that it be put in the record. It isall, 
the substance of it, I think is already public anyway. 

The CHarrman. Well, it just occurred to me that since it has been 
referred to in the manner it has. been, bits referred to here and there, 
= it might be to the advantage of everyone concerned to make it 

ublie. 
"i Mr. KvuyKenpatu. Very well, let’s put it in the record. I am asking 
that the whole letter be putin the record. 

The CHarrman. Without objection the whole letter will be put im 
the record. 
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in the record and this letter following and then you will have the 


entirepicture. 
Without objection, they will be included. 
(The documents referred to follow :) 


HOUvSE OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
HovuseE OFFICE BUILDING, 
Washington, D.C., October 3, 1957. 
Hon. JEROME K. KUYKENDALL, aft 
Federal Power Commission, Washington, D.C. 
DEAR CHAIRMAN KUYKENDALL: Pursuant to House Resolutions 99 and 152, 85th 
Congress, the Special Subcommittee on Legislative Oversight has been author- 
to review, study, and examine the execution of the laws by your agency. 
In furtherance of this investigation, and while not assuming or implying any 
jmproper conduct on your part, I am requesting that you prepare and submit 
on or before October 17, 1957, an itemized statement showing: s 
(1) Any and all gifts, honorariums, loans, fees, or other payments, if any, 
in money or other thing of value, given or made, directly or indirectly, to you 
or any member of your immediate family, from the time of your appointment 
to the Federal Power Commission to present, by or on behalf of any person, 
firm, corporation, association, organization, or group having any interest, direct 
or indirect, in any matters subject at any time to the jurisdiction of the Com- 


on. 

(2) Any and all benefits, if any, other than those specified in (1), received, 
directly or indirectly, by you or any member of your immediate family, from 
the time of your appointment to the Federal Power Commission to present, and 
paid for or provided by, or on behalf of, any person or group specified in (1), 
including, but not limited to, any travels, vacations, entertainment, hotel or 
other accommodations, memberships, etc. 

It would be appreciated if you would specify— 

(a) The time, nature, and amount or value of each of the items specified 
in (1) or (2), if any; 

(b) The details concerning such items; and 

(c) All persons concerned in such transactions. 

The help given by you will enable us to effectuate our goal of a complete study 
of the relations of the regulatory agencies with those whom they regulate. I 
know that we can count on your cooperation in achieving this goal. 

Very sincerely yours, 
MorGan M. MovuLper, Chairman. 


FEDERAL POWER COMMISSION, 
Washington, October 17, 1957. 

Hon. Morcan M. Movutper, 

Chairman, Special Subcommittee on Legislative Oversight of the Committee 
on Interstate and Foreign Commerce, U.S. House of Representatives, Wash- 
ington, D.C. 

Deak Mr. Moutper: This letter is written in response to your letter to me of 
October 3, 1957. 

No gifts, honorariums, loans, fees, or other payments in money or other thing 
of yalue have beer given or made to me or my immediate family during the time 
you mention by any person, firm, corporation, association, organization, or group 
you describe in your letter, except as hereinafter stated. A few gifts of small 
value, such as a book, flowers, candy, fruit, or advertising novelty have been 
received, and generally were given at Christmas time. My wife was critically 
ill and in a hospital during the first part of this year, at which time a few people 
who would be in the category you mention sent her flowers during her illness. 

Hotel accommodations were provided me at the following conventions and 
meetings at which I was a scheduled speaker. I do not know the cost of such 
sccommodations. I do know, however, that despite the cost of my hotel room 
being defrayed in these instances, that my actual expenses incident to my being 
away from Washington on official business are at least as great as the amount 
of per diem allowances in lieu of actual expenses which I have received. 
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September 1953, Independent Natural Gas Association, Houston, Tex.’ 

October 1953, Texas Mid-Continent Oil & Gas Association, Houston, Tex, 

(The above two conventions were held within a few days of each other and 
involved only one trip to Houston. ) 

October 1953, American Gas Association, St. Louis, Mo.’ 

March 1954, American Power Conference, Chicago, I11. 

June 1954, Edison Electric Institute, Atlantic City, N.J.’ 

September 1954, Independent Natural Gas Association, New Orleans, I, 
Although I was not on the program of this meeting, I flew there from Omaha 
Nebr., where I had attended a meeting of the Interstate Oil Compact Commis. 
sion so that I could inspect offshore drilling operations in the Gulf of Mexico 
that time as well as attend the meeting. (The arrangements for the trangpop. 
tation to and from the offshore drilling operations are narrated hereniafter.) 

October 1954, Association of Edison Illuminating Cos., White Sulphur Springs 
W. Va. 

April 1956, Practicing Law Institute, New York, N.Y.’ 

April 1956, Texas Independent Producers and Royalty Owners Association 
Dallas, Tex. Also visited FPC regional office at Fort Worth, Tex. 

April 1956, Independent Petroleum Association of America, Los Angeles, Calif 

April 1956, American Public Power Association, Los Angeles, Calif. 

(Attendance at two conventions listed immediately above involved one trip to 
Los Angeles. ) 

September 1956, Independent Natural Gas Association, San Antonio, Tex. 

October 1956, American Gas Association, Atlantic City, N.J. 

April 1957, Southeastern Electrie Exchange, Boca Raton, Fla. 

I have not used transportation service or facilities provided by any person 
or group you refer to, except in the course of my duties and in _ instances 
where commercial transportation was not available, or was infeasible to use, 
Those instances are as follows : 

On September 30 and October- 1, 1953, immediately following the meeting 
of the Independent Natural Gas Association in Houston, Tex., I visited natural 
gas fields and installations in Texas and eastern New Mexico. I visited com- 
pressor stations, processing plants, reinjection operations, and producing fields, 
I also visited a natural gas laboratory in Louisiana. This was the first, and in 
fact only time, I have seen such facilities. The transportation was by air and 
by bus and was provided by the. Independent Natural Gas Association. 

In October 1953, the American Gas Association reimbursed my wife for the 
expense of her plane fare from Washington to St. Louis and return. She was 
with me in St. Louis at the meeting of that association, which I addressed, 

In June 1954, I flew in.a small plane from Washington to Atlantic City, 
where I addressed the Edison Electric Institute. I returned by the same 
method. This transportation was provided by the Edison Electric Institute, or 
else by one of its members. 

In September 1954, I inspected offshore well drilling installations in the 
Gulf of Mexico. I went from New Orleans to the installations by boat and 
returned by plane. This trip lasted 1 day and was arranged and conducted 
by the Conservation Commissioner of Louisiana. 

In August. 1956, I flew from Seattle to the main stem of the Columbia River 
and inspected Coulee Dam. Pacific Northwest Pipeline Corp. provided the air 
transportation. The Bureau of Reclamation provided the surface transporta- 
tion to and from the dam. The Puget Sound Utilities Council provided the 
surface transportation to the airport in Seattle. : 

In April 1957, the Southeastern Electric Exchange provided me with limousine 
transportation service to and from the West Palm Beach airport to the conven- 
tion hotel, at which I addressed the group, 

Entertainment of the conventional type, including music, has been provided 
at several meetings and conventions I have attended and addressed. 

Neither my family nor I have recefved any vacations or memberships from 
any individuals or groups in the category described in your letter. 

Yours truly, 
(s) Jerome K. Kuykendall, 
JEROME K. KUYKENDALL, 
Chairman. 





1 My wife accompanied me on these trips. 
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The CuatrMAN, You have been asked rather fully about the ex 
arte contact in a particular case. 

You have also told this subcommittee about what appears to be an ex 
arte contact, although I believe you indicated you thought it perfectly 
roper of the president of the Colorado Interstate Co. 

Mr. KuykENDALL. Yes, now I think that is a good illustration of 
the type of contact that cal Come up. . : 

If { am wrong about it, if that contact was improper and if my 
action in entertaining it was wrong, I am willing to be told. But as I 
testified, there was no discussion of the merits of the case, he rep- 
resented it was an emergency situation where he was suggesting that 
we have early argument on the examiner’s decision. It is a matter of 

tting procedural action, which I thought was proper. 

The CuHarrMAN. Well, of course, it does help to make this record, 
as to whether or not, when there is an important and far-reaching de- 
cision in abeyance, that such ex parte contact in such manner should’ 
be made, and you did go ahead and tell about the other contacts which 
you recall. And I am not going to ask you about others, and I 
assume over the period of years you have been there, that there are a 

ood many of these things that have been borderline cases. 

It isa Fact that under established procedure that your duties and 
responsibilities require you to become informed about such matters. 

Mr. KvyKENpDALL. Oh, yes; we are not just judicial officers who 
can remain completely cloistered. 

The CoarrMan. Is it a fact that in your administrative duties you 
necessarily have frequent ex parte contacts ? 

Mr. Kuykenpatu. That is true. 

The CHarrMAN. In carrying out your responsibility ? 

Mr. KuyKENDALL. Quite frequently and so does our staff, all the 
time, continually. 

The CuatrMAN. The only way that you can become familiar with 
the problems of the industry that you have got to administer, apart 
from the judicial—the adjudicatory phase of it would be association 
with industry. 

Mr. KvyKenDALL. Yes, and reading, 

The Cuairman. Now, Mr. Rogers asked you something about it, 
and it has raised a serious question which comes to me from time to 
time. This type of ex parte contact such as with the gentleman from 
the west coast, Pacific, what is the name of that, Pacific Electric 

Mr. Kuykenpauu. Pacific Gas Transmission Co. 

The CuHarrman. Pacific Gas Transmission Co., and such as the 
other one you talked about, the American Louisiana Co., the one about 
the Midwestern, they were all interested of course in the proposition 
that was being-considered for decision before your Commission. 

Why didn’t you tell Mr. Corcoran, Mr. Chairman, that such in- 
quiries were improper, as you did the gentleman from the west coast ? 

Mr. Kuykenpatu. Because the conversation in my office, and I have 
explained this on the record, I didn’t know, and I am still not sure 
whether that dealt with any—with a pending matter we had before 
us for decision. And the telephone call was all over before I could 
respond. 

It was very brief. 
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The Cuarrman. Yes, that would be true as to the telephone call, by 
when he made his visit to the office—you do not know whether it wag | 
before or after the telephone call ? 

Mr. KuykEenpbau. No, I don’t. 

The Cuairman. He did discuss it with you in your office? 

Mr. Kuykenpauu. He discussed that which I have narrated to the 
best of my recollection. 

The Cuatrrman. And that was about the need for the 7 percent? 

Mr. Kuykenpauu. No, that was the phone call. 

The Cuarrman. That was the phone call. He didn’t mention th 
7 percent when he visited your office ? 

Mr. KuyKenpatu. No. 

The Cuamman. Did he mention the rate at all ? 

Mr. Kuyxenpau. No, I am sure he did not. I have no recollection 
of that. It was all about the fact that Tennessee did not intend ty 
hold permanently all the stock of Midwestern and did not intend to 
sell the southern part of the system all of its gas but intended to | 
become a minority stockholder and supply a minority part of the gas, | 

The Cuarrman. Did he not discuss with you the importance of 
getting a decision in the matter because of the option of the Canadian | 
gas running out ? 

Mr. KuyKenpatu. No; that he may have discussed. I won't say he 
didn’t. But it wasn’t necessary; we all knew of the importance and 
we were all working on the case to get it out in time. I suppose he may 
have mentioned that but I don’t know whether he did because I can't 
recall it. 

The Cuarmman. At the time he talked with you had you already 
issued the green sheet ? 

Mr. Kuykenpatu. Well, he had not issued it. It was already in 
existence. 

The Cuatrman. It was in existence ? 

Mr. KuyKenpatu. Yes,I am sure it was. The blue sheet we call it. 

The blue draft we call it. 

The CHamman. The blue draft. I just—the blue sheet was in 
existence. How many copies of it? 

Mr. KuyKenpau. Well, I don’t remember now, but I had that all | 
checked, and we traced every copy, and who it went to, and either 
the executive director or I talked with everybody that we could con- 
ceive of who would have had knowledge of. it and we were not able 
to run the thing down. I never found anybody that I felt I could 
accuse. 

The Cuarrman. Did you find out whether or not anyone of them 
had gotten out into somebody else’s hands not authorized to have it! 

Mr. Kuykenpau. No, and I doubt very much if any blue sheet 
got out but certainly the general contents of it leaked, sir. 

The CuHartrman. Since these ex parte contacts that you have de- 
scribed have been made, and I can understand possibly some others 
that would be attempted and it would be difficult, I imagine, for you 
to remember them. 

Mr. KuyKenpatu. That is true. 

The Cuarrman. May I inquire whether or not you have had in 
any such case, after it had reached the stage from the examiner under 
consideration, a practice that you have ex parte discussions with staf 
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members who participated in the preparation of the case and the 
presentation of it? { 

-Mr. KuyKenpatt. I discussed that, I think, last June before the 
committee in a panel discussion. 

The CHAIRMAN. Yes. 

Mr. KuyKeNpDALL. We do call in staff, and we have to. Now we 

nerally call in our top staff at that time, not the people who neces- 
sarily, the lawyer who worked in the case, and argued it and whatnot, 
but his superior, and we get—we have to get our rate experts in and 
sometimes we have to get our financial experts in. 

There is no doubt about it, we do that and we have to do it, due to 
the technical nature of our work. 

The Cuatrrman. Are those people who participated in the prepara- 
tion and presentation of the case ? 

Mr. KuyKenDALL. Ordinarily they are not. They are supervisory 

ple but who probably knew about it and had some supervisory 
control over those who did actively participate. 

The CuarrMan. One of the most serious complaints that I have 
had which comes to us from time to time is the complaint that those 
who have applications before the Commission, and it is a vrey serious 
problem to be decided, that under ethical procedure, and rightly so, 
they are not permitted to talk to the Commission, yet staff members 
who have investigated and even prosecuted the case are available 
and have such ex parte contacts with the Commission about it. 

I just wonder how serious that procedure is. 

r. KUYKENDALL. Well, it is a problem, and I don’t think it can 
ever be solved the way that lawyers who practice before these agencies 
would like to have it solved and that is have all those contacts for- 
bidden, because we have to use the staff experts to do our work. 

Now what we do is not to listen to argument and the staff is trained 
well now so they don’t argue to the Commission further. But they 
give us the information or make the computations and so forth that 
we want from them. 

I might point out that that practice is not in violation of the Ad- 
ministrative Procedure Act. 

The Cramman. Yes, but I think it is one of the serious problems 
that should be considered in connection with any corrective proce- 
dures that should be made, and I know with the 52 amendments to 
the Federal Communications Act that particular problem was under- 
taken. 

I participated in that, and I think the committee went overboard, 
and a little too far in prohibiting the members of the Commission 
from actually talking or discussing matters with staff members. 

But I do think there is something in this question that if one side is 
going to be able to work up a case, develop the matter, live with it 
as they do, prosecute it all the way through and make their recom- 
mendations to. which they are bound by their own study and honest 
opinions about it, I just can’t see why the Commission should be 
permitted to then discuss the case further, ex parte wise, on that side 
than it would be then on the other side. 

_ [have no panacea for it at all. I dont’? know what the answer to 
itis. It does become a serious problem. 
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Mr. Kuyxenpaun. From reading some of the record of hearj 
before this committee, I recall that apparently the CAB has tried to 
overcome that by having what I think they call a review staff, some 
such term, which apparently follows along the work of the regular 
staff, keeps abreast of that and maybe makes some other studies of 
their own on various matters and then they. work directly under the 
CAB members and advise with them, 

Now that. is one solution, but it is a little expensive. 

It requires an awful lot of duplication of work. 

The Cyarrman. Isn't that»the procedure of the ICC, that they 
have a review staff / | 

Mr. Lisuman. They have three intermediate review staffs. 

The @HatrMan. The ICC has. quite an elaborate procedure in g 
matter of this kind, too, and there has been some criticism of that, 
as. to the practicahty of it. AY, ; 

But I think it becomes a very important part of this hearing and 
the consideration of the committee, It is getting late. Before we 
adjourn for this evening, Mr. Devine, did you have some questions} 

Mr. Devine.' No, I will yield my time to Mr. Springer who has one 
question. 

The Cuarmman. Very well. 

Mr. Springer. Mr. Chairman, when was your order entered—the 
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order for the merger of E] Paso Natural Gas Co. with Pacific North. | 


west ? 


Mr. Kuykenpati. The latter part of, December, I believe, maybe | 


December 23. 

Mr. Sprincer. Of what year ? 

Mr. KuyKenpat. ‘Of last year, 1959. 

Mr. Serineer. Iam coming back to the legal fee proposition. again, 
Mr. Chairman. . I know that for the year 1959 there have been allowed 
fees by the Commission against the company. of $827,000 for the 1 year, 
Was this the major portion of the year in which the work was done 
on this merger ? 

Mr, KuyKENDALL. I could not tell you, Mr. Springer. Those fees 
have not been allowed. Apparently they have been paid by the com- 
pany, but we have not. passed on them either in a rate case or in an 
original cost study, and no doubt we will. 

Mr. Sprincer._ These are in essence pending at the present time? 

Mr. KuyKenpauu. Well, they are paid. The attorneys have re 
ceived that money but the Commission has not passed on whether it 
would disallow any part of them or all of them for ratemaking pur- 
poses or for.capitalization in the plant accounts. 

Mr. Serineer. In other words, no decision has been made on those 
fees as yet,; is that correct.? 

Mr. KuyKenpauu. That is true. 

Mr. Sprincer. Now in the ordinary course of business when would 
you determine whether or not those fees are proper ? 

Mr. Kuykenpauu. It is hard to say because of the terrific work- 
load we haye, and the pressing matters that are before the oCmmission. 

As I say, we should have a lot, more people on this original cost 
work than we have, and we have tried every year to get more money 
for it. I would be afraid to tell you when we would get: into it. 
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Mr. Sprincer. Mr. Chairman, have you passed on any fees since 
about 1954 or 1955 in the E] Paso Natural Gas Co. case? 

Mr. KuyKenpDALL. We have had rate cases with them so we must 
have passecl on fees that were in the test period. 

Mr. Sprincer. Would you consult Mr, Smith to determine whether 
ihat is. a correct answer, or do you know that to be a fact. 

Mr. KuyKENDALL. Mr. Smith thinks the last rate case that we 
passed on had a test period of 1954, or 1955 so-apparently we. have 
jot passed. on anything since that time. 

. SPRINGER. I notice in adding these together that the legal fees 
for that period totaled $1,580,000, with other fees of rate consultation 
yd so forth of $375,000, making a total of about $1,955,000 on this 
mecompany situation. 

When do you expect to make a.determination in this matter? 

Mr. KuyKENDALL. Let me explaim again, I cannot tel] you precisely 
that. But Jet me see if I can clear this. up, for, you, You say last 
yar apparently there was a very large expenditure in that field of 


6900-some thousand. 

Mr. SprincErR. Well, the total] is $992,000 in, 1959 for legal and other 
xpenditures associated with it, which would include rate consultation 
pnncipally. ‘That is almost a million dollars last year. 

Mr. KuxKenpauu. Now I presume, and let’s assume that is abnormal- 
ly large for that company, unless the company has a rate case where 
the year 1959 or part of it 1s in the test period, and unless some of those 


| fees are for certificate work where they might be capitalized, that 


expense is simply borne by the stockholders of the company and not 


| by the customers, because the rates that. we have fixed do not include 


such expenditures, such large expenditures, I am sure. 

Mr. Sprinarr. As I understand it you are still in the testing pe- 
riod; isthat correct.? 

Mr. KuyKENDALL. I am not sure I understand what you mean. 

Mr. Sprincer, As I understand, you allow these expenses over what 
youcall a test period ; is that correct ? 

Mr. KuyKENDALL. Yes. 

Mr. Sprincer. What I am trying to find out is this $1,955,000 from 
1954, 1955, 1956, and 1959; it has not as yet been allowed, but you 
weconsidering it in the test period ? 

Mr. KuyKenpatu. Yes, they will be considered in any test period 
ofany rate case thev have before us or may have before us. 

Mr. Sprincer. That is all, Mr. Chairman. Thank you. 

The CuHamrMan. I had one other question I wanted to ask. You 
nised the question of the problem that you had before the Commis- 
son—other Commissioners have raised the same question—and that 
is the question of appropriations. Do you feel, Mr. Kuykendall, 
that if you had sufficient appropriations for your agency, that your 
epemission could do the job and catch up with the backlog before 
Itt 

Mr. Kuykenpatu. Well, unfortunately, I feel that even if we got 
ill the money that we could properly expend that. we still could not 
atch up in the very near future for the simple reason that we can- 
not obtain quickly enough qualified personnel, that is accountants, en- 
gineers, utility experts, rate experts, and so forth. 
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That would help us an awful lot. We don’t think we have enoug), 
money, but money alone is not the problem. It is the problem of g). 
taining competent people to do the work. 

The Cuairman. But you do feel if you had the money you cou 
get additional competent personnel that would assist you. 

Mr. Kuyxkenpatu. Yes, we made a full presentation to the Houg 
Appropriations Subcommittee, and of course our presentation ther 
had been trimmed by the Bureau of the Budget. I think we certainly 
should get all that we asked for there, but apparently we may not, 

The _efehayen It is my intention to later on when we can get to jt 
during the adjournment of the Congress to have the staff make a thor. 
ough review and study of that problem with each one of you as to th 
appropriation that you need, what you could justify as needed to help 
out in this problem and I am going to pursue it even to the point of 
going, if necessary, to the Bureau of the Budget, and to the A ppropria. 
tions Committee to.try to see if we can’t do it for a couple of years ty 
see if we cannot get some of this work out. 

It is going to be a No. 1 project. 

Mr. KuyKkenpatt. I appreciate that very much. 

The Cuarrman. It is going to be the No. 1 project so far as I am 
concerned during the rest: of this year ‘in an effort to see if next year 
we can eliminate the contingency that you are lacking in funds to do 
your job adequately. 

Mr. KuyKkenpatu. Our work has virtually lost all proportions and 
T doubt if there is another agency among the big six commissions thats 
in such a deplorable condition as we are in due to the volume of work, 

The CuHarrman. Well, I can sympathize with your feeling about 
that, Mr. Kuykendall, but we get the same story from the other agen- 
cies, and I am going to do the same thing for them. I am going to 
see if we can’t try this for a couple of years and see how scl it will 


help. 

t regret that we were not able to conclude with you this afternoon. 
It has been my hope that we could have. The members tell me they 
have additional questions so we will adjourn until the morning at 10 
o’clock. 

Mr. Kuyxenpatt. At 10 0’clock. 

(Whereupon, at 5:30. p.m., the hearing was recessed, to reconvene 
at 10 a.m., Wednesday, May 11, 1960.) 
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EX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


WEDNESDAY, MAY 11, 1960 


House or REPRESENTATIVES, 
SpeciaL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForeIGN CoMMERCE, 
Washington, D.C. 


The special subcommittee met, pursuant to recess, at 10 a.m., in the 
eaucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the special subcommittee) presiding. 

Present : Re resentatives Harris, ian Rogers of Texas, Flynt, 
Moss, Bennett, Springer, Derounian, and Devine. 

Also present: Representative Dingell; Robert W. Lishman, chief 
counsel; Beverly M Coleman, pains attorney; Julius Eanet, at- 
torney; William Brewer, attorney; Herman C. Beasley, clerk; and 
Jack Marshall Stark, minority counsel. 

The Cuatrman. The subcommittee will come to order. 

When the subcommittee adjourned yesterday afternoon, each mem- 
ber had his turn, under the eeertt understanding of 15 minutes 
allotted each one, during the first opportunity for questioning. 

Mr. Kuykendall has returned this morning to respond to any fur- 
ther questions which might be propounded. 

Mr. Lishman, I believe at the outset, however, you have a few ques- 
tions on a matter you wanted to include in the record; is that right ? 

Mr. Lisuman. Yes, sir. 

The CHarrMAN. You may proceed then for that purpose. 


TESTIMONY OF HON. JEROME K. KUYKENDALL, CHAIRMAN, 
FEDERAL POWER COMMISSION; ACCOMPANIED BY WILLARD 
GATCHELL, GENERAL COUNSEL, AND KENNETH L. SMITH 


Mr. Kuyxenpatyt. Mr. Chairman, if you will excuse me, I have 
some information which you requested me to supply to the committee 
yesterday. Ican give it to you at any time now. 

The CHarrman. Very well, you may proceed since it was requested 
yesterday. Submit it and get it out of the way. 

_ Mr. Kuyxenpat. It pertains to the question concerning what sums, 
if any, certain pipeline companies had refunded within the last 3 
years, 
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I have the figures for four of the companies. First is Panhandle 
Eastern Pipe Line Co., docket No. G-1116, by virtue of order issued 
February 5, 1957, that company refunded a total of $40,014,033. 

Next is Tennessee Gas Transmission Co., docket No. G—5259. An 
order was issued by the Commission on October 17, 1957, and the re. 
fund in that case was $3,145,651. These figures include principal 
and interest. 

Third. Natural Gas Pipe Line Co. of America, in dockets Nos, G- 
3123 and G-12157, by virtue of order issued June 20, 1958, refunded g 
total of principual and interest. of $22,446,289. 

Fourth. United Gas Pipe Line Co. in docket No. G-1142. The 
order was issued—orders were issued on September 11 and October 3, 
1958, and the principal and interest involved there, which was refunded 
was $584,453. I understand from our staff that before the day is over 
they will have another figure involving the E] Paso Natural Gas Co, 
which I will supply. 

The Cuarrman. Very well. You may proceed with your questions, 
Mr. Lishman. 

Mr. Lisoman. We may need Mr. Kenneth Smith, but I will leave 
that to Chairman Kuykendall. 

Mr. KuyKkenpa.u. Let’s ask him to come up here. TI think there 
will be room for three of us here. 

Mr. Lisuman. Mr. Kuykendall, I am going to hand you a docv- 
ment, three mimeographed pages, entitled “Charges for outside pro- 
fessional service, legal, public relations” and so on, compiled from 
annual reports to the Federal Power Commission filed by the natural 
gas pipe line companies as required by section 10(a) of the Natural 
Gas Act. This first document of three sheets covers E] Paso Natural 
Gas Co. for the years 1954, 1955, 1956, and 1959. It does not cover the 
year 1957. And I will ask you if you can ascertain whether this cor- 
rectly reflects what that purports to show. 

Mr. Kuyxenpatu. Yes, Mr. Smith informs me that these data were 
extracted from our files of the annual reports of these companies. 

Mr. Lisuman. These data do not show the costs, let us say, of house 
counselor expenses which would usually be included in what are known 
as the general administrative expense account. 

Mr. Kuyxenpati. Mr. Smith tells me these expenses are included 
in general administrative expense. 

r. Lisuman. These expenses are shown here as included in gen- 
eral administrative expenses. 

Mr. KvyKeEeNbALL. Yeés, sir. 
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Mr. LisomaAN. But in addition to these, expenses which are shown 
in general administrative expenses, is it correct that there are other ex- 

nses for legal services which are not shown on this document ? 

Mr. Smiru. I am sure that that is true, at least in the case of some 
of the companies. 

Mr. LisoMan. Don’t some of the companies have their own house 
counsel ? 

Mr. Smiru. Yes, sir. 

Mr. Lisuman. Who are different from the lawyers appearing on 
this sheet ? 

Mr. Smiru. Yes, sir. 

Mr. Lisuman. Does the Commission ascertain how much is paid 
to the house counsel in salary or special fees? 

Mr. Smiru. Ascertained in what connection, Mr. Lishman ? 

Mr. Lisoman. We are attempting to ascertain what is included in 
the rate base in the procedure followed by the Commission, in deter- 
mining what should be included in the base. 

Mr. Smiru. Whatever is included in the operating expenses, unless 
disallowed, would ordinarily be included in the cost of service. 

Mr. Lisuman. Mr. Chairman, I would like to have this document 
in the record at this point. 

Mr. KuyKENDALL. Yes, that is agreeable. 

Mr. Lisuman. It has been identified as reflecting what is reported 
to the Federal Power Commission. 

The CuarrmMan. Could I see it? 

In other words, Mr. Lishman, this is information taken from the 
public files of the Federal Power Commission with reference to charges 
for outside professional services and so forth. 

Mr. LisuMAN. Yes, sir. 

The Cuarrman. Very well, let it be received. 

Mr. Lisuman. Now, Mr. Kuykendall or Mr. Smith, do these out- 
side legal fees and other charges get into the consumer’s rate bills? 

Mr. Kuykenpaui. Mr. Lishman, I have asked Mr. Gatchell, our 
Genera] Counsel, to sit here with us this morning and I wonder if he 
could be sworn as I believe he could probably answer your question 
better than could Mr. Smith. Is that agreeable ? 

Mr. Lisuman. If the Chairman so rules, why that is agreeable. 

The Cuarrman. If you are going to ask Mr. Gatchell any questions 
and expect him to respond, I think he should be sworn in. 

Mr. Kuykenpaut. Yes. 

The Cuatrman. And testify under the same conditions as every- 
one else. 

(The documents referred to follows :) 
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Charges for outside professional services (legal public relations, etc.) compileg 
from annual reports to the Federal Power Commission filed by natural gas 
pipeline companies as required by sec. 10(a) of the Natural Gas Act 


EL PASO NATURAL GAS CO. 


EX PARTE COMMUNICATIONS 






















1954 

eee 
Type of service | Recipient Amount 

ech chencnestemmbcau ae acuwestutee teenie Jones, Hardie, Grambling & Howell_.| 1 $87, 628,13 
es heat Aeidadbentees cb ccsiete ddencuhan ON WE RE an coin Geen wade suse 2 11, 186,04 
Rate advice consultation... .-...........-........- H. Zinder & Associates, Inc_...-.---.- 2 46, 654, 39 
ssh tinehschaniiynntdcksignchsetent> ak deiaconap <eubsdeanseecseniancébeeean 145, 468. 
Ls 
RR SS iis iwequescscese weiesecsnnnses [eanwsesnnganncnncesncnnennpececenennnnn- 98, 814.17 
ptm LO or se Soe cite 2 asl debi Sep ono dedebhceaal 46, 654, 39 

1955 
eleifend etoethilepgendneniae M 
Dei a i cl a 2 Boyle, Bilby, Thompson & Shoenhair.| 1 $24, 535, 
BR a co's re Hardie, Grambling, Sims & Feuille..-| 1 102, 993. 
Beth ks Blawobtewdewdtdoledunuddinnaswoctetee Hogan @ Harts0m.....-..3.../.-.25.0 219, 493. 99 
i ee ee eh annals eee Liddell, Austin, Dawson & Huggins. - 2 59, 372, 9 
ane Mudge, Stern, Baldwin & Todd. _.__- 2 53, 102.7 
Wis. ete Sete Uh yeh tec koh db de cbiion Beal, Potter & Anderson.....-...--.-- 2 20, 081. 01 
anhiatehe te Tet ed naclaRennedsaksateckwe Sharrette, Paley & Carter._......----- 2 16, 926. 62 
Bcd hb sebatiaddcdibdvautbidnsamnht decaud SUIOIGs W MMM cl eli sl 2 13, 437.89 
Rate advice consultation. ............-..---------- H. Zinder & Associates, Inc_........-. 2 83,843. &3 
 ickatainsiteticnddinanaccacespasnheson=[sneseckbanesensuseehbereeet <euiuee 393, 647, 13 
TE oo iionnsicntnhnsnntiginganinet dss tipk Rela Diddle ate tnlic cade nidtscd dake 309, 303. 39 
hed ete eas cae ae i acai os bbaetinennde ube cabinien abel 83, 843. 83 

1956 
Dees Cater Me GON) 6 oan oa pene ndees$-oodsee7 Boyle, Bilby, Thompson & Shoenhair.| 1 $24, 929.7 
en ANON 3 22228 oly ccde esse bececeboste Cahill, Gordon, Reindel & Ohl_-..---. 2 41, 677.48 
NG leds ct 5. oa iptelauyd aang dicge <b peedeha dees Hardie, Grambling, Sims & Feuille-.-| 1 109,091.19 
SU ix nccdancadecnubplecaienacncehiess~ngsscke Liddell, Austin, Dawson & Huggins - - 2 54, O64. 4 
DN hi ee uh a tekingnag pt, KA Dam Moody 5 sinc i455 sc 645 cs 2 10, 793.08 
A co Woct Shana batUwaescusucbéasteontieutld Mudge, Stern, Baldwin & Todd (fee) - 75, 864, 70 
ON i ee cide aadaraie aman caae ok Shearman, Sterling & Wright-------.-- 2 13, 200.00 

EP icteedbaiobeeniueksncecune amaheeerriiinte ae Snell & Wilmer--...--- Wuingaeesatan 


ee ER eet pee a H. Zinder & Associates, Bab tte: 




















1959 

Brobeck, Phleger & Harrison.__...-..} 5 $69, 157.57 

Hardie, Grambling, Sims & Galatzan.| 4 123, 779.4 

Hi & Knowlton, Ine... ..............- 3 129, 355.01 

Mogan @& Hartson... 1. .2¢.n io 4 114, 211.00 

Liddell, Austin, Dawson & Huggins. - 4 58, 211.4 

Mudge, Stern, Baldwin & Todd. ..__- § 82, 860.79 

2 ee a 3 60, 624.8 

Sullivan & Cromwell. __.........-...-- 3 318, 376. 4 

H. Zinder & Associates, Inc.--..----.-- 4 35, 538. 16 

ied etd ethno heh A Aneesh ened ab ekesbwdcladnnndgcnnalekab alate ees 992, 115.38 

cca unica deans hie niles a tb nice asia tae paice asian thnks peace baad aeaeenane waebicee 827, 222.21 

ic sied ai deaiate tc eidbiandiacdetdaeenaieagiin aetna ahaa nnwe anieinnnacnaanaeeadmiiel 164, 893.17 

a a i i re eee 1, 955, 205. 71 

a a i a a a ar tea 1, 580, 108. 57 
he a Seine ell a a eee ee eae 375, 097.14 | 








1 Retainer and fee. 
2 Fee. 

3 Fees and expenses. 

4 Retainer, fees, and expenses. 
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The CuairMAN. Do you solemnly swear the testimony you give to 


- thesubcommittee to be the truth, the whole truth, and nothing but the 


~ truth, so help you God ? 
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| understand Mr. Lishman’s question 


Mr. GATCHELL. I do. 

The CuairMAN. I think you had better state your name for the 
record. n teat 

Mr. GarcuHetL. Mr. Chairman, my name is W illard Gatchell. I 
am General Counsel of the Federal Power Commission. And as I 





The CuarrMAN. And former employee of the Committee on Inter- 
state and Foreign Commerce ? 

Mr. GarcHe.u. Yes, sir. Mr. Chairman, it was a privilege to serve 
on the committee prior to my going with the Federal Power Commis- 
sion in 1931. 

The CHatrrMAN. How long have you been General Counsel for the 


| Federal Power Commission ? 


Mr. Garcuet.. For the past 7 years. 

The CHarrMAN. Very well. What is the question now, Mr. Lish- 
man ¢ 

Mr. LisuMAN. Would you repeat the question, please, Mr. Reporter ? 

(The reporter read from his notes as requested. ) 

Mr. GarcuHeLu. The answer to your question, Mr. Lishman, would 


call for an explanation of the legal process through which the Com- 


mission must go in fixing the rates of these companies, and I will 
take the El Paso Co. as an illustration. 

In determining the rate base, the Commission takes the actually 
legitimate expenditures which are made for their physical plant and 

roperty. 

: ow, in constructing a large pipeline system such as this, certainly 
fees are necessarily incurred for the purpose of acquiring a right-of- 
way, and franchises and certificates from the Federal Power Com- 
mission and other things of that kind. 

To the extent that those fees are legitimately a part of the cost of 
constructing that physical property and acquiring their necessary 
franchises, those fees go into the rate base. 

In fixing a rate, however, the Commission not only uses the rate base 
but allows the company those operating expenses which are proper 
ind‘can ‘be shown to have been actually incurred, and that is where 
we peisito this problem of the fees that are paid currently to outside 
counsel. 

When a rate increase application is filed by such a company as El 


_ Paso, which you have in this first list that you just introduced, the 


Commission first examines to see—the Commission staff examines 
first to see if there are any unusual expenses that have occurred. We 
donot have——— 
Mr. Lisuman. What standard do you use to determine whether the 
expense is unusual ? 
r. GATCHELL. I was just about to explain that is an essential part 
ofthis whole process. 
The Commission—the staff endeavors to compare their expenses, the 
company’s expenses over a period of years in the same category. 
. Lisoman. May I interrupt again, Mr. Gatchell? 
What do you do with the first year you start with? How do you 
determine the first year, what is normal and what is not normal? 
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Mr. Gatcuety. Well, picking up a new company you, of course, dy 
not have anything to normalize. You start in with what they hay 
expended. The El Paso Co., however, has been in operation as a Pipe. 
line for a good many years and was in operation before their rate 
were finally determined. 

If—I will first deal with a company like El Paso, and then T wij 
pick up a new company so that you may have the two placed in juxta. 
position to see just what we do and why. 

As the Commission picks up one of these companies like El Pago 
that has been in operation for a number of years and can look back 
to see that their legal expenses, for example, have run along at a fairly 
steady figure, we assume that the management has only made thog 
expenditures which, in their judgment, are proper and reasonable, 
and we do not attempt to go into whether or not the fees paid to any 
individual company or individual house group of attorneys are withiy 
what the Commission’s staff might decide was a reasonable range, 
but we take the judgment of the management in that respect. . 

If, however, there appears to be for one particular year a larger 


expenditure than for others, we then try to receive information op 


why that occurred, what was the basis for it. 

When the Commission goes to fix the rates in the El Paso Co., it 
does so-in connecttion with either its own investigation under section 
5(a) tosee whether the rates are just and reasonable, or in connection 
with a rate-increase application. 

In most of the pipeline company cases, the investigations have been 
under section 4(e) where the Commission is looking to see whether 4 


rate increase application is just and reasonable, and therefore we have | 


not had very many section 5 proceedings on these large major pipe- 
lines because they have been in operation for so many years. 

In making our study of the particular rate increase application 
that comes along, we first determine whether or not there is a test 
period to which the particular increase can be applied. That. test 
period may be a calendar year or it may be a little longer period, but 
we attempt to find out what would look like normal expenditures for 
the El Paso Co., or a similar company, normal expenditures for that 
test period. 

Now, if in that test period there are'fees that have been paid to out- 
side house counsel, as well as for other things that would be normal 
operating expenses, and the staff sees nothing irregular, nothing u- 
usual about it, they are accepted. 

As I said before, we do not have nearly large enough staff to engage 
in a complete detailed ‘analysis, and, therefore, we only pick out those 
things whith seem to the staff to be irregular. 

There are many accounting adjustments which are made at the 
request of the staff without even going to the Commission where we 
require companies to write things down. Others go to the Commis 
sion. 


When you come to a new a and are endeavoring to fix the | 
J, 


rates for the first time as the Commission has done in many cases, 


they have issued a certificate and said that before operation is started, 
the company shall come in and present a new rate schedule so that the 
Commission can see whether the first rates that start off look to be 
within the realm of reason, ‘and: in a case like that there would be no 
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actual expenditures for outside legal counsel such as you have in this 
El Paso case, and we would just take the expenditures that they an- 
ticipate and to the staff look like they are expenditures in line with 
gimilar activity that have been carried on by regulated companies in 
the past. 

I have tried to give you a correct explanation as near as I can. 

Mr. Lisuman. Mr. Gatchell, am I correct in understanding that 
insofar as the amount. of fees is concerned, you assume that the 
judgment of the management on that is reasonable and generally 
accepted as a fee figure? 

Mr. GATCHELL. Yes, sir; and we don’t look to see where one of the 
figures to an outside firm here is five times as ‘high as another outside 
firm. 

We do endeavor to see that they actually performed work and 
where, if they report a payment of a fee for work'before the Federal 
Power Commission we want to know that they were entered as the 
attorney of record for that company. And we also endeavor to see 
that the work that is performed is reasonably related to what we are 
dealing with. 

Mr. LisumMan. Reasonably related to what you are dealing with? 

Mr. GatcHeELi. Yes, sir. 

For example, if they say the fee was paid in connection with a 
financing issue, we want to know that the legal services were actually 
performed in connection with financing or a rate case or certificate 
case. 

Mr. LishmMan. How about an antitrust suit ? 

Mr. Gatcueti. An antitrust suit—I don’t recall and Mr. Smith 
would know more about the details of this than I. I do not recall 
having 

Mr. Lisuoman. I will ask you to turn to page 3 of the El Paso 
Natural Gas Co. and call your attention to the second last item, 
“Legal, Sullivan & Cromwell,” for the year 1959, $318,376.54. 

Now, was that paid to Sullivan & Cromwell for something rea- 
sonably connected with ratemaking? 

Mr. Garcueti. That comes into a period where we still have not 
made an examination. That happens to have occurred in 1959. We 
have not looked at 1959. 

Mr. Lisuman. Well, have you ever looked into these fees to deter- 
mine whether or not any of them have been paid, let us say, for 
defending an indictment against an antitrust suit brought by the 
Government ? 

Mr. Garcuet. I don’t recall a single instance, Mr. Lishman, where 
we have done that, but we are now looking into one in one company 
with that very question raised by the staff. We are looking into it 
at this time. We have not, however, presented anything to the 
Commission on it. 

Mr. Lisuman. Well, how about the—— 

Mr. GaTcHELL. It would be my recommendation to the staff, how- 
ever, that they pick any item like that up and raise a question on 
itso that we can pass on it. 

Mr. LisuMan. Well, that raises the question of the indictment 
brought by the Government against American Natural Gas, Northern 
Natural Gas, People’s Gas Light and Coke Co., the indictment of 
April 30, 1958, we discussed yesterday. 
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Is it eorrect that any part of this Sullivan and Cromwell fee js 
attributable to their activities in connection with that case / 

Mr. Gatrcuety. It may well be. I do not know. But if it is, my 
recommendation to the staff would be that they most certainly should 
raise a question so that the Commission can pass on it. 

I think anything of that unusual nature which occurs is easily 
located, that is, it can be readily identified. 

Mr. Lisuman. I will hand you another sheet of three pages similar 
to the last only this relates to Northern Natural Gas Co. First, J 
will ask you to state whether or not it correctly reflects the figures 
shown as taken from reports filed with the Commission. 

Mr. Gatcne i. Mr. Lishman, I assume, unless we are able to find 
some error I assume these are right. We raised no point about it, 
I think they certainly are what they purport to be but 

Mr. Lisuman. I would like to have that in the record now the 
same as the previous one. 

The Cuarrman. Are you asking that the information taken from 
the files of the Federal Power Commission with reference to char 
for outside professional services and so forth, Northern Natural Gas 
Co., be included in the record ? 

Mr. LisHMAN. Yes, sir. 

The Cuatrman. You identify this as being information from. your 
record, Mr. Chairman ? 

Mr. Gatcneitt. Mr. Chairman, we don’t raise any point. I think 
it is exactly what it purports to be. We still have not completed our 
check of it but I think it should be admitted and received as exactly 
what it purports to be. . 

The Cuatrman. Very well; let it be received. 

Mr. LisumMan. Will you turn to page 3 of this document which 
has just been received, and for the year 1958 is it correct that Sullivan 
& Cromwell got a fee of $202,500 ? 

(The document referred to follows :) 
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Charges for outside professional services (legal, public relations, etc.) compiled 
from annual reports to the Federal Power Commission filed by natural gas 
pipeline companies as required by sec. 10(a) of the Natural Gas Act 


NORTHERN NATURAL GAS CO. 





1954 
Type of service Recipient Amount 

Advertising clipping service. .................----- NET Ot DODIIB. ..< cnnncccodacadadccas $11, 318.70 
Nature of services not specified in connection with | Foster & Associates. .................. 28, 743. 30 

FPC docket Nos. G-1382, G-1533, G-1881, 

G-2217, and G-2505. 
etal each cecmenns titans tbentenensle Gallagher, Osherman, Connor & 44, 100.00 
Boland. 

cit an Senelilihd bh heihstie odd eobh Cha beheo <dapiens I IO eh ie AE i soukaiins 22, 831. 25 
Consulting éhgineering ............................ H. Zinder & Associates................ 23, 265.00 
RNG ciinsctictbisneisiinssResests sii eticiacsiiasalietienaskiieiiesceeat Meee pail thin nies Ma tiie atpnecazell 130, 258, 25 
DO). colt nichegscumhenkyenneerertemumeleanped amet a a a a a all 66, 981. 25 
nc mpteetniale anmes one Hetminpcdaisbore sateen, SAA, ‘lili hate i A i Matas oe BoP sgn 63, 327.00 
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31. 25 
65.00 


158. 25 
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charges for outside professional services (legal, public relations, etc.) compiled 
rom annual reports to the Federal Power Commission filed by natural gas 
pipeline companies as required by sec. 10(a) of the Natural Gas Act—Continued 


1955 




















Type of service Recipient Amount 
rtising and clipping service...............-..- DOOR & Fe oes dn vnccewthvezess $10, 162. 50 
a teh cehsebeaDtdddand sep oshddjudsew Gallagher, Connor & Boland-_-.--.-..-- 21, 310. 06 
eering, in — ge oe ae a. ae eee 32, 275. 01 
ka properties. 
ih at Pile Ee on 37, 287. 50 
Consulting engineering -.-.........-.-------------- H. Zinder & Associates._._.......----- 50, 982. 00 
sds ne ane neh ohn ieagdnedacnend ea Renneke Kbbnns séanen en ateaiehinkgits 152, 017. 07 
Sree aecndeebetikeantngdes Dbuasbanenmedele leit eeee 58, 597. 56 
SLE ct casbulidrign Sinaloa ih cuiieneigeitidiaedi Stacia Eanes pdecaianda aaa Dhamma 93, 419. 51 
1956 
Merchandising and sales promotion advertising; | Bozell & Jacobs, Inc_........-.--.----- $33, 047. 53 
clipping service. 
RAs a hdhaks Gagne deni aanddsdieiem sii Gallagher, Connor & Boland__-.....-_- 26, 024. 82 
‘Assistance on tax case claim for relief under sec. 722, | N. A. Lougee--.-..-------------------- 18, 624. 98 
0.R.C. 
BE icddncdeccnonevbeossce dsbicatdensdddddddae Justin R. Wolf_....--...-- hed aateedatdn bh 69, 840. 00 
Consulting engineering; advice on certificate and | H. Zinder & Associates_-.....-......-- 69, 950. 00 


rate matters. 























es ia ln taste canh edible al pl eet inane daa enaendabcaaeatarael aera 217, 487. 33 
iit cin Sica ucieabectin bia ge aiktnin ds dupiea hepa Anaetabendndeet atbadeamabaeeicieaealal 95, 864. 82 
Niet clon occepetrcigearpetsicediemasscciete apse bie a eniinietnaeuneeoae ama ee 121, 622. 51 
SN tat hiring tcp rmechcetsiciecstcntactachihiteneabatcelaeahs Niilcclaictilchaich 
1957 
Merchandising and sales promotion advertising, | Bozell & Jacobs__.............-------- $22, 211.18 
clipping service. 
ice iccecadbsbbiatsbsnsuunkgeseicagess Clark, Coon, Holt & Reed. --.....-..-- 10, 416. 43 
DE Med ddtbo cabins bbabellngsbiducdec abode Gallagher, Connor & Boland_....--.-- 31, 743. 79 
a ea cneud ae | FeeeenC tee: WOON eee 65, 415. 00 
Consulting engineering, advice on certificate, rate | H. Zinder & Associates, Inc........--- 64, 571. 38 
and market matters. 
SET Fie hE cndonwitiptiadinnitatatinakin te ddpabd lol binad wad binpiestadah nag Llib dont kde 194, 357. 78 
BR hog eben oo cob once sec kawn oe tine RG nee Arties ad na kete eb etches 107, 575. 22 
SE 69 6d 6d alt cena ane ishibs wan ddd end aceeddindenstebids 1anncdet aad 86, 782. 56 
1958 
Merchandising and sales promotion advertising, | Bozell & Jacobs, Inc...-.......--...-- | $32, 481. 70 
clipping service. 
lane cns einai a dina diesamn gianna Gallagher, Connor & Boland___--.---- 51, 739. 14 
a iisdc dh addcheninvnnnnanaseiananmanue Sullivan & Cromwell_................. 202, 500. 00 
a aa a PUI Ts Wena seen 73, 485. 00 
Consulting engineering; advice on certificate rate | H. Zinder & Associates............---- 49, 626. 00 
and market matters. 
REN at: sn cbakanadannnnamakaandawueleind [-a-nenseunsecnmenicnnsanennnenansaties 409, 831. 84 
eee Ose 5 ee ae a eect a a austen os te See ae 327, 724. 14 
DL i) guna cbitieneatdnebnebbseheuasech Ti icsdidhanantenaialad dues eeoeae 82, 107. 70 
1959 





eg ios supply and market demand, abstracts of 
title). | 


Institutional, merchandising and sales promo- 
tional advertising; clipping service. 





Sa 
Consulting engineering; advice on certificate, rate 
and market matters. 


Adams, Jones, Robinson & Manka.... 
Bosell. & Jacobs, Ine. ................. 


| 
| 
| 
| Sullivan & Cromwell 
5 SUMMRIE i WR tac oe eeeud dese 
H. Zinder & Associates, Inc_..-.-..--- 


$40, 940. 86 
553, 971. 27 


77, 089. 43 
78, 838. 14 
34, 342. 92 


196, 868. 43 
588, 314.19 
~ 1, 889, 134. 89 


855, 561. 42 





1, 035, 573. 47 
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Mr. GatcHEeLL, Yes, sir. 

Mr. Lisuman. Is it true on that sheet, that is shown in 1959 Sulliyay 
& Cromwell also got a fee of $77,089.43 ! 

Mr. GaTcHELi. Yes, sir, that is right. 

Mr. Lisuman. Now, has the Commission made any effort to aseer. 
tain whether these fees were for charges in connection with the jp. 
dictment brought by the Government against Northern Natural Gas? 

Mr. GarcHe.i. There is the one we are looking into at this time 
the staff is now looking into this, Mr. Lishman. ' 

Mr. Lisuman. Well, now, Mr. Kuykendall, do you think it is proper 
to make the public pay for both the prosecution of an antitrust suit 
through taxes and the defenses of the suit through gas bills passed on 
to the consumers ¢ 

Mr. KuykenbaLut. Well, Mr. Chairman, I don’t believe that we 
have yet made ourselves clear to you. 

The public has not been compelled to pay these bills. They have 
been paid by the company admittedly but that does not mean that these 
expenses or any similar type of expenses have been used by them, the 
Federal Power Commission in ascertaining or fixing proper rates for 
the company. If these expenses come up in a test period, certainly 
we will rule on them, and if they have come up after a test period and 
after rates are fixed, it means that they are extra expenses which the 
company has paid and therefore there is less net revenue for the stock- 
holders, and the rate payers’ rates are not changed by these expendi- 
tures. 

Mr. Lisuman. Is it true that you set rate cases without using a test 
period ? 

Mr. KuyKenpauu. Oh, no, we use a test period or actual experience 
in every case. 

Mr. Lisuman. Turning to the El Paso sheet. which is already in 
evidence, is it correct that for the years 1954, 1955, 1956, and 1959 
there has been a total of outside legal charges of $1,580,108.57 ¢ 

Mr. KuyKkenpatt. That is probably correct. We -accept that. 

Mr. Lisuman. And other outside charges totaled $375,097.14! 

Mr. KuyKenpatr. That is shown on this tabulation. 
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Mr. Lisuman. Making a total of outside charges for this period 
$1,955,205.71. 

sn’t any effort made at the start to screen out the purposes for 
which these bills are paid, by the Commission? 

Wr. GatrcHe.i.. Mr, Lishman, yes, an effort is made to screen them 


t. 

1 want to call attention to one thing that I feel you may be a little 
bit in error on. 

Mr. Lisuman. I would be very glad to be corrected, Mr. Gatchell. 

Mr. GatcueLtL. The Commission attempted to exclude from the 
cost of the Radford project on the New River about a half million 
dollars in legal fees which has been incurred by the Appalachian 
Electric Power Co. in resisting the imposition of a license under the 
Federal Power Act. 

The Fourth Circuit Court of Appeals said that the Commission 
must allow that as a legitimate cost of constructing the project. 

Now that was entirely a cost incurred by outside counsel. 

They employed the firm of Newton Baker in Cleveland, and a New 
York firm, and those expenditures were required by the court to be 
allowed by the Commission as a legitimate cost of constructing the 
Radford project. So that there are legal questions which arise in this 
connection which cannot be settled offhand. They have to question 
the items and that is what the staff is now endeavoring to do. 

Mr. LisuMan. Well, now, Mr. Kuykendall, I would like to hand you 
another sheet similar to the ones we have had on El Paso and Northern 
Natural Gas, this one pertains to outside charges shown in the files 
of the Commission of Natural Gas Pipe Line Co. of America for the 
years 1954, 1955, 1957, 1958, and 1959, and ask you if this correctly 
reflects what it purports to show. 

Mr. KuyKeENpDALL. Yes, it does, Mr. Lishman. 

Mr. Lisuman. Mr. Chairman, I would like to have this introduced 
inthe record. 

The CuarrMANn. This is the same information with reference to the 
Natural Gas Pipe Line Co. of America which you have just identified 
as coming from the record of your files? Let it be received for the 
record. 
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(The document referred to follows:) 


Charges for outside professional services (legal, public relations, etc.) compiles 
from annual reports to the Federal Power Commission filed by naturaj ag 
pipeline companies as required by sec. 10(a), of the Natural Gas Act 


NATURAL GAS PIPELINE CO. OF AMERICA 
































1954 
-————————ii_ 
Type of service Recipient Amount 
as 
eh cb darts se det ek enechtantt ath apsibowembbs Culton, Morgan, Britain & White____ 
BIOS £65 — Eb ge ps toh pp epdne- agape h- meen oe DEE OAT BD a ob wo don ee ee 
BS Sep iwrcudapikaktpesasndpsspinewtdotvannaaue Miles & Stockbridge. ..-.........-....- 56, 151.55 
BE TELIA Lic 55h bon eb nA hb elle add Wi Ac Be) MORGOR 6. - riven de cssened 12, 200.75 
em eh a Oe ei) Oo eel td sea 154, 8a 
1955 
— 
PI iw one one SEE EIGN) « Sb RL IS9~ 1565. d EE Culton, Morgan, Britain & White__-- $88, 674, 09 
Rl hein aditni sdamaneh Selgin ek dopeutasi Ruan Monnet, Hayes & Bullis-..--...-.-.-- 30, 382.00 
WOO oy eee elt ttialdecdens ellen dsccsctied! Ross & O’ Keefe. --- poet daset ees 88, 132.00 
MOE Ash bety nae pihameedss Peston seuie<taieons Sidley, Austin, Burgess & Smith_--__. 30, 478.00 
Total... ----.--~-- + ----- -- nnn 2-22 nent bo ooo eon nee tenes eee een nee oes e ee eee 237, 616.00 
lm ie peel pl etna nt gE 
1957 
<select teen ene lateness ese etn 
PUD Mise do ak dni’ sped edu dadanyeese c= -bberbcanunde Culton, Morgan, Britain & White $23, 259.00 
Dc atuininaninneeremruse nens=6ce tee raaee eta Dewey, Ballantine, Bushby, Palmer | 132, 563.00 
& Wood. | 
MOS ess Bite leeks Aiamnom Ade ehinieainn tei SG I, dein nase sseny ecco. 191, 823.00 
Public relations and advertising -------.----------- Needham, Louis & Brorby, Inc-_------ 1 14,913.00 
Research and advertising........-...-...---.-.--.- American Gas Association.........-. al 25, 900.00 
I ipetd dace slo bbe yaa shans sepia - 4d gt boc bb sh Ems ehh bene y ssbb paeuiesbl bons 388, 458.00 
ideas koa db natapncnkns a gunnch dane freke ek Ehahee dad ceed asta oh cae 347, 645.00 
SERN inh aco cn nckchaincemn ental aiid cg Biante dcwtge cbc plata s4seascopens oeas 40, 813.00 
1958 
RN tiaiciseenitals-aghsihisiaieah seruinteihiaadntenig alten ieee eae Dewey, Ballantine, Bushby, Palmer $41, 050.0 
& Wood. 
Oe i ne BSE a ae RS Ross, McGowan & O’Keefe-_-_-_-_-_-.---- 376, 643.00 
OO Fon bode. bch tid cnch indeed American Gas Association. --.........- 28, 663.00 
chinncndhcckelcunawincs kon tbs ncesdsenedoeaecsceikectecekucktsedsaunsnnudawase 446, 356.00 
I ite ccs cabelas el sea aetna en idl aie ta esas wie nage aaeeadd 417, 693.0 
Kb ewktihdindnndies saiepaendetehuneivabesiaadeabieiucanindbesxncbdbAidtcde 28, 663.00 
1959 
| 
ae aie ea is os eid a daek wiek n ameln ainimeaade Culton, Morgan, Britain & White- --- $26, 726. 00 
De i ee ee aah a eg fae ea Ross, McGowan & O’ Keefe. _.__....-- 297, 519.0 
TESS OIL SEE TIS PE, American Gas Association... .......-- 29, 352.0 
a Douglas D. Bales Advertising.......-- 29, 445.00 
cA stub dinedcbbnessuideehnahsennddeeneebecidankubaasnies eabeannhee sc edmuceuuuueaae 383, 042. 00 
a ae aaa a a ee ee 324, 245.00 
DU idbitusntettinsccicnieacanhiacmadcaskmhakeicnatcbaunbasens comleeseeede 58, 797.00 
ee EE OD Cos cn ceadcclcnahweninaneirdscucnsdbonccceisaducacieel 1, 610, 253. 49 
a a a ie eR OTanee 1, 481, 980. 49 
RIES isaac hak Maal eadatainainaaiaitai cake a iaeMiaiaunaneebainnadio batman neaiiamiiy 128, 273.00 





1 Paid through the People Gas Light & Coke Co., an associated company, 





th 


cht 
an 


Ne 


the 








riled 
gas 


eee Ess Bs 
seleless es 


EX PARTE COMMUNICATIONS 91 


Mr. Lisuman. For the period shown on this document relating to 
the Pipe Line Co. of America, legal outside charges amounted to 
$1,461,980.49 ¢ 
Mr. KUYKENDALL. That is correct. 

Mr. Lisuoman. And other outside charges amounted to $128,273 ? 

Mr. KuyKenpaut. That is correct. 

Mr. Lisuman. Making a total of $1,610,253.49 ? 

Mr. KuyKENDALL. Yes. 

Mr. LisumAn. Some of these fees go back to 1954 and 1955. 

Do you know whether any of those have been questioned or ex- 
cluded from the rate base ? 

Mr. KuyKenpauu. There were rate settlements approved in 1958 
and in 1959 in which there was no disallowance of these legal fees. 

Mr. LisoMan. They were allowed ? 

Mr. KuyKenpatu. To the extent they had been paid through 1958, 
November 1958. 

Mr. Lisoman. They had been paid through 1958? 

Mr. KuyKenpatu. May I add something there, I think I recall this 
settlement or one of them. It was during the time the Memphis case 
was ope? in the Supreme Court. The customers of Natural Gas 
Pipe Line Co. selected certified public accountants to examine the 
books and records of Natural Gas Pipe Line Co., and the staff of our 
Commission reviewed the companies’ books and records, and they, 
neither any customer nor the certified public accountants representing 
the customers nor the staff found occasion to make disallowances. 

Mr. Lisuman. Is it correct that the Natural Gas Pipe Line Co. of 
America is a ne of People’s Gas Light & Coke Co. ? 

Mr. KuyKENDALL. Yes, that is true. 

Mr. Lisuman. Is it correct that the People’s Gas Light & Coke Co. 
were a defendant in the indictment filed by the Government in April 
1958? 

Mr. KuyKENDALL. I assumeso. I don’t remember. 

Mr. Lisuman. I will exhibit a copy of the indictment. 

Mr. KuyKENDALL. Well, I will accept that. 

Mr. Lisuman. Now, is it also correct that included in the outside 
legal fees apparently charged into the rate base in connection with 
Natural Gas Pipe Line Co. of America is one in 1957 the amount of 
$132,563 collected by Dewey, Ballantine, Bushby, Palmer & Wood, 
that is shown on page 1 of this exhibit. 

Mr. KuyKENDALL. Yes, the firm name isa little different here. 

Mr. Lisuman. And do you know 

Mr. KuyKEnpDALL. That is correct. 

“Mr. Lisoman. Do you know for what purpose that fee was paid to 
this firm ? 

Mr. Gatcuety. I know that there was a representative of the Dewey 
frm who appeared in one of our hearings. Now how much of this 
was allocated for that purpose and how much went for other purposes, 
Teouldn’t tell you. 

Mr. Lisuman. Does this tabulation before you also show immedi- 
ately under Dewey, Ballantine firm the item Ross & O’Keefe, $191,823 
for legal services ? 

Mr. KuyKenpau. Yes, it does. 
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Mr. Lisuman. Do you know that Ross & O’Keefe were the Chicago 
attorneys retained in this indictment case to defend—the regularly 
retained attorneys of the company ¢ 

Mr. KvuyxKenpat. I know that firm, the attorneys of that firm 
appear before the Federal Power Commission a great deal. I don 
know whether they appeared for the indictment or not. 

Mr. Lishman. Do you know whether any part of the fee of Rogg 
& O’Keefe reflects any work that they did in defending the indictment 
on behalf of the parent company ¢ 

Mr. Kuyxenpna. I donot know, 

Mr. LisomMan. But nevertheless both these fees have been included 
in the rate base, is that correct? 

Mr. KvuyKenpauu. No. It depends on what they are for. If they 
were for representing the company in a rate case or in the indictment, 
either one, they would not be included. in the rate base. 

Mr. Lisuman. Maybe I misunderstood what Mr. Gatchell. pre. 
viously said, and I would like: to have Mr. Gatchell explain. 

I understood him to say that these matters had been processed. 

Mr. GarcHeit. The rate base would be one thing, but whether 
they would be included in the operating expenses which is the ques- 
tion that. you would be directing your attention to right here, all ex: 
penses up through November 1958, that were properly in the operating 
expenditures of the Natural Gas Pipe Line Co. were allowed. There 
was no differentiation made as far as 1 know in the expenses of Rogg 
& O’Keefe for the years 1955 and 1957 between what they actually 
did for the rate cases before the Federal Power Commission, and what 
they did in connection with this indictment, 

Just a minute, please. 

Our analysis that the staff brought in shows that some of these fees 
to Ross & O’Keefe were paid. for, for the work before the Federal 
Power Commission. It does not show how much was incurred in 
connection with the indictment. 

Mr. Lisoman. How about the Dewey fee, what does it show with 
respect to that? 

Mr. KuyKenpauu. Well, clearly, some of the fees paid to the Dewey 
firm were shown to be paid for something other than the indictment. 

Wedo not have a complete breakdown on it. 

Mr. LisumMan. Well, is it correct that in previous years shown on 
this chart that firm had not appeared as counsel ? 

Mr. KuyKxenpatn. That is right, yes, sir. 

Mr. Lisuman. Isn’t it true—— 

Mr. KuyKeEnpDALL. They start in 1957. 

Mr. LisuMman. Did they justify this fee on the basis that they were 
collecting it for their services in the proceeding before the Com- 
mission ? 

Mr. KuyKenpauu. Well, our records show that the Dewey firm 
acted as counsel for a trustee under a mortgage indenture. Of course 
that had nothing to do with the indictment and was a proper expendi- 
ture. And it shows the feé here, that is all I can say is, it shows 4 
fee of—I can’t read the figure here, it is not very clear. 
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Mr, Lisuman. Do you recall how many times a representative of 
the Dewey firm appeared before the Commission ? 
Mr, KuyKenpa.t, No, sir, but I had it checked, not long ago, and 


there were a number of appearances when they were down here, dur- 


‘no the hearing, and filed a brief and things of that sort. 
r. LisHMAN. Well, how many times did he appear? You say you 
had it checked. I would like to find out how many times he appeared. 
Mr. KuyKenpALL. I had it checked to see if he actually appeared. 
[didn’t have it checked to see how many times out of the actual 


year’s. 3 { . . 
Mr. Lisoman. Would it be correct that his representatives ap- 
red only twice before the Commission ? 
Mr. KuyKenpauu. That may well be. I wouldn’t dispute it. All 


| [know is I had it checked to see if he actually put in an appearance. 


Mr. Lisuman. Isn’t it customary sometimes for persons in law firms 
to put their names on briefs in which they do nominal or little work? 
r. KUYKENDALL. Well, I would not say that was a practice before 

Is. 

Mr. Lisuman. That happens, does it not ? 

Mr. KuyKEnpat. It may happen occasionally. 

Mr. Lisoman. It has happened in my practice. 

Mr. KuyKenpDay. I wouldn’t question that it might happen. 

Mr. Lishman, I think the answer to your question may lhe in a letter 
which the Commission received from the Dewey firm a few weeks ago 
after there had been publicity about their fees. 

Mr. LisoMaAN. Yes, sir. 

Mr. KuyKenpauu. I would be glad to give the committee a copy of 
the letter if you wish it. 

They stated in there generally what they had done. 

Mr. Lisoman. Now on page 2 it shows from 1958 another legal 
feeto the Dewey, Ballantine, Bushby, Palmer & Wood firm of $41,050. 
Was any of that attributable in any way to this indictment, services 


| rendered in connection with it ? 


The CHarrman. Mr. Derounian had one question he wanted to ask. 
Mr. Derountan. Mr. Lishman, since you are mentioning the Dewey 
firm, one of the senior partners, Mr. Willis, is in the audience here, 
aid I am sure he would be happy to testify and fill you in with all 
the facts. You can ask him anything you wish as to what they did 


toearn their fees. Mr. Willis has informed me that there were 195 


days of appearances here in Washington by the firm. That is the 
best evidence. 

Mr. Lisoman. In 1958, is it correct that Ross, McGowan, and 
(Keefe, the regular attorneys of this company, were paid $376,654? 

Mr. Kuykenpatu. Yes. 

Mr. Lispman. And again in 1959 was Ross, McGowan, and O’Keefe 
paid a fee of $297,519 ? 

Mr. KuyKenpauu. Yes. According to this tabulation of the com- 
pany’s report. 


61923—60——7 
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Mr. Lisuman. Before we leave this point, I would like to see if I cay 


clarify yesterday’s testimony. I believe you testified, Mr. Kuykep. | 


dall, that you and other members of the Commission had not called 
upon Attorney General Rogers in connection with this indictment, is 
that correct ? 

Mr. Kuykenpat. I testified that I had not. 

Mr. Lisuman. Well, now, I am going to go back one step. Is it 
correct that you or other members of the Commission had not called 
on Attorney General Brownell in connection with this matter? 

Mr. Kuykenpauu. The only conversation I had about the matte 
was what I narrated yesterday, and that was with Judge Hansen. | 


don’t recall exactly when it was, but it must have been after the | 


indictment—after the grand jury was called. I have never talked to 
Mr. Rogers or Attorney General Brownell about it. 

Mr. Lisuman. Do you know whether any other member of the Con. 
mission has had such discussion ? 

Mr. KvuyKenpat. I don’t recall that I narrated this or not, but in 
probably the summer of 1957, when my confirmation for a second 
term was pending before the Senate Committee on Interstate and For. 


eign Commerce, my term had expired, but I was in my office, probably | 


doing some work in connection with my hearings. I received a call 
from Mr. Bicks of the Department of Justice who told me, started to 
tell me, that the Attorney General was about to start these proceed- 
ings, and I stopped him and I said he probably didn’t realize that 
I was really not in office, I just happened to be in the office, and] 
referred him to Commissioner Stueck who was then vice chairman and 
suggested he call Commissioner Stueck. 


Then it was some time after that, and I am not—I don’t recall 
> | 


exactly when it was that I did talk with Judge Hansen and he men- 
tioned to me that he thought he should proceed with these matters, 
and I told him that that was certainly all right with me, that neither 
the Commission nor I, I was sure, would offer objection to that. 

That was his affair and not ours. 

Mr. Lisuman. Did you ever talk with anyone in the Department of 
Justice outside of your office in connection with this indictment? 

Mr. KuyKenpat. No. 

Mr. Lisuman. Do you know whether any other Commissioner did! 

Mr. Kuyxenpati. No,I don’t, I couldn't say of my own knowledge. 

Well, I talked with Mr. Hansen in his office. 

Mr. Lisuaan. I will hand you a document which is similar to the 
ones that you have previously authenticated, and this deals with the 
outside charges of United Gas Pipeline Co. for the years 1956, 1957, 
and 1958, 1959, and ask you if this correctly represents the figures 
taken from the material in the files of the Commission ? 

Mr. KuyKenpatu. Yes, it does. 

Mr, LisuMan. Is it correct that for the period just indicated—first 
of all, I would like to have this document, Mr. Chairman, introduced 
in the record the same as the others. 

The Cuatrman. Mr. Kuykendall, do you identify this as informa- 
tion taken from the records of the Federal Power Commission! 

Mr. KuyKENDALL. Yes, I have done so, Mr. Chairman. 

The Cuarrman. Let it be received. 
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can (The document referred to is as follows :) 
en- | ; ; , : , . 
led Charges for outside professional services (legal, public relations, etc.) compiled 
nts om annual reports to the Federal Power Commission filed by natural gas 
8 pipeline companies as required by sec. 10(a) of the Natural Gas Act 
UNITED GAS PIPELINE CoO. 
5 it 1956 
<< ee ee ee eg EE ee Set eae 
led a . “. 
Type of service Recipient Amount 
es ~——-_t ae Sere —_— a . “3 7 | Titel 
tter Public relations and advertising -_........-- ....--| Bozell & Jacobs, Inc_____.------ ae A $28, 840. 71 
I Ao kets ann none «name Brunini, Everett, Grantham & Quin__| 10, 560. 34 
7 eering, financing, accounting, etc. ...-.--_--- | Ebasco Services, Inc SaxganeEccdl 74, 651. 39 
the Public relations and advertising. ........--..-- Godwin Advertising Agency ____-__-- 41, 051. 64 
| [aal....--------------------------------- Hlargrove, Guyton, Van Hook & Har- | 14, 698. 49 
to grove. | 
Public relations and publicity -........-- : -.| Max H. Jacobs Agency_......._.-- 16, 790. 38 
ae f DRGetite ce EEGs. ===> == 4-2 = + 2- = 20, 477. 86 
om- nt... oro eee | Vinson, Elkins, Weems & Searls 95, 687. 35 
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t in Utility consultation—rates_____-- H. Zinder & Associates, Inc___..--_-- 117, 383. 73 
ond Total..------ i " ‘ wine 475, 646. 61 
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‘Or- nee tan ooo ooo tect sere rte ey 196, 928. 76 
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* | he aval ad acinomae eoeeiegane ee 
call | 
1 to | 1957 
nt ait m2 a 54h ew nati h ite eak 
ped- Avery & Putnam $11, 870. 81 
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Charges for outside professional services (legal, public relations, etc.) comp; 
from annual reports to the Federal Power Commission filed by natural 9 
pipeline companies as required by sec. 10(a) of the Natural Gas Act—Con 


BSE Seb.es |. 


1959 

ee 

Type of service Recipient Amount 

| —__ 

iio eh eae cela ennambnaune eit SRI Gls DEN. nccdcdunwctiscnmoceind $26, 338 g5 

Public relations and advertising---..-...---------- Bozell & Jacobs, Inc... _------..--...- 31, 57% ‘ 
itiehh icccnoccibonnsgicantehibantbpewdaiencecms ne. _ Wardwell, Sunderland & 258 99 4 | 

iendl. 

Engineering, financial, accounting, ete........----.- Ebasco Services, Inc-.....---------... 95, 879.) 

Public relations and advertising.-........-...--.-- Godwin Advertising Agency. -_-.--..._. 56, 259. 

EE Bile cnccdceibnenshdetnsdensshinthionp hibernate PUG @ PEGE 650605 ccnscecnnccne 32, 731.6 

a na ci gil nine nial maleic eel Vinson, Elkins, Weems & Searls..___- 96, 554, 

NE. 2. ibd bewkte dud bemnutien dd tentedawe int —eeuien Wilkinson, Lewis, Madison & Woods. 48, 233.7; 

a a eee Morton E. Yohalem.................. 000 

Utility Ea eee H. Zinder & Associates, Inc.-.-......- 183, 253.55 

ti 

Total....-...---.------------+---------------|---------------+------------+------+---- 867, 172,87 

Legal er 

ORB). ...-------------- 2-2 -n e+ = anne n a e~|-- = 22 o-oo nn nee een eee n een ee eee 500, 

Doth Rdetetctcdobho Hehheketiatannn loves casdherwknuseHensoanesecnimebonbalea = : 

— 

a cco sccccccqneccccnepascensnssnencs netennsccascecccnssacsncnccseecuceuscens 2, 698, 608, 44 

—_———. 

Legal... ...----------------------------------+-|--+----------22- 22 eee ener nen nee -2=- 1, 433, 132,61 

Other. . ...--.----------rernennnnn-nnnnnnnnnnen=|anceennnnnncnenenennnnnsnneaewenencennws 1, 266, 865,83 


Mr. Lisuman. Mr. Kuykendall, is it correct that this document 
shows that the outside charges for legal fees amounted t 
$1,433,132.61 ? 

Mr. KuykKenpau. Yes. 

Mr. LisHman. And that other outside expenses amounted to 
$1,265,565.83 ? 

Mr. KuyKenpba.. Yes. 

Mr. LisumMan. Making a total of $2,698,698.44 ? 

Mr. KuyKENDALL. Yes. 

Mr. LisomMan. Do you know whether any of this total has been 
included in the rate base ? 

Mr. Kuykenpatu. Well, I don’t know of my own knowledge, but] 
would assume that a certain amount of that work involved work a 
certificate cases which would be capitalized. 

The CuatrMan. I would like to ask a question in relation to all of 
the information being developed here, does the Federal Power Con- 
mission allow or disallow legal fees ? 

Mr. KuyKenpauu. No, we don’t; and that is what I have been try- 
ing, and thought I had explained to this subcommittee, both yester- 
day and today. These companies are free to spend their money a 
they see fit. We have no control over that. But in a rate case, we 
examine their costs in the test period, or sometimes if it is what we 
call a locked-in case we examine the actual expense of the company 
in the past, and any expenditures that we find that appear improper 
are deleted or modified and presented by the staff to the hearing ex 
aminer for ruling and then ultimately that comes to the commission. 

But I will explain again if any one company had rates fixed, for 
example, in 1957, where a 1956 test period were used, and, assuming 


that during that year 1956 there were expenditures of $500,000 for | 
attorney’s fees, if those were found to be proper and reasonable ther | 


would be included in the company’s operating expenses or those por 
tions of them that should be capitalized would be capitalized 1 in the 
‘ate base, and rates would be fixed on figures which included those. 
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Now, the following year, if for some reason or other the company 


a pa «nent a million dollars for attorney’s fees, the rates would not go up, 
Con, rates would remain the same, the company would make a half 
million dollar additional investment which would be that much less 
—— | for stockholders, and the ratepayers would pay the same rates. 
mount The CHAIRMAN. Well, I saw one as an example. I can’t put my 
sate ron it now. A while ago, itemized for a certain amount where 
++ itsaid, “Rate fees.” I imagine that was legal fees in connection with 
Su) their representation, whatever that company was before your 
5, 870.2 ission. 
me air. KvuyYKENDALL. In arate case? 
me The CHairMAN. If that is what it was, and that is what it was for, 
ae ius regarding rate cases, then, that would be included very likely in 
mas ad rate base. 
nike ti KvuyKENDALL. No, that would be included as an operating 
aR | pense 
—— e CHAIRMAN. I see. 
$4 | Mr. KuyKenpau. If I may, I would like to just give you a figure 
sim | ortwo I have compiled to try to get us in perspective. When I say 
___ | what I am going to say, I don’t want to leave the impression at all 
that any expenses these companies make of the sizes of these are of 
ment | yo consequence and should not be looked into. But these are tre- 
d | mendous companies, and it is hard to comprehend how large they 
are. 
While we were talking about E] Paso, I looked at some figures 
d to} ghich I asked the staff to prepare for me this morning, and I have 
them for El] Paso only for the year 1956, but in that year their legal 
fees were one hundred and sixty-eight dno thileemaasies of 1 percent. 
Now—I mean one hundred and sixty-eight one thousandths of 1 per- 
ent of their gross operating income from natural gas. 
been | have applied that figure to my own salary, and to see what ex- 
nses I would pay if I paid that same percentage of my salary for 
but! | egal fees, and it would amount to $34.44. 
rk on | TP iave also taken the highest percentage which I have on this 
tabulation, which seems to be the expenses of this character of Natural 
lof Gas Pipeline Co. of America for 1958, where the percentage is 
Com six thousand five hundred and fifty-six ten thousandths of 1 per- 
ent. That is something like two-thirds of 1 percent—of their gross 
tty} gas revenues. If I paid that same percentage of my salary in at- 
‘ste: | torney’s fees, it would amount to about $130. 
ey | The Cuarrman. Anything further, Mr. Lishman? 
e, We) = Mr. Lisuman. Yes. 
ui we Mr. Kuykendall, isn’t it a fact that in view of all this backlog of 
pany nded rate cases and everything else, that we were discussing yes- 
oper ay, isn’t it correct that as soon as the company files for an in- 
ge} crease wouldn’t the fees automatically go into the rates pending 
ssiol. | thetime when you may try to get it out of the rates? 
|, for} ~~ Mr. KuyKenpary. You mean the fees for the rate case ? 
ming} Mr.Lisuaan. Yes,sir. These fees that we are discussing this morn- 
0 for} ing, don’t they automatically go into the rate until you later exclude 
‘they | them or modify them ? 
po} = Mr. KuyKenpauu. Well, maybe—I guess you don’t understand what 
n the} happens. ; 
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Mr. Lisuman. Iam trying to. 

Mr. Kuyxenpaty. The company files increased rates which will 
yield the increased revenues. 

Mr. LisuHmMan. Yes, sir. 

Mr. Kuykenpatt. We require that they file with that increag 
detailed data to show how they computed the amount that they file 
for in the way of an increase. 

Now, included in that would be estimates of all labor costs, all gen- 
eral administrative expenses, legal and other professional services 
Those increased rates would be suspended and then, ultimately, they 
would go into effect subject to refund, and when we conclude the case 
we order a refund. 

Mr. Lisaman. That is what I am trying to get at. 

Isn’t it a fact that these rates will automatically go in—these fee 
and charges will automatically go into the rate that is applied for by 
the company pending the time when you will have a rate proceeding! 

Mr. Kuykenpatu. Well, it isn’t necessarily those fees. It is the 
amount that the company calculates and represents to us that. it believes 
it will have to pay. 

Mr. LisomMan. Well, the amount calculated by the company includes 
these fees, isn’t that correct ? 

Mr. Kuyxkenpau. Not necessarily, it depends on how the company 
calculates what those expenses will be. As we told you yesterday, 
on the average the Commission has disallowed 40 percent of the rate 
increases filed for by pipeline companies. 

Mr. LisumMan. Well, do these outside charges go into the cost of 
service / 

Mr. KuyKenpauu. Well, that depends on what happens when the 
Commission finally decides the case. 

Mr. LisumMan. Automatically at the start they go into the cost of 
service, is that correct 

Mr. Kuykenpauu. I thought I had explained that, Mr. Lishman, 
These particular fees don’t go in. It is the total amount, which 
includes all kinds of items. 

Mr. Lisuman. Including these fees / 

Mr. KuyKenpauu. Including—not necessarily those fees, but the 
company’s calculations or estimates of what the expenses of that 
nature they expect to have in the future. 

Mr. Lisoman. When you made the settlement with Colorado Inter- 
state, did the question of excluding any outside fees come into the 
picture ? 

Mr. Kuykenpa.t. I can’t tell you myself. I don’t know. 

As I say, it was a tight settlement and over the 4-year period which 
it covered they were allowed to earn a rate of 5.25 percent. 

Mr. Lisuman. Now, let’s get back to this United Gas Pipeline Co. 
document which I believe is in evidence. 

Will you look at page 1 for 1956? As I understand it the fees of 
the regular counsel for the company, Vinson, Elkins, Weems & Searls, 
were $95,687.35. Isthat correct ? 

Mr. KuyKrenpa. Yes. 
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Mr. Lisuman. I notice that this company appears regularly as 
collecting rather substantial fees through the periods covered by this 
document. ; 

[ notice there is another legal fee on the next page, of the same firm 
inthe amount of $158,269.85. 

Mr. KuyKEenDALL. Yes. 

Mr. Lisuman. Now, again, in 1958 this firm received $216,588.90, 
and in 1959 as shown on page 4, it received $96,556.14; is that correct ? 

Mr. KuyKENDALL. That is correct. 

Mr. Lisuman. Did I understand the testimony to be that when you 
are passing on the reasonableness of the fees, you judge by com- 

aring the fees paid in a preceding year, or years, for the same kind 
of services to the same payee? Was I correct in that understanding? 

Mr. Garcney. It is substantially that. We look to see whether 
there is something abnormal ooccurring in a particular year; yes, sir. 

Mr. Lisuman. Well, now, I call your attention to 1958, on page 2, 
the legal fee of Davis, Polk, Wardwell, Sunderland & Kiendl 
of $15,676.11. 

Mr. GATCHELL. Yes, sir. 

Mr. Lisuman. Then I ask you to turn to page 3, in 1959 we find 
that same firm getting a fee of $258,292.34. 

Isthat correct ¢ 

Mr. KuyKEnDALL. Yes, that is correct. 

Mr. Lisuman. Have you inquired as to what legal services the 
Davis, Polk firm rendered, for this rather comparatively large in- 
crease in fees in these 2 years ? 

Mr. KuyKENDALL. No, the 1959 reports have just been filed with us 
very recently, and we have not inquired, have not had an opportu- 
nity to examine those reports. 

Mr. LisumMan. I believe I have gotten the total of this in the record, 
but to make sure, the legal fees for the period involved, in this docu- 
ment relating to United Gas Pipeline Company, is $1,433,132.61, is 
that correct ¢ 

Mr. KuykenpDatu. Yes. 

Mr. Lisuman. And for other fees, the total is $1,265,565.83; is that 
correct ? 

Mr. Kuykenpati. That is correct. 

Mr. Lisuman. Making a total for 1956-59 for outside legal and 
other fees of $2,698,698.44; is that correct ? 

Mr. KuyKenpaty. That is correct. 

Mr. Lisuman. Mr. Kuykendall, I hand you a 2-page document 
similar to the one previously handed you, and this pertains to Pan- 
handle Eastern Pipeline Co. and purports to show outside charges 
for legal and other fees for the years 1957, 1958, and 1959, and ask 
you if this correctly reflects figures taken from material in the files 
of the Commission ? 

Mr. Kuykenpauu. Yes, this compilation has been checked by our 
staff and appears to be a true reflection of what was in our reports. 

The Cuarrman. Let it be received for the record. 

(The document referred to is as follows :) 
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Charges for outside professional services (legal, public relations, etc.) com 
from annual reports to the Federal Power Commission filed by natura 
pipeline companies as required by sec. 10(a) of the Natural Gas Act 
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Mr. Lisuman. Turn to page 2. Is it correct that from the period 
of 1957 to 1959, the outside legal fees were $1,334,888 ? 

Mr. KuyKxenvautt. That is true. 

Mr. Lisuman. And that other outside fees were $355,200? 

Mr. Kuyxenpaty, That is correct. 

Mr. Lisuman. Making a total of $1,689,866 ? 

Mr. Kuyxennatu. That is correct. 

Mr. Lisuman. For the years 1957-59 ? 

Now, on page 1, there are some very interesting matters here. | 
notice there is a fee in 1957 in the amount of $33,461 ee paid 
- the Indiana Historical Society, apparently for compiling a company 

istory. 
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Now, would you tell—I would like to ascertain what this would 
have to do with ratemaking. 

Mr. KuyKenpDALL. Well 

Mr. Lisaman. Why a company should feel that it could include 
this in its reports. 

Mr. KuyKenpAuu. These expenses that a company incurs which are 
ysed in rate cases to determine what are just and reasonable rates, 
include expenses, if proper, other than expenses of the rate case. It 
would be pretty clear to me that this does not pertain to ratemaking. 

Mr. Lisuman. Well, I would like to know, is that amount included 
inthe rate base now or not? 

Mr. KuyKenpauu. Well, I am sure it couldn’t be in the rate base. 

Mr. Lisuman. Was it in the cost of service? 

Mr. Kuyxenpauu. The staff tells me they have taken no position on 





_ 1957 items of Panhandle and none of them have come before us in a 


te case. 

Mer. LisHMAN. I notice in 1958, the Indiana Historical Society get- 
ting paid by Panhandle $33,342, once again for this company’s history. 

Mr. Kuykenpauu. The same answer is true there that I just gave. 

Mr. Lisuman. Do you suppose Panhandle will distribute this his- 
tory to its consumers either as a complimentary copy or as having 
been paid for in the rate base ? 

Mr. Kuykenpbau. Well, it can’t be in the rate base. 

Mr. Lisuman. Well, in the cost of service ? 

Mr. Kuykenpa. This is an item I don’t know about, Mr. Lish- 
man. The staff, as I told you, said they have not reviewed these 1957 
or 1958 items. 

Mr. Lisoman. Now, on page 1, for 1957 we see an item for Tex 


| McCrary, Inc., public relations of $60,771. Is that included in the 


cost of service ? 

Mr. KuyKkenpau. The staff tells me they still have not made an 
examination of that year. 

Mr. Lisuman. We have had discussions about the fees paid to 
Steptoe & Johnson, and we find on page 1, for 1957, they received 
$219,763 for legal services, is that correct ? 

Mr. Kuykenpatu. That is correct. 

Mr. LisumaAn. Is that included in the cost of service ? 

Mr. KuyKenpa. I give you the same answer as I have given you 
and the staff tells me that that applies to 1957, 1958, and 1959. They 
have not, the staff of the Commission has not passed on these items. 
They have not been included in a test period in which the Commission 
has made a ruling. 

Mr. Lisuman. Do you know whether or not a fee in a comparable 
snout of Steptoe & Johnson was allowed in the cost of service in 
1954? 

Mr. KuyKenpau. That is G-2506. That case is in the Commis- 
sion’s lap right now, but I can tell you that there was a disallowance 


_ of $46,667, 


Mr. LisumMan. Out of the total of what? 

Mr. Kuyxenpaty. The memo I have here indicates a total of $105,- 
00; to which objection was raised by our staff. The staff proposed 
am adjustment to that effect, and the presiding examiner approved the 
staff adjustment. . 

Mr. Sprincer. Is that the $217,000 item ? 
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Mr. LisumMan. It is the 1954 item. 


Mr. Kuyxkenpatu. This is for a prior period. It is not on this | 


tabulation. 


Mr. Lisuman. I have here a thermofax copy, Mr. Kuykendall, of | 


a letter dated July 14, 1954, addressed to Mr. D. L.. Walker, Seniop 
Supervisory Auditor, Federal Power Commission, from Mr, R, ( 
Rainwater, chief, division of accounts, Panhandle, which indicates 
that the 1954 outside bills for services rendered by Steptoe & Johnson 
and Edward Falck & Co. would bewell, I will read the letter. [ wij 
read the letter and then you can comment | reading | : 


Dear Mr. WALKER: Reference is made to your letter of July 7, 1954. concer. 
ing bills for services rendered by Steptoe & Johnson and Edward Falck & Go, 


I have discussed this matter with Mr. C. W. Smith and we agree with you | 


that we will probably have no alternative but to include these bills in the cog 
of service. However, it is suggested that you make a thorough analysis ang 
prepare statements showing the details of charges to legal services and special 
service accounts as well as regulatory Commission expenses. These schedulgy 
should be set up showing a general explanation as to the nature of the seryjegs 
rendered and the periods covered. In addition thereto, you should obtain 
copies of all the invoices for our working papers. The staff should have ade. 
quate information as far as the company’s records permit them on all charges 
for special services and legal services as well as regulatory Commission ex. 
penses for the period covered by the refund. This information should enable 
the staff to answer any questions which may be received concerning the item, 
Very truly yours, 
R. C. RAINWATER, 
Chief, Division of Accounts, 

Now, do you have that letter before you ? 

Mr. KuyKENDALL. Yes. 

Mr. Lisuman. Is it not correct to assume from this letter that 
the 1954 fees in excess of $100,000, and I will give you the exact figure 
I have here, $102,798, were included in the cost of service ? ; 

Mr. KuyKenpauu. Well, the answer 

Mr. Lisuman. I will hand you this—— 

Mr. Smiru. It appears that we are talking about two different cases, 

The letter of July 14, 1954, relates to an examination in connec- 
tion witth a refund in Docket No. G—1116, and so far as I know those 
instructions were carried out by Mr. Walker. I haven’t checked into 
that specifically recently. 

However, the Chairman’s statement with regard to a disallowance 
being made m Docket G-2506 by the staff in the case that is now 
previously before the Commission, disallowance of $46,667 out of 
a bill of $105,000 for Steptoe & Johnson, that still holds. 

I verified that that allowance was made and was upheld by the 
presiding examiner. 

Mr. Lisuman. Was that $105,000 bill rendered for services in 1954! 

Mr. Sorrun. It was in 1954, and this portion of 1954 was used as 
a test period, was within the test period used in Docket G-2506. 

Mr. Lisuman. Let’s return to this Panhandle sheet and verify the 
1958 Steptoe & Johnson’s legal fee was $217,983, is that correct? 

Mr. KuyKENDALL. Yes. 

Mr. Lisuman. Was that included in the cost of service? 

Mr. KuyKenpat. I have answered that previously, Mr. Lishman. 

Mr. Lisuman. Now, again, we come to 1959 and we find the same 
firm getting $163,562, is that correct? 

Mr. KuyKkenpatu. That iscorrect. 

Mr. LisumMan. Was that included in the cost of service? 








Jat 
si0 
che 


Lee: 


me HME eEEESee t 








this 


, of 
nior 


ates 
ISOn 
will 


vices 
ade- 
Tges 
| @X- 
able 
tem, 


t3, 


that 
rure 


into 
nee 


how 


; of 


4? 
1 as 


the 


l. 
ame 





EX PARTE COMMUNICATIONS 103 


Mr. KuyKenpauu. The same answer obtains for the several years 
shown on this sheet. The three years of 1957, 1958 and 1959. 

Mr. Lisuman. Mr. Kuykendall, I will hand you a document re- 
lating to the outside legal fee charges of Tennessee Gas Transmis- 
sion Co., and ask you to verify that ‘this correctly reflects the outside 
charges of that company for the period 1955, 1956, 1957, 1958 and 

9. 

Oe KuYKENDALL. Yes. The staff has checked that. 

Mr. Lisuman. Mr. Chairman, I would like to have this document 
intherecord at this point. 

Could we have this tabulation pertaining to Tennessee Gas in the 
record at this point ? 

The CHatRMAN. You do identify that this is compiled from the rec- 
ords of the Commission ? 

Mr. KuyKenpat. Yes, I do, Mr. Chairman. 

The CHAIRMAN. Let it be received. 

(The document referred to is as follows :) 


Charges for outside professional services (legal, public relations, etc.) compiled 
from annual reports to the Federal Power Commission filed by natural gas 
pipeline companies as required by sec. 10(a) of the Natural Gas Act 


TENNESSEE GAS TRANSMISSION CO. 




















1955 
Type of service Recipient Amount 
| Baker, Botts, Andrews & aagneet,. 1 $112, 719. 64 
Wheat, May & Shannon_. ; 1 30, 922. 26 
..| Thomas Gardiner Cercoran____-______| 1 60, 559. 18 
a irry S. Littman____- nee 115, $27. 21 
Cahill, Gordon, Reindel & Ohl snarl 1 19, 227. 80 
Towner & Erway reece elinaictatedl 110, 101. 49 
Gerlach & Powers 1 13,014. 95 
Charles Stron__- wenernne--=---| 1 17, 333. 77 
_.| Marsh, Day & Calhoun -| 116,809.38 
| Thorn Lord_..._....--- asia 212, 900. 00 
| Wynn, Hafter, Lake & Tindall_. 1 36, 683. 37 
Arvey, Hodes & Mantynband oe 115, 004. 29 
Hazelrigg caine tn lacal atest 1 12, 966. 58 
Robert 'T’. Doriahtie.................. 1 18, 696. 39 
ania ann sche leauge tisk neice best Rid tics ies ase doh sie ce his ene 392, 766. 3 
1956 
SEE inte anna dn nninnennamnceadincensees Baker, Botts, Andrews & Shepherd___| 1! $63,079. 93 
aaa ens ey eee 1 62, 097.85 
hn nnaenceucu cco--un-a--- -=-.} Cali, Goton, Remade & On! eee 1 14, 308. 00 
a tg 8 ars aes dela Gerlach & Powers.. — sae 1 19, 890. 00 
Tl occncpassaciomercrecsaanauoreh UHM EdD cat aee tae ames 1 16, 742. 81 
IR et es Si. don cobhacmamene | Marsh, Day & Calhoun._............- 1 13, 931. 98 
ai ierereancmatincerwetscma caravans asiunnuiowgn) Ae ie en ae eenaunsenean an 1 15, 014. 14 
RG EEE. ciicdeadcadccctiduacanen at Hazelrigg & Cox oes Ss Bae 1 11, 433. 21 
ee, marianne nica iaias dS I I a 1 26, 152. 50 
oa oe re gids occ nscale is ae taka 1118, 703. 35 
NN rs ica ia cin anotdce dcanncbaeadees sp ONE Be OMMMOOR ecccs cies css stad 1 22, 967. 62 
SR lee Oia i cuba ne sik DRIES Walter Fi. DOROR eis. dsanndissskxuda |} 112,200.06 
RS ga.) Sets Je adeabbsaudeaabet Covington & Burling. -..........-....| 125, 269.14 
ae ees: | ones s-o0) '1), 70820 
ao dacnccncacocacceneacacncecdcanccecsanl SONG ONO Dame. . _...| 126,864. 44 
nce nnn nacn _.....----------.--.-| Dallstream, Schiff, Hardin, Waite & | 1 40,566. 41 
|  Dorschel. 
es cs denddeudacan ....| L. H. Perez & Sons. -._-..-.---- _..--| 225,000.00 
ii io cig wininciorsewtame _.| Faegre & Benson_...-..--.--_-- --| 110,676.53 
ig icp cid idai wwe cnse _...---.-| Raichle, Tucker & Moore.--__--- 1 18, 129. 90 
cep cccncscasecn edaiieoaes Shotwell & Brown. ..__.__. 1 12,774.92 
i A 8 el ee ee | 567,544. 98 











See footnotes at end of table, p. 104. 
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Charges for outside professional services (legal, public relations, etc.) Compiled 
from annual reports of the Federal Power Commission filed by natural gas 
pipeline companies as required by sec. 10(a) of the Natural Gas Act—Cop, 


1957 
Oe a ne eee ee ee et ee ee eee ee 
Type of service Recipient Amount 

———| —_., 

Baker, Botts, Andrews & Shepherd. 1 $92, 198,17 

Thomas Gardiner Corcoran. -..-..-- 1 61, 522. 4 

Arvey, Hodes & Mantynband.__. 1 15, 008, 93 

Charles Stroh-._..--.-....----- mig 1 11, 756.33 

Havelrigg & Cox. .-...-------- ----| 116, 084. 64 

Harry 8. Littman._-------- 1 136, 075.0) 

Robert T. Donahue... ..-..----..----.. ' 31, 714, 6 

Lambert McAllister. - _.-.-.---- 1 65, 941.09 

Weeseee a2, semen. ...---. LLL Le 1 38, 697. 92 

Clande J. Jasper. ...--.----.--- . 111,490.13 

NE Eo an - oto senate 1 48, 913.05 

Shotwell & Brown. ._.-_.--.-..------- 1 20, 812.43 

Campbell, McNeer & Woods. -..-- 14, 445, 49 

Charles E. Crenshaw -..----.---------|  210,000.0 

J. F. Henry DeLange--- 1 18, 286. 5) 

Thorn Lord..--. wenn eeseeneescenee * 12, 400.0) 





Les 
oo 5-2-2 - + +--+ - +--+ +--+ ------------- 605, 339.56 























Baker, Botts, Andrews & Shepherd--__ 1 $73, 723, 39 
Thomas Gardiner Corcoran 1 61, 283 79 
Lambert McAllister__....---- 1 46, 183,33 
SE PE can ccananunenectusenns 1 31, 189,44 
Covington & Burling. _.-.-.......-.-- 1 25, 047, 38 
Cahill, Gordon, Reindel & Ohl_----__- 1 47, 084.97 
Harry 8. Littman..-..-.--...... bdecas 1 143, 284. 3) 
Maria Bergson Associates. -.......---- 1 44, 595, 43 
Pe ghee Tenis aI) DARA ah nino apemnnnniasaahneccmndn econ 472, 392.03 
heoe anvenekswRseobwsseLELE Lhd ce aemaccenmorensneccaneenscessesantensenn 427, 796. 60 
3 oe cern www we rceee wen econo seen wwes| con new ewww enn oo een n ne ene e nese eee noen-- 44, 595. 43 
1959 
INS os Gace ncn ateil desea ateeneebaorne a a 1 $45, 547. 88 
ihre cha ee ee SS Thomas Gardiner Corcoran. ----.----- 1 65, 536, 55 
ee cee ceanuncoleecwkecousharerc.urecteker Lambert McAllister. -_-.---- ateeeath 1 31, 321.8 
Te betula aa rete Ts Hedrick & Lane--.....-- akin aici 1 38, 887.24 
acter een ne eo tte Baker, Botts, Andrews & Shepherd- -- 1 70, 339. 53 
eta acid. tpt wmbhiicn ccd omdoeewe BEET Cs DPR cc dnicnecdcuranueand ! 67, 883.77 
BIND HOOT ONION = wei eicvcnccinececcncsnccecsee Maria Bergson Associates. -.-..-- ESE 1 84, 606, 42 
Nin, dha ds ola eee cna eee aie shan anepeaiewinthbanwassienh 404, 213.32 
Sa 8 ioe osestcckadewdalt cssadiba ce sis co cneSeececesocnspmeutee 273, 960. 02 
i allie aie einai Eeevee ehtane débnvdsedwanssesdnaeedash ea 130, 244. 30 
Nee ee eee cee ce eee ie elaploneducredktenuavsanden abit scm ee $2, 442, 256. 20 
SE: ccnltSeccdctvdiecocnnedsoataunsbenonin el chisines aes aNeRe uss ususseaduuwusenenee 2, 267, 416.47 
ae eRe DA ASD eR es sul neesanwecounnanueoeeaee 174, 839.73 





' Fee and expenses. 
2 Fee. 


Note A after lists in each report: ‘The charges for services reported herein were incurred in the normal 
course of operations and such services were not performed under regular service contracts or under 
contractual arrangements of a continuing nature.”’ 
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‘Mr. LasuMaAn. Is it correct that for the period indicated, the legal 
fees paid by this company were $2,267,416.47 and outside charges were 
¢2 million ¢ 

Mr. KuyKENDALL. Yes. 

Mr. Lisuman. And for other outside charges, it was $174,839.73 ? 

Mr. KuyKENDALL. Yes. 

Mr. Lisuman. So the total for 1955 to 1959 is $2,442,256.20, is that 
correct ¢ 

Mr. KuyKenDALL. That is correct. 

Mr. LisuMAN. In this tabulation, we find in 1955 the firm of Baker, 
Botts, Andrews & Shepard receiving $112,719.62 in legal fees. Has 
that been included in the cost of service? 

Mr. KuykenbatL. The staff had prepared some information, ap- 

ntly, in anticipation of this line of questioning, but they have not 
gotten it prepared for Tennessee Gas Transmission Co. So we couldn’t 
tell you right now, but we can supply the information to you. 

r. Lisoman. Mr. Chairman, may this information be supplied for 
the record ¢ 

The Cuarrman. Yes, you may supply the information at your con- 
venience. 

Mr. KuyKENDALL. We will do so. 

Mr. Lisuman. We will come to another legal] fee for 1955, Wheat, 
May & Shannon, of $30,922.26; do you know whether that was in- 
eluded in the cost of service ? 

Mr. KuyKkenpat.. I believe I will have to give you the same answer 
unless the staff can recall all these years. 

Mr. Smith, do you have any personal knowledge or recollection that 
it would be accurate that you could give on any of these years? 

No, he says he does not. 

Mr, LisHMAN. In 1955, we have the fee to Thomas G. Corcoran of 
$60,559.18. Do you know whether this was included in the cost of 
service / 

Mr. Kuykenpay. Well, I think we all know that some of his fees 
were eliminated. 

Mr. LisuMan. Was this one of the fees eliminated ? 

Mr. KuyKenpatu. Well, Mr. Smith thinks maybe this was, but he is 
not positive, 

r. LispMAN. Could that be supplied for the record ? 

Mr. KuyKenpau. Yes, it will. 

Mr. LisomMan. Would it take very long to get that information? 

Mr. KuyKenpA.i. No; I don’t think it will take very long. 

Mr. Sprincer. Mr. Lishman, while you are on this subject, in the 
year of 1956 there is also a fee to Thomas G. Corcoran in the amount 
of $62,097. Could he find that out similarly ? 

Mr. Lisuman. I was going to ask him the same question about it. 

Mr. Sprincer. All right. Pardon me. Go ahead. 
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Mr. Kuyxenpauu. Mr. Smith cautions me not to promise this ag 
quickly as I indicated. But we will give it to you just as fast as we can, 

Mr. Lisuman. I will ask this: Has this bill been tendered to the 
Commission to be included in the cost of service ? 

Mr. KuyKenbauu. Which bill? 

Mr. Lisuman. The one of Mr. Thomas G. Corcoran. 

Mr. KuyKkenpbau. For which year—1955 ? 

Mr. Lisuman. 1955. 

Mr, KuyKkenpauy. Mr. Smith’s impression is that this was in a tes 
period, and in a rate case where it was disallowed. 

Mr. LisuMan. So it has been excluded ? 

Mr. KuykKeENDALL. Yes. 

Mr. Lisuman. Very good. That is the first one, 1955. 

Mr. Kuykenpauti. We will submit correct and accurate verified 
information. 

Mr. Lisuman. That was the information I had been supplied by 
outside sources, and I am just trying to verify it. 

Mr. KuyKenpatu. We believe it is correct, but we want to verify 
it, too. 

Mr. Lisoman. Now coming to 1956, we have another fee of Mr, 
Thomas G. Corcoran of $62,097.85 ; is that correct ? 

Mr. Kuykenba.u. Tennessee has not had a rate case with a test 
period of 1956 in it. 

Mr. Lisuman. Has this fee been excluded from the cost of service? 

Mr. Kuykenpauu. Well, there is no way we could act on it. | 
thought I explained that previously. 

Mr. Lisuman. Has it been tendered to be included in the cost of 
service ? 

Mr. KuyKenpDALu. No. 

Mr. Lisuman. Now, we come to 1957, again, with Mr. Thomas G. 
Corcoran, and we have a fee of $61,522.44. Has that been included in 
the cost of service ? 

Mr. KuyKenpDALu. We have a pending case which may very well in- 
clude this period in 1957 as a test period. We haven't passed on it 


et. 

Mr. Lisuman. Now, we come to 1959, and we find another fee to 
Thomas G. Corcoran of $65,356.35. Do you know whether that has 
been included in the cost of service ? 

Mr. KuyKenpauu. The company has no rate filing based on 1959 cost 
of service or test period. 

Mr. Sprrncer. Mr. Lishman, what about 1958? There is also a 
fee for $61,283 to Mr. Corcoran. 

Mr. Lisuman. I read that. 

Didn’t I go to the—I beg your pardon, I will—1957, you mean! 

Mr. GatcHELL. No, 1958. 

Mr. Sprincer. 1958. ' 

Mr. Lisuman. On page 4, in 1958, we find the fee of $61,283.79 paid 
to Thomas G. Corcoran. Do you know whether that has been 
included ? 
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Mr. KuyKenpaut. Mr. Smith advises me we have a rate case in 
which he thinks 1958 is in the test period, and that has not been 
passed on. ‘ ‘ ; 

Mr. Sprincer. Mr. Lishman, since these fees are all approximately 
$60,000, is the inference that he was retained at $5,000 a month, or does 
the record indicate how that was paid ? 

Mr. LisuMan. One of the questions we have been asking Mr. Smith, 
or trying to ascertain, is with respect to how far the Commission goes 
into the purpose and reasonableness of bills for outside services. We 
have asked that question at the outset of the hearing this morning, 
and you will correct me, but Mr. Gatchell testified on that to the effect 
if it appears to be in line with what the company has been paying for 
similar services in preceding years, it is assumed that management 
exercised good judgment in paying the amount charged. 

Am I correct in that, Mr. Gatchell ? 

Mr. GaTCHELL. Yes, sir. 

Mr. Sprincer. What I am trying to find out, Mr. Lishman, is if the 
books and photostats indicate that this was paid at a rate of $5,000 

r month, which would indicate a retainer, I presume. In some of 
those photostats I examined on Friday it was ame that attorneys 
were retained on a monthly retainer. 

Is there any evidence to indicate this was in the form of a retainer 
by the month ? 

Mr. KuyKenpautt. Mr. Smith does have that information with 
him at this time. 

Mr. Sprrncer. Can you supply that for the record? I think it is 
important. 

Mr. Kuykenpatu. We will supply it if we can get it, if we have it. 

Mr. Lisuman. Mr. Kuykendall, I hand you another document sim- 
ilar to the ones you have just verified. This pertains to Colorado In- 
terstate Gas Co. and it shows the charges for outside professional 
services, legal and other for the years 1953, 1954, 1955, 1956, 1957, 
1958, and 1959 and I would like to have you verify it. This docu- 
ment directly represents figures taken from the material on the files 
of the Federal Power Commission. 

Mr. KuyKenpALL. Yes, this has been checked by our staff and found 
to be a correct compilation of information from our annual reports. 

The Cuarrman. From the record of your Commission. 

Mr. KuyKenpati. Yes, from annual reports filed by the company. 

The CHarrman. Let it be received. 

Mr. Lisuman. Mr. Kuykendall, in 1953, is it correct that Doherty 
& White received for legal services $65,046.92? 

Mr. KuyKenDauu. Yes. 

Mr. Lisuman. And in 1954 the same firm received for legal services 
$123,620 ? 

Mr. Kuykenpau. Yes. 

(The document referred to follows :) 
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Charges for outside professional services (legal, public relations, ete.) cory 


from annual reports to the Federal Pawer Commission filed by natural 9 


pipeline companies as required by sec. 10(a) of the Natural Gas Act 


COLORADO INTERSTATE GAS CO, 

































































1953 
i 
Type of service Recipient Amount 
- _< —— : re 
Legal (regulatory and general) -_.__.-....----.----- Dougherty & White___.__- , 1 $60, 048,» 
DO pasos tpi wang ta obey es ee t-4ab dee) dic ae Adkins, Folley, Adkins, McConnell. MMe 
& Hankins. vn. 
Rash. eli ids ih dit iss. 362834 ©. BE: Gibmeriue i Jess lss. Lit ie | 11,000, 
7 hl 
Total........-.------------------ none ew en nee] iene eee eee ee dete renee eee eee |) 82,1469 
| 9 
ee ee ee ae ee 
1954 
— 
Legal (taxation, financing, and general)-__........-- Adkins, Folley, Adkins, McConnell 8 $48, 090, 
& Hankins. a 
Legal (regulatory, financing, and general) __....--- Akolt, Campbell, Turnquist & Shep- 813, 953. 
herd. as 
i a ee ee eee | eB ee em ' 
thebel 21 I: ei PoOTWNUX O: H) Gttiner TZ mee 
ONE nqccsncsccwensonaencenh feanewinn PaRae Rae onE cater act mee a teGneeae 98 
I | 
i a lai LS 
1955 
nN 
Ss oh atnckndedasenannechutewesnnsss comectaseewe Adkins, Folley, Adkins, McConnell 3 $10,000. 
af & Hankins. or 
Legal (regulatory and w.- ein ae IO vincn bacaucbagtiwe | 173,255 1 
RA ACh eddie kttedin dd scctmstdanacianee | C. H. Gilmer-_--_-- on aidesin sk oct 312.000.) 
ee seer lcs dem oct enunbucdesccaseaustens 7 FARIS A os. esi dshstd JAA f.. | 95, 255. 09 
i ab acdannieiat nina hin E Licks SES ce 
1956 
pb 
1S EE eae Oe Oe ee ees | Adkins, Folley, Adkins, McConnell | * $10,000, 
& Hankins. 
Legal (regulatory and general) _- ie] MIURMCY GC WIRUOl. 0509 on nae canoe ne 1 80, 363.0) 
Utility consultation (regulatory and general)...-..| H. Zinder & Associates, Inc.-.-..-_.- 1 24, 359 ( 
Total. 2 Lela soe eee ek eee ended eee cee eee sense esse solu SE 114, 715.00 
BEE cat opnc owes edaees cage btevenkoeeelrccnassescsunteaseupesccans “ae 90, 363. 00 
OGir- nc4sth hw -taohe d-- ol ep se y--o4 Lata Sbb bie hb ~dadedb-—p pide’ 24, 352.00 
1957 
— eens NG SU ists ce sccccteeann | Dougherty & White..........-.....--. | | 1.$77,857.0 
sce etdleceiah | Holland & Tart_- ncccncenaiya ae 
Uulity ‘(consultation and regulatory) mes JJ 22 Sod H. Zinder & Associ: ites, Inc..___-.___- 1 63, 191. 0 
La ae 
SPR sseb rsp laa seen nsoectedeshcsusasees WM sthk -diveukbonwcstiuebeansdeacsceutae 171, 376.0 
lieth bikin ah adbanrekselhethe waiatneaare ie Janne anuesn acl 118, 185.00 
MBROiLT 01 Ja el el winhin lbh JL yaitd bmn sebs deed ntcnn dita] 53, 191.0 
| ' 
1958 
Legal (regulatory and general) ...-....-...-.--..--- Dougherty, White & Reeder_.._._..- 1 $88,270.00 
1959 
I I BE iit Slap dedmibhns cianindewns Cahill, Gordon, Reindel & Ohl_....... | « 1 $31, 580.00 
icem Capmany, financing and general) -_.._..--- Dougherty & Reeder. g } 149, 458. 00 
pute bab betankdbdwewhmwinantinnrnekenas Holland & Hart .._..-.2.-222.--2ls..|/ 7H 
No cetacean vndhacdducaedkounachsccpeee teen eee eto 1319533 IQUE OE | 154,228.00 | 
0 <n Kadi eR edi DA Rn i Mi ekkwodtbebtntigdélatebeeabwnseanuneaal 904, 443.92 
a eae ae Sa Eee eh keheehan at henekssenkdknneanenee 826, 900. 92 
eee acl EE sad wine eedatd smaeanipicaaageemmenaiaaete 77, 543. 00 


1 Fees and expenses. 
2 Retainer. 
3 Fees. 
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Mr: Lisuman. And in 1955, this firm received $73,255 ? 

Mr. KuyKenpauu. That is correct. 

Mr. Lasuman. And in 1956, the same firm received $80,363 ? 

Mr. KuyKenpatu. That is correct. 

Mr. LisumMan. And in 1957, for legal, the same firm received $77,- 
g57 ? é 

Mr. KuyKenpati. That is correct. 

Mr. LisuMAN. In 1958, the same firm for legal received $88,270. 

Mr. KUYKENDALL. Yes. 

Mr. Lisaman. Now does the Commission permit a disbarred lawyer 
to practice before it ? 

r. KUYKENDALL. No, we don’t. 

Mr. Lisuman. Dougherty & Reeder received a fee of $49,458 in 
1959, is that correct? 

Mr. KuyKenpDALL. That is what this compilation shows. 

Mr. Lisoman. What standards are set by the Commission concern- 
ing those who appear and practice before them ? 

Mr. GaTcHeLL. The Commission has, as Mr. Kuykendall said yes- 
terday, required the same standards of conduct for attorneys appear- 
ing before the Commission as are required in the courts. 

Mr. Lisuman. Does the Commission limit the practice before it to 
attorneys in good standing ? 

Mr. Gatcueii. It certainly does. When Mr. Dougherty was dis- 
barred from the Securities and Exchange Commission he did not there- 
after appear before the Federal Power Commission until he had been 
readmitted by the Securities and Exchange Commission. 

Subsequently, the City of New York Bar Association brought dis- 
barment proceedings against him and he was disbarred there and 
took his case to the Court of Appeals of the State of New York where 
itis still pending. 

He has advised us, however, that he has terminated his services 
and is no longer entered as an attorney of record before the Federal 
Power Commission. 

Had he put in an appearance, our attorneys were under instructions 
from me to advise me immediately so we could take whatever steps 
were necessary. 

He has not put in an appearance at any time since then. 

Mr. Lisuman. Persons other than lawyers are entitled to practice 
before your Commission, are they not? 

Mr. Gatcueti. Yes, sir, and occasionally, in very rare instances 
they come in not to practice but to handle a particular matter. Our 
cases are so complex, Mr. Lishman, that really we have had no dif_i- 
culty on this score. They must have attorneys for their protection 
and, therefore, we have found the disciplinary problems to be very 
limited. 

Mr. Lisuman. Is it correct that for the period, 1953-59, the legal 
outside charges of Colorado Interstate Gas Co. amounted to $826,- 
900,92 ? 

Mr. Kuyxenpau. That is correct. 

Mr. Lisuman. And other charges, $77,543 ? 

Mr. KuyKenpau. Yes, that is correct. 

Mr. Lisoman. Making a total of $904,443.92 for that period ? 

Mr. KuyKenpau. Yes. 

61923—60 8 








110 EX PARTE COMMUNICATIONS 


Mr. Lisuman. I would like the record to show these companies that 
have been selected, were selected at random on a sales basis, 
two from the East, ‘two from the West and so on, in order, as a random 
sample to find out what outside charges are being submitted to the 
Commission. 

There has been no other reason for selecting the six or seven com. 
panies. Obviously we could not go into every one of the 120 pipeline 
companies involved and get anywhere. 

We have made an analysis of the legal fees paid to the companies 
aauiiened here this morning and a breakdown was made of the recipi- 
ents of these fees in alphabetical order. I would like to hand this to 
you and, subject to verification, I would like to have this document go 
into the record. 

The Cuarrman. Isn’t that a duplication of what we have already 
put into the record ? 

Mr. Lisuman. It covers all of them and it summarizes alphabetically 
the recipients of all these outside fees and it is for purposes of con- 
venience and it furnishes a very good point of reference. 

The Cuatrman. Well, let it be received at this time. We will deter. 
mine whether or not it should go in the record. I see no reason for 
duplication of information. Let it be received and we will deter. 
mine it. 

(The document referred to follows :) 


Analysis of legal fees 


ADKINS, FOLLEY, ADKINS, McCONNELL & HANKINS (1958 ear rane comma 
903 FISK BLDG., AMARILLO, TEX 




















Company Year Service Amount 
Colorado Interstate Gas Co..................--......- 1953 Lega (regulatory and gen- 1 $11, 100.00 
eral). 

Rl ote ati oe ee, Legal (taxation, financing, 2 48, 080. 00 
and general). 

ecg ee he pectaareteegebateseeee eee WEL: sac enaeeeseeeens 2 10, 000.00 

a a a ae 1956 eee ca taaoie wane enaan 2 10, 000.00 

Gc ontieetit eee ed nt nenebncne ei daatenn teamed ietn Dh Tine cnankiehsecwenn’ 79, 180.0 





AKOLT, CAMPBELL, TURNQUIST & SHEPHERD, DENVER, COLO. 





Colorado Interstate Gas Co__--- PS cedgnmtbiwmecdee Legal (regulatory, financ- 2 $13, 253.00 


ing, and general). 








ARVEY, HODES & MANTYNBAND, CHICAGO, ILL. 








Tennessee Gas Transmission Co-._-....-.------------ 1955 ON a nll eas 1 $15, 004. 29 
Or dwbsdacds cheb dudtke Dk dcceatcctlak sel EE lakes SEDs wectedouss ‘ 1 15, 014. 14 
2 ee eae nee On a ee a ae Sh hice Hw pesos ee 1 15, 006.9% 

NNN e enn enn seen ee ee eT i REAR e nen naeee aaa 45, 025. 36 





RALPH B, AVERY, 412 PLAZA BLDG., JACKSON, MISS. 





6 ae ee SD: ot, WEES occ enngemeeennrred $26, 338. 05 











See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


AVERY & PUTNAM, 412 PLAZA BLDG., JACKSON, MISS. 
_— 











Company Year Service Amount 
oe a 
a eR PS Sef Sco wkanncacesneemeen $11, 870. 81 
vee Dc. Asp eskeeccobanbenneesdemenbabsaileedens ae sone Gti ccsmt gaan 53, 774. 74 
Eo  cccubumhuuatschavacdsdpcuneiSemiss aa eeee neat ei ten aa ee 65, 645. 55 


BAKER, BOTTS, ANDREWS & SHEPHERD, HOUSTON, TEX. 
ee ee 





Tennessee a eee eee are BOG. ‘1 We 3 850k eee ee 1 $112, 719. 64 
NE aired intact inna ella cabin gccinauemeeteen I hci nccoiaccanmiend 63, 079. 93 
eh csaks cine pauGeasnomiinaueasiaseas TA bo I a aciceeteniamaoman 92, 193. 17 

MMe CUMnaseeshtaabhbastendncumbiadiaial La leaned ip si ao dies area edb daazedaned 73, 723 
cee ah nied a dala’ A ceteetiletCRES TOs Bika 5 cticittttentences 70, 339. 53 
SE Biinccidteentndcuet cations orasnpacacéganinalasdauees|scteud san cseeuseeanseeeaeenel 412, 055. 66 


BAKER & DANIELS, INDIANAPOLIS, IND. 


Panhandle Eastern Pipeline Co.......-.-.-----.------ 1957 BAN A Sethian onkackcnscned $55, 520. 00 
ES Sa aa pire ep perenne ee a 1958 |-.--- GBs ciwrcccceecee 128, 222. 00 

ia tee din écknatnendewsnandgedabehouppidada | a Rs pete 156, 408. 00 
I hin sisi inal ssnsk cl enelpeciosverdia bedkammingoen oedsuie he padaeaara Race alales asi lee 340, 150. 00 


BEAL, POTTER & ANDERSON, DELAWARE TRUST BLDG., WILMINGTON, DEL, 





nen CIUP OU ce etsccdscdadacksacceeeee 








BODMAN, LONGLEY, BOGLE, ARMSTRONG & DAHLING, DETROIT, MICH. 








Panhandle Eastern Pipeline Co__..._........-...----- 1957 Lewes... ca ka eee ae $29, 049 
iit tabivetadvasbeatsanandaddébdawer osama Tee) eo ee ene 45,414 
Ranh cect. coon aad snes aos eone esgaaee am egueeeinien beetanmaoese sone eee 74, 463 





BOYLE, BILBY, THOMPSON & SHOENHAIR, VALLEY NATIONAL BANK BLDG., TUCSON, 





ARIZ. 
aT CIOe Cisne Se 1955 LOG. oS cccsewoacaanewene 3 $24, 535. 60 
GE dticab eens ietate nis eees s6ednomnnn diene bite a | Ci chile ee et eiiin 3 24, 929. 77 


ep Tetons SSCA wcccuciicameumstnadiianhintl | 49, 465. 37 
BROBECK, PHLEGER & HARRISON, 111 SUTTER ST., SAN FRANCISCO, CALIF. 


nn ClO OU ooo oo nacaccesecacnunemen ERNE cc ccceddindaeuetes 1 $69, 157. 57 








BRUNINI, EVERETT, GRANTHAM & QUIN, FIRST NATIONAL BANK BLDG., 
VICKSBURG, MISS. 





SND PROGR O60. « cic cnancaditinndnsccdedecchsd SO Th  ticenstimbtbinate $10, 560. 34 
ai acai lca IEE. Liascpilicateinidcianainincabiasemaaell 13, 276. 00 

nn ee re ee ee ee ee eae 38, 336. 77 
tts ocniaoccndesdetnnadadcueetackadevecesthea pomieiiosiametamet dae 62, 173. 11 





See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


CAHILL, GORDON, REINDEL & OHL, 63 WALL 'ST., NEW YORK, N.Y.; 1000 VERMOy} 
AVE. NW., WASHINGTON, D.C. 

















i a 
Company Year | Service Amount 
2 sd aan a i i 
~onrengo intersate Gas Co-.------ 2.2222... 2520 we ce 1959 | Legal (financing)......-.__} 1 $31, 580,» 
Sete OE SIMD TAD oon ccc wc dapewe dé wmaen 1956 | Legal (financial) --..-.-__- 241 671.4 
om | <== 
Tennessee Gas Transmission Co.......--.------------ 1955 TN a 119, 297 
SP. Je uigdde dha bhnnh atin siuni eso brenseonanh bie 1000 |..... do... 14, 308, 
Do... ----+-02e J. MEd 1958 | Lith dG iss | 7 OKy 
— ae 
Total. .....~..--.-------- ------- enn o-oo nnn a] on oon oo | - 22 oo en enone ene een neon ewe 80, 600, 7 
Ss 
and Webel acss nie pcn Row adc lw de | biel | i ek ests tinal tae aaa | 153, 878.3 
CAMPBELL, McNEER & WOODS, HUNTINGTON, W. VA. 
samy mena i a 
Tennessee Gas Transmission Co......---------------- 1957 I casita | 1 $14, 445, 








— es 
THOMAS GARDINER CORCORAN, CORCORAN, YOUNGMAN & ROWE, 1511 K ST, ny. 
WASHINGTON, D.C, 


! 
Tennessee Gas Transmission Co-_------------- es cs ee Ege . 22552. 8225ce5 <a 1 $60, 559,15 
hn teiinnce enna cai aony ‘ ---| 1956 need eS ns oe 62, 097.% 
Shas andi meade a | 1957 pled. nih 61, 522.4 
DO a sats ssctsascesss = ‘ ——— | 1958 |.....do wee eeenaneeenneee| 61, 283.3) 
eee a i niet anand if. eee gail 65, 536, § 
a 
Potel=so<esccessccess sswseu sBewewenaeeiuewncewe [= seee-2e-eenenee weccesnecee | 310, 990.1 


COVINGTON & BURLING, UNION TRUST BLDG., 15TH AND H STS. NW,, 
WASHINGTON, D.C. 





| | | 


Tennessee Gas Transmission Co__--....-.-.------ | 1956 Legal _. oho oan $25, 260.14 
IRD... cuwdanennosonsannex<e autibecesahemenmpceonl “Aeee Tiascecaes. OF O47 3 

| } _ J: ola 

FORO cticnne sedeusiness« a ea i oy tse lide Ss tl let adsan tig 30, 316.32 





CHARLES E, CRENSHAW 

paennieiglineaeaeianiahas — ssaseeineacmaneoetneantads = 

1957 LOG wwwavwws witicarsinti | 2 $10, 000.0 
| 


CULTON, MORGAN, BRITAIN & WHITE, AMERICAN NATIONAL BANK BLDG, 
AMARILLO, TEX, 


Tennessee Gas Transmission Co__.-....-.-..----..--- 

















Natural Gas Pipeline Co. of America. .-.-.-.------.-- IOUS .. | LARA <a<apnpeen seulean tthe | $37, 382.73 
chan aie kpakors . bats oat TMP leaetEtnsmdetedaiteeentics okt 88, 674.00 | 
a oe as : a ort... eee. 23, 259. 00 
TR Bc ccc baaowie oe hice enws EE» bases Sle a ceca aaeiece ie | 26, 726.00 

Potal. =. <<. a2. - soewscswswcesscenewvswewewewsces[ecccesee | weranswermmreswures wewewarwswewewai 176, 041.73 
CUMMINGS, SELLERS, -REEVES & CONNER, WASHINGTON, D.C, 
- | 
Panhandle Eastern Pipeline Co...../..-.-.--..-.----- | 1959 | Legal....... weve Geb Buia | $68; 357.00 














Tennessee Gas Transmission Co..-......--.---------- | 1956 | Legal......... alae | 1 $40, 566,41 
a a aa a rected nnnhatesteend tinameeanbiinlaiesiiatitiibiitiianianaidnn 
See footnotes at end of table, p. 118. 
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Analysis of legal fees—Ouontinued 


DAVIS, POLK, WARDWELL, SUNDERLAND & KIENDL, 15 BROAD ST., NEW YORK, N.Y. 
_ 




















Company Year | Service Amount 
<< ee 
ONY 2 Tsao occ i i oe $15, 676. 11 
eh eee cls 1959 |.___. ciate arial 258, 292. 34 
PE Gianasuntenavastdnnsaacsaqibusndeaks Foo penenpmeacetavenereseneana cians 273, 968. 45 
——eEeooO oS 


J. F. HENRY DELANGE, LOCKPORT, N.Y. 
—— s 
Tennessee Gas Transmission Co............--..-----. 





FORt Fic csacasecsnscncuuss 1 $18, 286. 51 











a — 
DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD, 40 WALL ST., NEW YORK, N.Y. 


ee ee ee te 


Natural Gas Pipeline Co. of America--.......-------- nt TTA... oe $132, 563. 00 
7 ees Chh cbt dcieGianninnacbienwannceen ee ee NN ciesdsinconcisuitan aan 41, 050. 00 
Motel. ...---------------22---- 222222222220 en cen ose seesefescecsescesesseessessssenee- 173, 613. 00 


ROBERT T. DONAHUE, AUSTIN, TEX. 
a 


ennessee Gas Transmission Co---......--.----..-.-- ee ees oe 1 $18, 696. 39 
3 DEE Sapna naes wo sndccnstcimenncenanll Mn. tewbme San naiaienantanen 1 26, 152. 50 
ntimaaendaadita 1957 acces nisin aden heal 1 31, 714. 61 


BOONE. So asoasns on csis esos esse sss scssesecensestassaessfessessceceessessueuseessueus 76, 563. 50 








Colorado Interstate Gas Co..............-.----..----- 1953 | Legal Gopulatery and | 14 $60,046. 92 
general). 
Eck hadenachtbcccsseacdanbdqhusaasineen 1954 | Legal (regulatory, financ- | 24 123, 620.00 


ing, and general). 
Pcteesepeccccennn nce cececceccccenncdcecscorapes] ISOS | LRGs Gepalatery und]  ** 7a ae 


general). 
tien dase hpE nied OME. Foon Ss Ba 1 4 80, 363. 00 
DPtt sl Caanedccccddiceees santos Sanee er bscee Qs t kL GNSS 1 4 77, 857. 00 
ee cnc oecccccas esas tcssesayeacaessages 1968 |... eee 1 5 88, 270. 00 
i cednvaichincarnsacnagennqgdal hie ties eae 1959 | Legal (regulatory, financ- 1 49, 458. 00 
ing, and general). 
CE atl ccitnbkecadebcecascdbensaddcwisbaonbsdleciedssbsdetechdadatcedeaeneeamel 552, 869. 92 





FAEGRE & BENSON, MINNEAPOLIS, MINN. 


Tennessee Gas Transmission Co.................----. ME icsccomees Bee 1 $10, 676. 53 











GERLACH & POWERS, WHITE PLAINS, N.Y. 








Tennessee Gas Transmission Co__..........._...----- (go Sees 1 $13, 014. 95 
Ne Oe oe cm caneaneueaeene ee? ts2 0552S sS SS 119, 890. 00 
saan ces oo ae a TE ENE in) citrate ean 32, 904. 95 








Colorado Interstate Gas Co_.__.._....-.__-___-____._- BE Er MI cininca wns cictecmaneaeenbiee 6 $11, 000. 00 
ered a erg ene -.......Se 13, 500. 00 
crake mincncasnan SOT Fa 1055. |..... ihn cain matutiewcciggkik 2 12, 000. 00 


See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


HARGROVE, GUYTON, VAN HOOK & HARGROVE, TEXAS EASTERN BLD@G, 
SHREVEPORT, LA, 








Company Year Service Amount 
ee POG. i. oncccnensescaeoncnsestes BCP eer eee aseel GM 
aaa ee i al a et ee a ate BE BecucdErectiedscoadeuacaeu ene 
} rs 
Total. -------------~---------0------2--------200]e0--2--- pepeeainnsinenneatnnved 25, 047. 








HARDIE, GRAMBLING, SIMS & GALATZAN, TEXAS AT STANTON ST., BOX 153,.EL, Pago 
TEX. 





|. 
a 2 eee ena-o-2---------- | 37 $87, 628.3 


---| 39 102,993. 
| 38109, 001,15 











| 428, 421. ¢7 
HAZELRIGG & COX, FRANKFORT, KY. 
Tennessee Gas Transmission Co----........--.-------- OSG 1} ORs eocexesesszeces | 1 $12, 966,58 
a a a 1086 [....<< aaa 111,433. | 











HOGAN & HARTSON COLORADO BLDG., 14TH AND G STS. NW., WASHINGTON, D.C. 





1 
ee I TIO OR eiittn bets netet ao decccocnadas ek © SN, .. ccucocccucesamaa 
Td et idee G PEAS EGOUKee a eMaRee a rose SS oe ess Cawaaseas 


2 $19, 423.89 
16114, 211. 





EE RAAaRE eta. do nedakeh ak ibnden chan iudambddlsansceenssdennsanascas pee 133, 635.49 


HOLLAND & HART, DENVER, COLO. 


Colorado Interstate Gas Co.............--.....-.--i.- 1957 | Legal e egulatory and t $40, 328.0 
general). 
io uid cn ddrkkcbe dmdipiasiedednneds Gan caeaigieninnerd 1959 | Legal (financing, regula- 1 73, 190.0 
tory, and general). 
ES See a lhe aan a nbeakoandanapontaenbe ae 113, 518.0 





CLAUDE J. JASPER, MADISON, WIS. 





Tennessee Gas Transmission Co......-...--..----.--- Re ay 1 $11, 742.25 
nc taottinantenicnan teh th BtadivbdddudsabGedbeen BRS We ShOOU ccd vccccccssccace 1 11, 490.18 
re Ae fea ere eo ee a nda eustanwnaapeeacs 23, 232. 38 











Tennessee Gas. Transmission Co..........--.------.-- es, ee Se 1 $12, 200-00 
ON i ial eae eee hE ek eaeeentnn gt Senne alti a ae | 1 38, 697.92 
a lk oid eens cal | 50,807.92 
a a Tce eeetccamimcen tection 


See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


HARRY 8S. LITTMAN, WYATT BLDG., 777 14TH ST., NW., WASHINGTON, D.C. 





Company Year Service Amount 
setting enteral sctaaiitacnaican eins 
Tennessee Mies Trenamission Co. 2222 5...-2Lc..-.. 1955 Legal estes 4 ulate 1 $15, 827. 21 
eee UO lexng lek guacessenuauntnned 1118, 703. 35 
a Maatos ccc ewnonciataeee 1 136, 075. O1 
1068 |f---.- NN i ocean eete 1 143, 284. 30 
eee... biskaa Cy ica si sicticeseinticaen tianlian 1 67, 883. 77 
ntsc ncsinnsaninicnsldiiltelednnctdbldSnnsd Rtnamanalcginestel chiaaiadeacc aa 481,773. 64 
Panhandle Reagents Pipeline C0... 322-5282. acon er eee ae 27, 261. 00 
si sa oleate dd ssa Sides inca open ea oe ages ae pL at eS ees Fae Ber ee ae 25, 586. 00 
enn. :cenk Seat EieGedeiinduadeqagainadul satan bepwananu mada maemmd ted miaaedll 52, 847. 00 








THORN LORD, TRENTON, NJ. 









































a 
Tennessee Gas Transmission Co---- | OO TIES ss en aan 2 $12, 900. 00 
Do 1067. |... 06.22.02 STS 2 12, 400. 00 
ha kissin teh cv ee sien snsn woh ose seca dss Ste cient psn etal anak seek neti eh Bsa aaah 25, 300. 00 
OO ericicierhmneen 
JOHN E. LYLE, JR., CORPUS CHRISTI, TEX. 
Panhandle Eastern Pipeline Co_......--.------------- | ROG | SGU. ic csinenn engi $29, 082. 00 
MARSH, DAY & CALHOUN, BRIDGEPORT, CONN 
SCs 2 PRIMEY O0~ - oo s.cccecacecaacca| 2G | EMDEEn cocceccasccasscccces 1 $16, 809. 38 
ln diicteecatle Geto thallus amsiledcinihe athakindateode d 1966 ‘}....1 G64. 2. a 1 13, 931. 98 
30, 741. 36 
$20, 477. 86 
20, 102. 91 
22, 988. 77 
32, 781. 68 
96, 351.2 22 
LAMBERT MCALLISTER, 2000 K 8ST. NW., WASHINGTON, D.C. 
iene a tite tink decde 1066. | Legal. ...22.ui0i2c.L..l.] “SG 
a at ie as dial ehmaael em aeigiaieien a Teh 1 65, 941. 00 
Dat hice nike wiaiihien c+ dieu’ iat hk lagidteen tg A: S| aecam ae oe ania a cee ee 1 46, 183. 33 
tiettctosscctostlekded ice sacu due eealbdasetek 2000 oft es Ad... 1 31, 321. 93 
tl eign aivnndeesuinkyodwagieednaakahalsbdssnatinkddnwhameemeaoaamaaes eal 166, 413. 88 








LIDDELL, AUSTIN, DAWSON & HIGGINS, GULF BLDG., HOUSTON, TEX. 





mee Metural Gas Co................--.-......--.. a | ee ee eae 2 $59, 372. 92 
NE Terese” oho enn nen - ge ea) 4 NTE ke 1956 |____- Cree 2 2 54, 064. 54 
ein icine ceainushainnmwrnirmteaniwe. sunita TOs Maen Oa is as ucekaeeens 16 58, 211. 54 

ee ne ete nae Lecn sae mean Keane ean aa oaiae eae 171, 649.00 00 








Natural Gas Pipeline Co. of America.............---- | 1954 | esa ere $56, 151. 55 





See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


MONNET, HAYES & BULLIS, FIRST NATIONAL BANK BLDG., OKLAHOMA CITY, OKLA 
Ss 





Company Year Service | Amount 
rs. 
Natural Gas Pipeline Co. of America. ........-....--- 1965...) Legal.....ciieceniuwies $30, 332, 09 
———————— ee 


DAN MOODY, AUSTIN, TEX. 





ST 

Panhandle Eastern Pipeline Co................-..---- ex atninnsnendeakaniih $36, 582, 00 
DEL biedah nddd denenckcanadeneebeadecodsneenumage BE. CiGG CUE K an basccsncccwieseis 45, 358, 00 

iin dihdeuebiadngabnansccvacedaeacsdapehslounscesenlroknes02s0npshsekanesns<akns 81, 940.09 


|} Z|. | 

















ey ee eeneren Cae Oo... soe redo gd SE EE ca dawacssccentnsince 2 $53, 102.07 
Sasiinidpineeina oulpbnccnctiteniotmneapemuinaasennianiaudaddamnste 19056 j..... iy dire cidelanaekoiannacdiscl 2 75, 864. 70 

Siti d.nietididhelathciahsiiarethntaeiaaaieiai sa nitiiieetaietaibiadiaidainmaitcidicais 1969 |..... hc cancbrsesreencseaes 1 82, 860, 79 

die Aictllnnceboniiciigintieiecamanb ikaw dnd pita nentlentl irennthidininn wiseita ister qaianpaaiigieiia 211, 827. 56 

OLIVER & FUDICKAR, OUACHITA BANK BLDG., MONROE, LA. 

ED ng. cic noncsenscnsnecsasnenuds te) OS nit ecnknbomaens $19, 202. 01 
Dat Ninndenitietenseciebehnneekenbnibasetsy COE pine RS oan aedrgeeaennanas 21, 008. 4 
EERE cee ae een eT ee MN, FLT Tee a a ae 40, 300. 55 





PATTERSON, BELKNAP & WEBB, 1 WALL ST., NEW YORK CITY; PATTERSON, 
BELKNAP & FARMER, 1120 CONNECTICUT AVE. NW., WASHINGTON, D.C, 





Panhandle Eastern Pipeline Co......................- | Bd irc tenennncmennnical | $86, 519.00 





L. H. PEREZ & SONS, NEW ORLEANS, LA. 





Tennessee Gas Transmission Co............-.....---- | 1956 | LOG. .0cndstawesccanaes | 2 $25, 000.00 





RAICHLE, TUCKER & MOORE, BUFFALO, N.Y. 





Tennessee Gas Transmission Co..................-..- | 1956 | ia aa al | 1 $18, 120.9 





G. BENTLEY RYAN, 6399 WILSHIRE BLVD., LOS ANGELES, CALIF. 














Natural Gas Pipeline Co. of America_.......-..-.---- NN 9 $49, 046. 45 
Divo cccddusent dines cde bh Shasta dkbcdeaesa Weee 1s6cdée Gen s ty bond ceasdden 988, 132.00 

a itiidhadiamiiaitnkianatrntinnaahtnaninnanmaenaeiet BON ose al aici 9 191, 823. 00 
eee 1958 |...-. TO aaa 376, 643. 00 

BE  AicktncwinnalBbdJ.cbbelacde eS ee AGNI LRU 297, 519. 00 

ae ee a eee 1, 003, 163. 45 


si eect acd cr ae a ere mae eee 
‘See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


SHARETTE, PALEY & CARTER, 52 BROADWAY, NEW YORK, N.Y. 
_ 





Company Year Service Amount 
eS 1 
El Paso i CRC Ls Sinacccamanipewebadppecaweis 1955 I 6 | 2 $16, 926. 62 


ee 

SHEARMAN, STERLING & WRIGHT, 20 EXCHANGE PL., NEW YORK, N.Y. 
i 
El Paso Natural Gas Co-.-.-..------------------------ | RO...) RNR iis i ree siocs | 





SHOTWELL & BROWN, MONROE, LA. 
a 





nessee Gas Transmission Co_..........--.-.-.---- OE ica ah cence 1 $12, 774. 92 
on. cnn ane sc nace 7 Caters py pemargneeoes: 120, 812. 43 
attended inca connmanienani lacie ae 33, 587. 35 





SIDLEY, AUSTIN, BURGESS & SMITH, 11 SOUTH LA SALLE ST., CHICAGO, ILL. 


























Natural Gas Pipeline Co. of America. ---.......-.---- ee ae | $30, 478. 00 
SNELL & WILMER, SECURITY BLDG., PHOENIX, ARIZ., (1954: HEARD BLDG., PHOENIX, 
ARIZ.) 

OD GIOO OO. ca wenccdescacncntdcéosecsncna CR Pe eee ee | 2 $11, 186. 04 
eee ncandwesednetevetedesuccnesnunwh 1955 pisces WU oecate aii we oe nee wate 2 13, 437. 89 
Get nccictbncwtaansbwndnddmeqana iceaoninelitie 1956 nada Oo ncenccannse ease 2 14, 638. 62 

os es ere aa te tact dee |rossee-- | tee tatdiun he oie alia 39, 262. 55 














| 
Panhandle Eastern Pipeline Co__.-.........-.....---- | 1957 J oS) a) hee | $219, 763. 00 
EEE toeaacwicneconsecocdeseete es tden Tt eRe” Poet ae RT 5 2 | 217, 983. 00 
TT a oy cnectceecdad -| 1959 | ick hs Mile Son Saye eee ae | 163, 562. 00 
Mma bests. bbe) Lilet oud ve) sareua| LUA 2s) 1 A A | 601, 308. 00 








Tennessee Gas Transmission Co__.._.........-------- 1955 | Legal_.._.._- ab wap ieee 1 $17, 333. 77 
cn soccun Rae icaads ase eaes FO Fe ae re 1 16, 742. 81 
So dln Gada ocwank takes | 1957 | bias. Moh ie EME | 1 11, 756. 23 

EM Sei crys ee et IA TE | a eee ee fee Re | 45, 832. 81 





SULLIVAN & CROMWELL, 48 WALL ST., NEW YORK, N.Y. 





El Paso Natural Gas Co 1959 








OOM 6 he TAG | 1 $318, 376. 54 





TOWNER & ERWAY, ALBANY, N.Y. 








Tennessee Gas Transmission Co._............__-- ef 1955 | OE Lo at atte $10, 101. 49 





VINSON, ELKINS, WEEMS & SEARLS, ESPERSON BLDG., HOUSTON, TEX. 














NMOS. 8 8 eee ncanenncoaces RO: F OMNE. «x es wala nucsece kei $95, 687. 35 
Renee) OE Osi ido. ice 1957 |... Geli 2IAbOoue 158, 269. 85 
a eg joes, Ls. OO ek ee 216, 588. 90 
eee Se LESTE Cig Ja) 1959 |____. Gb. 22255 Sak eek 96, 556. 14 

eon, PR ce ohana wacteocel ee cathe cased aac oie eee 567, 102. 24 





See footnotes at end of table, p. 118. 
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Analysis of legal fees—Continued 


WHEAT, MAY & SHANNON (PROBABLY AT PRESENT KNOWN AS MAY, SHANNON & 
MORLEY), 1700 K ST. N.W., WASHINGTON, D.C. 








Company Year Service Amount 
_— | | 
Tennessee Gas Transmission Co-.......------------- Wee | SMOOL. oc ccceudeuecnscrannen 1 $30, 922,95 
= 


WILKINSON, LEWIS, MADISON & WOODS, 17TH FLOOR, BECK BLDG.,, 
SHREVEPORT, LA. 


10 $55, 504 » 
10 59, 660. (4 
10 44, 279. 9 

48, 233.73 


a 
207, 687.01 





WYNN, HAFTER, LAKE & TINDALL, GREENVILLE, MISS. 

ee 

Tennessee Gas Transmission Co-.-_..........-...------ | ia | A aS ae oe eee 1 $36, 683,37 
$e 

MORTON E. YOHALEM, 815 15TH ST. NW., WASHINGTON, D.C. 

sds eee 
Wameoe cae Pigwlees Co. 2 oben de ce a! CE ee $29, 618, % 
Nee Dah ek cates caniwinwseccasnccnanenwinneeseee BU faccée i cisasccenassauwaed whens 38, 000.00 


Read epaiiiiciticacckekamaniigetiad 67, A188 








1 Fees and expenses. 

2 Fees. 

3 Retainer and fee. 

4 Listed as paid to Daugherty & White. 

5 Listed as paid to Daugherty, White & Reeder. 

® Retainer. 

7 Listed as paid to Jones, Hardie, Grambling & Howell. 

8 Listed as paid to Hardie, Grambling, Simms & Ferrille. 

® Listed as paid to Ross & O’Keefe, 122 South Michigan Ave., Chicago, Tl. 

10 Listed as paid to Wilkinson, Lewis, Wilkinson & Madison, at the above same address. 


Mr. Lisuman. This supplements the material that has already been 
placed in the record. 

T have no further questions, Mr. Chairman. 

The Cuatrman. Mr. Rogers ? 

Mr. Rogers. I have no questions at this time, Mr. Chairman. 

The Cuarrman. Mr. Bennett. 

Mr. Bennett. Mr. Kuykendall, when you speak of a rate of retum 
of 6 percent, for example, does that mean that the common stock- 
holders of the company will earn 6 percent on their stock ? 

Mr. KuyKkenpau. No, it does not. 

Mr. Bennerr. What does it mean? I would like to have some clar- 
fication on how a specific rate of return fixed on a specific project of 
6 percent, translates itself into an earnings rate on common stock. 

fr. KuyKEnpDALL. Let’s assume there is a company that has a rate 
base of $100,000, and it is determined that it may earn or should eam 
6 percent on that rate base. That would mean that it would eam 
$6,000 over and above operating expenses, depreciation and taxes. 
Now that is $6,000 which would have to be used not only for the bene- 
fit of stockholders but for other expense of money the company had, 
interest on notes and on bonds and so forth, so the rate of return 1s 
divided between the different types of security holders which the 
company has. 
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Mr. Bennett. In the average case, would the earnings rate to com- 
mon stockholders be the lower or higher rate of return fixed by you? 
Mr. KuyKEnpDALL. Well, in pipeline companies the average situa- 
tion is that the return on the common equity is—would be more than 
§ percent. It would vary depending on the capital structure of the 


any. 
i. sian: There have been newspaper stories in respect to the 
Midwestern case, that have said that a 644 or a 7 percent return would 
have the effect of giving the common stockholders an earning rate on 
their holdings of as high as 15 percent. Would that be true? 

Mr. KuyKEenpDALL, Well, I could not tell you that. I can see where 
it might be true. Of course assuming that the company gets all the 
sales that it anticipates. It might be true, say, in about 3 years. 
There again, it depends on the capital structure, what the equity ratio 
isand what the debt ratio is. 

Mr. Bennett. Would you also say that it would, in your opinion, 
amount to 15 percent ? 

Mr. KuyNenDALL. I can see how it could, say at the end of 3 years 
operation when they were getting all the revenues that they probably 
counted on getting by that time. 

Mr. Bennett. The rate of return, then, that you find is geared to 
the particular operations you are concerned with ? 

Mr. KuyKENDALL. No, it is geared tothe company. 

Mr. Bennett. Geared to the company? Well, normally the aver- 
age person, including myself, think in terms of a rate of return to the 

ple who own the company, namely the common stockholders. Now 
ifyou are talking about a 6-percent return that multiplies into double 
that amount for stockholders, then there are two different concepts of 
what rate of return means. 

I know very little about fixing rates in public utility matters, but 
itwas my understanding that rate fixing would be geared to what the 
man who owned the company wanted. 

Mr. Kuykenpauu. Well, the practice as used in utility regulation 
does not mean that. It means the percentage of the rate base or fre- 
quently it is used to refer to percentage of the total capitalization 
which is always very close to the rate base. 

Mr. Bennerr. Does that same principle apply to electric utility 
rates ? 

Mr. Kuykrenpatt. Yes, when we speak of rate of return to a com- 
pany. 

Mr. Benner. I mean, when we speak of a finding by the Commis- 
sion in a utility matter that a rate of return is 6 percent, we are not 
speaking then necessarily of the rate of return that the owners of the 
company receive on their investment ? 

Mr. Kuyxenpauy,. No, not the stockholders. 

Mr. Bennett. Why isthat? Is that because of the statute or is that 
#tule of the Commission, or just why don’t we, for example, instead 
of saying in one of these cases that the rate of return is 6 percent, 
why don’t we say—if it results in an earning return to the stockholders 
of15 percent—the rate is 15 percent ? 

Mr. Kuykenpaun. Well, it is just the terminology that has been 
huilt up over very many decades in utility regulation. 
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Mr. Bennett. Does that come about because of the provisions of 
the statute itself or does that come about because of the policy or ryly 
of thumb that has grown up ? 

Mr. Kuykenbat.. It is not by virtue of our statute. 

Mr. Bennett. How has it grown up? 

Mr. KuykeEnpbALL. It is not by virtue of our statute. It has ; 
developed in the whole course of utility regulation, State and Feder,] 
and including all kinds of utilities. 

Mr. Bennerr. Would it be accurate to say that instead of using 
the 6-percent figure that resulted in a return to the stockholders of 
double the amount, we use the rate of return the stockholder gets? 

Mr. KuyKENDALL. Well, when we fix a rate of return we also study 
and compute what you are talking about. 

We analyze the company’s capital structure, determine how much 
of it is in common equity and how much of it is in debt and how much 
of it is in preferred stock, if any, and we then apply and calculate 
what a certain rate of return would yield, and then compute hoy 
much of that would go to the common stock equity holders, how much 
would go to the preferred stock and how aes would go to the long- 
term debt or any debt. 

So we do consider that. That is what is called the cost of money, 

Mr. Bennett. Usually preferred stock has its specific rate of return 
as distinguished from common stock. 

Mr. KuyKenpau. Yes, preferred stock has a specific rate of return, 
as the debt has a fixed rate of interest. 

Mr. Bennett. Those things go into the rate base, do they not! 

Mr. KuykenpDatt. Oh, no. 

Mr. Bennett. They donot? Interest, expenses of that type? 

Mr. Kuykenpa.u. No, after you computed it, say you assume 4 
6-percent rate of return, then you compute how much you require 
annually for interest, and you compute how much would be required 
annually for common stock dividends, if any—I mean preferred stock, 
and then the remainder is available for common stockholders. 

Mr. Bennetr. When you fix the rate of return, for example, at 6 
percent, do you take into consideration that this will bring about a 
double or maybe a triple yield to common stockholders ? 

Mr. KuyKkenpatu. We always consider what that would yield to the 
common stockholders, yes. 

Mr. Bennett. Is that an important factor in determining what rate 
of return you fix? 

Mr. Kuykenpatu. Yes, it is a very important factor. The law r- 
quires us—it is so well established that these companies are entitled to 
earn an amount which will enable them to continue doing business and 
to attract capital, if necessary. Of course what kind of a yield the 
common eeckhatdens get is a big factor in determining whether a com- 
pany can attract capital. 

Mr. Bennett. In this Midwestern case would you take into con- 
ere what the stockholders’ return would be on the common 
stock ¢ 

Mr. Kuyxenpauu. Yes, we had our staff make a comprehensive 
study of all that. 

Mr. Bennerr. You don’t know what that figure would be now! 

Let me approximate it. 
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Mr. KuyKENDALL. Well, using what rate of return ? 
Mr. Bennetr. Well, let’s say using the rate of return that the staff 
recommended. Or using the 7 percent the company wanted, either 


nvr. KuyKENDALL. Of course you have to know the costs of your 
other capital, your interest costs, and preferred stock and so forth, if 
. Mr. Bennett, I believe our staff has made some computations 
based on the proposed financing plan which the company submitted 
tous after the hearing and pursuant to our order. If the company 
armed a 6-percent return, the return on equity, and equity means 
capital stock and —— common stock, of 7.25 percent at 614 rate 
of return—this is in the year 1960—as computed they would earn 8.81 
reent at 6.5-percent rate of return, it is computed they would earn 
10.83 percent on equity and at 634 it was computed the company would 
earn 11.93 percent and at 7 percent it was computed the company would 
earn 13.50 percent. 

Mr. Bennett. The stockholders’ rate of return almost doubles when 
you go from 6% to 7 percent ; is that correct ? 

Mr. KuyKENDALL. Pretty close to it on these calculations, 

Mr. Bennett. Is that why the Tennessee Co. was so concerned 
about the 7-percent rate ? 

The CuarrMAN. There seems to be a great deal of moving around 
all the time. I would like to ask those who are here, as well as the 
staff personnel to have order. It is disturbing us to be moving 
around here all the time. You may proceed. 

Mr. Bennetr. Well, now, have you any figures available as to the 
dollars and cents difference in this case between the 614 rate and the 7- 
percent rate? Can you project that for us, based on these percentages ? 

Mr. KuyKenpa.. I have heard that figure but I can’t recall it off- 
hand. Bear in mind that when the rate of return is increased the 
Federal income tax must be taken into account because 52 percent of 
all profit is taxable, and so if the income is increased $100,000, the 
company only gets $48,000. So if you are going to really give them 
$100,000 increase you have got to give them over $200,000 in revenue. 

Mr. Bennetr. I would lke to get information about the dollars 
and cents irrespective of the tax. 

Would a stockholder’s gross profit be almost twice as great with 
a7-percent return as against a 614-percent return ? 

Mr. KuyKenpatu. That is what was indicated in what I read you, 
and I think we have it for some other years, and I will read it for you 
if you would like. 

arin mind these are all staff calculations of the future. 

Mr. Bennett. Yes. All I am asking for is an approximate amount. 

Mr. Kuykenpatu. And it will give you an idea. 

It was calculated that in 1961 at 6 percent the company would earn 
108—I mean the common equity would have a return, a yield, of 7.08 
percent. At 614, it would be 8.48 percent. And at 61% it would be 
989, and at 634 it would be 11.29, and at 7 percent it would be 12.70 
percent. 

And I have calculations like that for the years 1962 and 1963. If you 
would like to hear them. 

In 1962 at 6 percent the return on equity was calculated to be 6.89 
pereent; at 614 it is calculated to be 8.16 percent; and at 61% it is 
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calculated to be 9.44 percent. At 634 percent it is calculated to by 
10.71 percent, and at 7 percent it is calculated to be 11.99 percent, 

And for 1963 the return on common equity would be estimated ty 
be 6.70 percent at 6 percent. And at 614 it would be 7.84 percent, ang 
at 614 it would be 8.99 percent. At 634, it would be 10.14 percent, anq 
at 7 percent it would be 11.28 percent. 

The Cuarrman. It is now—had you concluded the answer to the 
question ? 

Mr. Kuykenpau. This is all theoretical, as you understand. Those 
changes from year to year come about through some variations in the 
equity and debt ratio during the year. 

The Cuarrman. What is that tabulation you are quoting from, Mr, 
Kuykendall ? 

Mr. Kuyxenpa.t. It is from a staff memorandum that the Com. 
mission obtained from our staff before we acted on Tennessee’s—Mid- 
western’s plan for financing. Incidentally, I believe your staff has q 
copy of it. 

The Cuatrman. Pardon ? 

Mr. Kuyxenpatu. Incidentally, I say I believe your staff has this 
memorandum. 

The CrHarrman. Well, it is then a tabulation which the staff pre. 
pared for the Commission’s information ¢ 

Mr. Kuyxenpatu. Analysis and study. 

The CHarrman. Information and benefit and analysis, and like 
these other things, not necessarily accurate ? 

Mr. Kuyxenpat. No, it is a projection. It is the type of thing that 
is done frequently by analysts, financial analysts. 

The CHatrmMan. Well, it is a little past noon. We will have a roll- 
call in a very short time. I was hoping very much we could conclude 
with you this morning, Mr. Kuykendall, but obviously it is taking 
more time than I had anticipated. The House has a conference report 
that will require a full hour, I am sure. Obviously there will bea 
rolleall. I think we should conclude that part of the program over 
there by 2:30, so we will adjourn until 2:30 in the expectation we can 
get back at that time. 

(Whereupon, at 12:10 p.m., the subcommittee recessed, to reconvene 
at 2:30 p.m., the same day.) 


AFTERNOON SESSION 


Mr. Bennett (presiding). I want to announce that I am in a rather 
unusual position for the ranking minority member of the subcom- 
mittee, but Mr. Harris, the chairman, just called me from the floor 
and said because of the important amendment that he and others of 
the subcommittee are interested in, which is under consideration, and 
will be for some time, he thinks it will be impossible to continue this 
meeting this afternoon. 

Therefore, he asked me to announce that we will suspend and meet 
again tomorrow morning at 9:30 and that witnesses who were under 
subpena will be expected to report again tomorrow and that you, Mr. 
Kuykendall, will resume the witness chair the first thing tomorrow 
morning. 

(Whereupon, at 3:10 p.m., the hearing was recessed, to reconvene at 
9:30 a.m., Thursday, May 12, 1960.) 
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BX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


THURSDAY, MAY 12, 1960 


Hovse or REPRESENTATIVES, 
SrectAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 9:45 a.m., in 
the caucus room, Old House Office Building, Hon. Oren Harris 
(chairman of the special subcommittee) presiding. 

Present: Representatives Harris, Mack, Rogers of Texas, Flynt, 
Moss, Bennett, Springer, Derounian, and Devine. 

Also present: Representatives Dingell and Avery; Robert W. Lish- 
man, chief counsel; Beverly M. Coleman, principal attorney; Julius 
Fanet, staff attorney; William Brewer, staff attorney; Herman 
Beasley, clerk, and Jack Marshall Stack, minority counsel. 

The CuarrmMan. The subcommittee will come to order. 

First let me say I am very sorry about the situation with reference 
toyesterday afternoon. 

Of course, we have no control over these matters that develop in 
the House of Representatives, particularly when there is a contro- 
versial question arising on an agricultural matter, and as Mr. Bennett 
ays, it affects my own district. 

Mr. Bennetr. I said the South, Mr. Chairman. 

The CHairMAN. For that reason I suggested that we come in early 
this morning, 9:30, in order to try to make up for some of the loss, 
beause I do not want to utilize too much time and this is 
time consuming. 

Nevertheless we want to expedite these hearings, because we have a 
backlog of a heavy program and we must proceed to get along. 

Mr. Bennett, you were interrogating Mr. Kuykendall yesterday at 
noon when we recessed and therefore you may resume this morning. 


TESTIMONY OF HON. JEROME K. KUYKENDALL, CHAIRMAN, FED- 


ERAL POWER COMMISSION, ACCOMPANIED BY KENNETH L. 
SMITH 


Mr. Kuyxenpaty. Mr. Chairman, we do have a little—some in- 
formation to give the subcommittee which we said we would supply. 

Would you want to receive it now ? 

Mr. Bennerr. I think you might as well put it in the record, yes. 

(The document referred to follows :) 
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G—18313—MIDWESTERN GAS TRANSMISSION Co. 


At the hearing on Wednesday, May 11, Congressman Bennett asked for the 
dollar amount of the difference if the Midwestern rates are fixed so as to allow 
7-percent return as requested by the company instead of a 6.25-percent return, 
The company introduced exhibit No. 124 in the hearing before the Commission 
schedule 8 of which gives figures showing the net plant investment for the 
years 1960 through 1963, the first 4 years of operation if a certificate should be 
granted. The company estimated an initial net plant investment in 1969 of 
$52,383,000. In 1961 this would be reduced by 3.5 percent depreciation, giving 
a net plant investment of $50,546,000 upon which the return could be comp 
omitting for this rough approximation any allowance for working capital, 

Taking the net plant investment shown by the company, the following differ. 
ence in dollar amount would result from fixing the rates so as to give a return of 
7 instead of 6.25 percent : 


eee ee eT ee Pe eee 





1961 1962 1963 
—_— a ee eee LL 
I i $50, 546,000 | $48, 709, 000 $46, 872, 009 
BENG We HINOUIIOL s See tsw enka kcucetoketetuscitclsctudcacdas 3, 538, 220 3, 409, 630 3, 281, 049 
ee IE Ii hb nine nc tewneccsecenssscense 3, 159, 125 3, 044, 312 2, 929, 

. SS | Ss —= 
ee a i siriircnie nhs becencoumeynppasdapenl 379, 095 365, 318 351, 540 
Allowance for Federal taxes (52 percent) ..............-...---- 410, 674 395, 749 380, 

ppp i anima hemes iE 
Total (difference to consumer) ........-.....-----.------ 789, 769 761, 067 732, 363 
99 


SOU OUEE © JOM... ccccwnsansttddiscudddd.pebddslntiouds 2, 283, 1 





This exhibit also shows that in the second year, 1961, the company estimated 
it would earn 5.61 percent return; the third year, 1962, it would earn 6.18 per- 
cent; and the fourth year, 1963, it would earn 7.06 percent if its proposal was 
accepted by the Commission. 

Mr. Kuykenpa.t. Here is a statement, and if I may, just to save 
time, I will give it to the reporter, but it answers one of Mr. Ben- 
nett’s questions about the calculated difference between the revenues 
of Midwestern if it had a 7 percent rate of return and if it hada 
6% rate of return for the years 1961, 1962, and 1963. 

Mr. Bennerr. Would those figures be projected on about the same 
basis, say, for a 10- or 12-year period ? 

Mr. KuyKEeNDALL. Yes; the same method would be used. 

Mr. Bennett. And is the dollar difference in the rate of return 
approximately three-quarters of a million dollars per year ? 

Mr. KuyKenpbatt. That’s right. 

The figures seem to go down—I mean 62 is lower than 61 and 63 
is a little lower than 62. 

Mr. Bennett. Over a 10- or 12-year period, it would amount to ap- 
proximately $10 million ¢ 

Mr. Kuykenpa.u. I think so. 

The Cuamman. Did you have some other information you wanted 
to give? 

Mr. KuyKenpauu. One more thing. We are asked about refunds 
in the last 3 years of this particular natural pipeline company. El 
Paso, in docket G~4769, by virtue of an opinion issued by the Com- 
mission on August 10, 1959, opinion No. 326, was ordered to refund 
in the estimated principal amount of $14,700,000. Those refunds 
have not yet been made because the company and other parties have 
appealed the case that is now pending in the Fifth Circuit Court of 
Appeals. 

Mr. Smith has some information which he can give you that was 
asked for during the hearing. 
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Mr, Smrru. This relates to Mr. Lishman’s questions and which 
(hairman Kuykendall agreed to clarify with respect to the inclusion 
ofany effect of the legal fees paid by Tennessee Gas 'T ransmission Co. 
n the rates collected as shown in a document which set forth these— 
ihe detail of these special legal services and certain other services, 

rhaps, during the years 1955-59. I think I have the information 
yhich we agreed to furnish. 

With respect to the year 1955, inasmuch as the rates which Ten- 
yessee collected from its jurisdictional sales during that year were 
jetermined in the Commission’s order in docket G—5259, the collec- 
ions from customers based on the—is ultimately adjusted when re- 
funds were made 





were based upon the rates fixed in that proceeding, 
nd 1 believe, as already brought out, the fee of some $60,000 to 
yr. Corcoran, also a fee of approximately $15,000 to the firm of 
Arvey, Hodes and so forth, had beeneliminated. 

The CHarRMAN. What do you mean “have been eliminated” ? 

Mr. Surru. They were eliminated from the cost of service that was 
gsed-as the basis for fixing rates. 

The CuatRMAN. That does not mean they were not paid ? 

Mr. Smiru. They were paid; yes, sir. 

Therefore, as Chairman Kuykendall had explained, when Tennessee 
pid these for the year 1955 they paid them out of their revenues that 
had been permitted under rates, under approved rates for that -year. 
Therefore, the company bore the charges, except to the extent that 
they were deductible for income tax purposes, and it is my informa- 
tio, of course, that these charges, these expenses, are deductible for 
income tax purposes, even the ones which the Federal Power Com- 
mission had disallowed, and therefore, to that extent, there was a 
tax saving. 

Going to the year 1956, the year 1956 was used by the company— 
dight correction there. The 10 months ended October 31, 1956, were 
ued as a test period by Tennessee in filing for rates under docket 
§-11840, which became effective on July 14, 1957, and which rates 
ifter they are determined—will finally be determined—will be the 
rates applicable until May 15, 1959. 

In making its filing Tennessee claimed all of the legal services which 
ithad paid, subject, of course, to the allocations to the nonutility por- 
tion of its business and subject to allocations to these costs to sales 
which were not nonjurisdictional, not subject to rate schedules with 
the Federal Power Commission. 

This case is still in process of trial before the presiding examiner, 
but the staff has presented its evidence, and in the staff’s evidence it 
has eliminated from the cost of service which it recommends not only 
the Corcoran bill of substantially $62,000 for the calendar year 1956, 
which the staff used as a test period in its evidence, but also the Arvey, 
Hodes bill of $15,000, and in addition has eliminated substantially 
$4,000 of other legal fees from the cost of service, making a total of 
$182,000 plus gross which is subject to the allocations that I have just 
mentioned. 

The year 1957 will not enter into any of these rate proceedings of the 
lest period. The next filing by the company became effective May 15, 
1969, and the test period being used for that case will be the 12 months 
ended July 31, 1958, and for a new filing which became effective in 

61923609 
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still another increase on April 5, 1960, the test period will be the 49 
months ended July 31, 1959. 

The staff is still preparing those cases, and there is no question tha 
it will recommend disallowance of the Corcoran and the Arvey f 
but it has not been finally determined whether other disallowanggs 
will be recommended in those cases. 

In addition to this information which I think clears up the ques. 
tions raised, Mr. Springer also suggested that possibly Mr. Corcoray 
was paid on the basis of $5,000 per month, plus incidental expen 
and I have ascertained from the field auditor that that is a correg 
assumption. 

The Cuarrman. Mr. Bennett, you may proceed. 

I know these details and long list of figures and things like that cap 
consume time from now on out and I hope we can get on with this jp. 
formation as to what we want. 

Mr. Lishman, what is it that ought to be clarified with what was 
presented this morning ? 


Mr. Lisuman. As I understand the testimony of Mr. Smith, the | 
Corcoran and Arvey fees for 1956 have been eliminated from the cog | 


of service; is that correct ? 

Mr. Smiru. That is the staff’s recommendation. 

Mr. Lisuman. By the staff? 

Mr. Smitru. That is the staff’s recommendation in a case still befor 
the presiding examiner and which has not been decided. 

Mr. Lisuman. And in 1955 the Corcoran and Arvey fees were elin- 
inated from the cost of service? 

Mr. Smiru. They were in 1954; 1955 has not been used as a test 
period in a case. 

Mr. Lisoman. But in 1956 and 1957 and 1958 the staff has recom- 
mended that these fees be eliminated from the cost of service? 

Mr. Smiru. That is the intention of the staff. Those cases are stil] 
under preparation and have not submitted an exhibit or evidence, testi- 
money to the examiner, in those cases as yet on that point. 

Mr. Lisuman. What reasons did the staff advance for eliminating 
these fees ? 

Mr. Smiru. You mean in the initial 

Mr. Lisuman. The Corcoran and Arvey, yes. 

Mr. Smiru. In which case. 

Mr. Lisuman. Well, I will take each year. In 1956, for the year 
ending October 31, 1956. 

Mr. Smirn. Actually the staff’s period was the calendar year 1996. 
We have the Commission’s decision in docket G—5259 which we will 
follow in that regard. In other words, it was the staff’s view in pre 
senting its evidence in this docket that the support of the Corcoran 
fee and the other one which I mentioned were no different, no better in 
1956 than they were when we eliminated them in 1954 and were upheld 
by the examiner and by the Commission. 

Mr. Lisuman. For what reason were they eliminated in 1954! 





Mr. Smiru. They were eliminated because we were unable to de | 


termine from information supplied by the company or which the com: 
pany failed to supply that services had been rendered for these fees 
As a matter of fact, there is a Commission—there is an examiner's de 
cision on this. 
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Mr. GarcHeii. Mr, Lishman, I can give you the citation of the 
rinted volume in the Commission’s reports which contains the ex- 
aminer’s decision in which he discusses why these particular fees were 
eliminated by him from the cost of service, and then the Commission’s 
decision was they upheld the examiner in that respect. 

Mr. Lisoman. That is what we need for the record. : en 

Mr. GaTCHELL. Yes, sir; that will be found in 18 FPC beginning 
on page 439, for the examiner’s decision, and his discussion of these 
fees is on pages 497 and 498, 

The Commission’s decision starts in the same volume at page 428, 
and the legal fees are discussed on page 435. 

Mr. LisumMan. Thank you. I have no other questions. 

The CHaiRMAN. Mr. Bennett ? 

Mr, Bennerr. Mr. Kuykendall, Mr. Corcoran talked to you twice 
before the decision—was the decision October 31 ¢ 

Mr. KuyKENDALL. Yes, it was. 

Mr. Bennett. He talked to you twice before then ? 

Mr. KvyKeNDALL. Two times which I have narrated here to the 
subcommittee. 

Mr. Bennetr. You testified he came to the office once and called 
youon the phone the other time, which was first ¢ 

Mr. KuyKenpaLu. I have already said I just can’t remember. I 
can’t say. 

Mr. Bennerr. When he talked to you in your office did he call first 
tomake an appointment or did he just drop in 4 

Mr, KuyKenbauu. He called and made an appointment, I believe. 

Mr. Bennerr. Did you know that he represented Midwestern in a 
legal capacity / 

Mr. KuyKenpatu. Yes, I knew that and he has been in my office be- 
fore as I have testified about various matters and plans and so forth 
of this system. So I knew he was a representative of the Tennessee 
system. 

‘Mr. Bennerr. Were his previous contacts of the same nature as 
the one or two that are in question here ? 

Mr. Kuykenpatt. No. They were always about legitimate mat- 
ters, giving information about something they intended to do and 
things of that character, to the best of my recollection. 

Mr. Bennetr. Were these two contacts about the rate base in this 
case, the first time that he had made contacts which you regarded as 
improper ¢ 

. KuyKenpatu. Yes; to the best of my knowledge. The others 
have been the kind of contacts I have described here in this hearing 
which are proper. 

Mr. Bennerr. He was not an attorney of record in this case, was he? 

Mr. KuyKenpnat. No; I believe not. 

Mr. Bewnerr. And he did not participate in the trial or the presen- 
tation of the matter before the hearing examiner? 

Mr. KuyKenpau. No. 

Mr. Bennerr. Another firm of attorneys did? 

Mr. KuyKenpau. Yes. 

Mr. Bennerr. Was his name of record in the proceedings as attor- 
My for either Tennessee or Midwestern ? 

Mr. Kuyxenpauu. No. 








128 EX PARTE COMMUNICATIONS 


Mr. Bennett. Is he an officer of either one of these Companies gp 
far as you know? 


Mr. KuyKxenpatu. I believe he is general counsel of the Midwestern | 
| say V 


Gas Transmission. 

Mr. Bennett. Tennessee or Midwestern ? 

Mr. Kuykenpatu. Midwestern. 

Mr. Bennerr. Do you know whether he is an officer or director? 

Mr. Kuyxenpaui. All I—I don’t know. I don’t think he jg, ] 
think he is just general counsel. 

Mr. Bennett. I want to read to you a memorandum, or part of y 
memorandum, by Mr. Ross of the subcommittee staff. Do you knoy 
Mr. Ross? 

Mr. KuyKkenpnatu. Yes. 

Mr. Bennett. He visited with you about this matter earlier this 
year. And in dealing with his conversation with you, Mr. Ross says 
this: ; 

“Tle,” meaning you, “said that Corcoran stated the purpose of his 
visit after oral argument was to inform him,” you, “that Tennessee 
may divest itself of Midwestern because of possible antitrust action, 

Is that what you told Mr. Ross? 

Mr. Kuykenpaty. Yes; Iam sure I did. 

Mr. Bennerr. “And to point out that the sale of any company js 
facilitated if its earnings record and financial position are good,” 

Mr. Kuyxenpatt. No; I don’t think that is quite accurate, and I am 
sure what I told Mr. Ross is what I told the committee. He wasn't 
that blunt about it. He left me with the impression, and I had the 
thought in my mind that perhaps that was the reason that he was 
talking to me about it. 

Mr. Bennett. But you told Mr. Ross that he discussed two things, 
one of which was that Tennessee might divest itself of Midwestern. 
Did he or did he not say that ? 

Mr. KuyKenpbau. Yes; he said that. 

Mr. Bennetr. Do you recall whether he said anything about the 
sale of a company being facilitated if its earnings record and financial 
position were good? 

Mr. Kuyxenpatu. Well, as I say, I am sure he didn’t put it in that 
direct fashion. But 

Mr. Bennett. He gave you that impression ? 





rr 


Mr. Kuyxenpati. Yes. What I told Mr. Ross there is the im | 


pression I got but I am sure Mr, Corcoran didn’t use that direct 
language. 

Mr. Bennett. You were giving him your impression of what Mr. 
Corcoran said to you? 

Mr. KuyKxenpatu. Yes. 

Mr. Bennett. Mr. Corcoran was doing two things then. He not 
only was discussing this case with you after it had been argued and 
submitted to the Commission, but he was also presenting to you some 
new facts concerning the case, was he not ? 

Mr. Kuyxenpaty. Well, I don’t know whether they are new facts 
or not. He was telling me of some of the company’s future plans. 

Now, if he had come in and done that at any other time, for example, 
after our decision had been issued, I would certainly feel it was per 
fectly proper if he wanted to divulge that confidential information t0 
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ne or any member of the Commission. It is the timing here that 
night raise the question. 

low he didn’t Sav the 1 were going to do it right awav he didn’t 
Now, 5 5 = J? 


| gy when they were going to do it, and I assume from all I know that 


Ss 


they probably never intended to do it until after the system was 
fnanced and perhaps operated for a while. 

Mr. Bennett. During the trial of, or the presentation of the case, 
had Tennessee Gas anywhere indicated that it was going to divest 
itself of Midwestern ? 

Mr. KuyKENDALL. No, I am sure they had not. 

Mr. Bennerr. This was a new situation that was being presented 
to you ! 

Vr. KuyKENDALL. Yes. 

Mr, Bennetr, And it was presented to you, obviously, for the pur- 

of influencing your decision in the matter of the rate of return, 
isthat a fair statement ? 

Mr. KuyKenpDALL. Well, it could be. I have given you the facts, and 
[mentioned the other day that if the inference were drawn that you 
yere drawing, why, then that would be right. He didn’t put it quite 
like Mr. Ross reported, to the best of my recollection. 

Mr. Benner. But if it were true, as Mr. Corcoran told you, that 
Tennessee was going to divest itself in whole or in part of Midwestern, 
it might very well make a difference in the cost of financing this 
project, is that no true ? 

Mr. Kuyxenpauyi. Well, it certainly would, I believe, if they did 
that before they had done their financing. I never got the impression, 
and J am sure he did not mean to indicate that they were going to do 
it before the financing, or before the construction of the project. I 
think he was talking more of a long-range plan. 

Mr. Bennerr. Why would he be talking about it with you then 
before you had fixed the rate of return ? 

Mr. Kuykenpatu. Well 

Mr. Bennett. If what he said were true, that they did intend to 
divest themselves of Midwestern wholly or partially 

Mr. KuyKenpau. Not wholly, but partially. 

Mr. Bennerr. That would have been a very important considera- 
tion because Midwestern, being a smaller company, would probably 
pay substantially more to finance the project than with Tennessee 
back of it. 

Mr. Kuyxenpauu. Yes, I think the ownership of the stock by Ten- 
hessee is an important consideration in financing. 

Mr. Bennerr. What he said in relation to the sale or divestiture 
of Midwestern, in part, that the sale of any company would be facili- 
tated if the earnings record and financial position were good; that also 
would be very true ? 

Mr. Kuykenpatu. Yes. Now that is the point that I mentioned to 
Mr, Ross, to the best. of my recollection, that he may have been 
kaving me with the impression that in order to make that divestiture, 
why naturally Midwestern itself would have to be a going concern. 

Mr. Bennerr. If it were a going concern and going prosperously, 
why, of course, if Tennessee unloaded it, it would be at a profit, 
wouldn’t it ? 
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Mr. Kuyxenpary. Naturally. May I interpolate here, again, aq 
I believe I have testified to this already, but when he talked to me I 
had in my mind the solution to his problem and I had it before thy 
oral argument in the case, and I am sure that it is going to be cley 
when you have heard all members of the Commission, that none of 
use were affected by this conversation in any way. 

Mr. Bennett. What did you say ? 

The Cuatrman. Will the gentleman yield right there? 

Mr. Bennett. Yes. 

The Cuarrman. On that question, which I have tried to keep ¢op. 
stantly in my mind, and I heard your discussion yesterday, I think 
it was yesterday or the day before, there was a 2 to 2 tentative decision, | 

Mr. KuyKenpDA.. Two to two division in thought originally, 

The Crarrman. Division, yes. And you and Commissioner (pp. 
nole had made your own decision on it ? 

Mr. KuyKenDALL. Yes. 

The Cuatrman. Which you stayed with and which was the final 
decision ? 

Mr. KuyKenpbatu. That is true. 

The CuarrMan. But the other two Commissioners had a different 
viewpoint originally, and later came to the same position which you 
and Commissioner Connole had ? 

Mr. Kuyxenpau. That is true, and, of course, you will have to hear 
from them 

The CnarrMan. Yes, I will. 

Mr. KuyKenpatu. But I know positively in my own heart that the 
reason they came to the decision that Commissioner Connole and I 
favored was because of the discussion, analysis, and argument made 
in the Commission room. 

The Cuatrman. Yes, I am sure that is true, but I think since you 
brought it up, the facts should be very clear as to what they were, 

Now the other two Commissioners reached their conclusions after 
these so-called ex parte contacts had been made, is that true? 

Mr. Kuykenpatu. Well, our final decision—I believe that is true. 
But it is certainly true that our final vote on it, when we finally really 
concluded it, it was after this contact. 

The Cuatrman. I fully realize it is their responsibility to— 

Mr. Kuyxenpatyt. And I am not sure I can tell you just when the 
other two Commissioners resolved the point in their own minds. | 
know when they spoke, openly in the Commission meeting. 

The Cuarrman. That is all. 

Mr. Bennett. Did you do anything to try to verify whether Mr 
Corcoran was telling you the truth about this divestiture ? 

Mr. KuyKenpatu. No, I didn’t do a thing about it, and I didnt 
care a thing about it, and I didn’t consider it. 

Mr. Bennett. Did you believe what he was telling you ? | 

Mr. Kuyxenpauy. Well, I didn’t—I wouldn’t say I disbelieved him, 
but I didn’t consider it. I didn’t think it was anything imminent any- 
way, and I proceeded on the basis of the evidence we had before & 

Mr. Bennett. I know. But if it were true what he was saying 
then it really should have been a part of the case, should it not, becaus 
if they were going to divest themselves it would cost the investot 
more to do the financing ? 
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and Mr. KuyKenpau. Well, I obtained the impression from him that 
iI they were not going to divest themselves of that stock before they did 
‘the the financing anyway. | 
‘lear Mr. Bennett. Did he give you the impression that they might add 
eof to their holdings? 
Mr. KuyKENpDALL. Add 
Mr. Bennett. To their holdings in Midwestern. 
Mr. KuyKENDALL. That Tennessee might add to its holdings in Mid- 
western ? i 
COn- Mr. Bennett. Yes. 
hink | Mr. KuyKENDALL. Well, no, I think at that time they owned all of 





sion, | thestock. I don’t think they could have added more. 
Mr. Bennerr. I have before me a prospectus that Tennessee filed 
Yon. | with the Securities and Exchange Commission on February 17, 1960. 





Have you seen that ? 
Mr. KuyKenpDALL, I haven’t seen it but I see your point that Ten- 
final | nessee might be going to buy more stock in Midwestern. 
Mr. Bennett. That is right. 
Mr. KuyKENDALL. No, I haven’t seen that prospectus and I am sure 
rent hesaid nothing about that. 
yu | Mr.Bennerr. Well, on page 11 of the prospectus, you find this state- 
ment: 
hear Midwestern proposes to finance its pipeline system through the sale of long- 
term debt securities and additional common stock. In this connection the com- 
pany may find it desirable to make further investments in Midwestern. 
the = Mr. Kuykenpauy. I have never seen that prospectus, I have read 
idI something about it in the newspapers which is all I know. 
ade = Mr, Bennetr. That would be in direct conflict with what he told 
you back in October, wouldn’t it? They not only didn’t intend to 
you divest but on the contrary, they stated that they intended to add to 
their holdings in Midwestern. 
ft = Mr. Kuykenpau. Well, the only way I could think of, that the 
two could be reconciled would be if so much stock was going to be 
rue. | issued that they could even buy more stock and yet ultimately there 
ally | would be so much more outstanding that they had a minority interest. 
Mr. Bennerr. Don’t you think that Mr. Corcoran’s intent, or didn’t 
he make it clear in his conversation with you, was that you or the 
‘the Commission ought to be considering future plans of Tennessee in re- 
» I spect to divesting itself of this property; consequently, the financing 
might be more costly and the rate of return should be higher. Isn’t 
that the sum and substance of what he was trying to get across to 
Mi. you? ) E 
= Mr. KuyKenpauy. Well, I have given you all the facts as I can best 
dnt | recall and I testified that that inference can be drawn and I just can- 
_ not tell you what was in his mind. I can only draw my own opinion. 
_ | . Mr. Bennerr. Is what I have said the purport of what he was try- 
him, | ing to get across to you? 
r. Kuykenpatu. That conversation alone would certainly leave it 
es | standing probably in anybody’s mind as you say. 
ying; The fact is that he has come in on other times and told me, and I 
think other Commissioners, about future plans of Tennessee, which 
really are confidential in nature and very interesting. I wish I could 
reveal some of them, and since he has done that from time to time 
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this fell into that pattern to that extent, of disclosing the future mop 
or less long-range plans. 

Mr. Bennerr. Would it be fair to say that he was trying to misleaq 

ou ? , 

Mr. Kuykenpauy. Well, I don’t know. At that time, I knew 
nothing about this prospectus, I never considered what he said or | 
have never considered—well, I guess there wasn’t any prospectus whey 
we decided the case. 

Mr. Bennerr. When you had this first conversation were you aware 
of the fact that he was also talking to other Commissioners privately 
about the same time ? 

Mr. Kuyxenpauu. I don’t believe I knew it then, but I would} 
swear to it. I do recal) that the next day or the next time we met 
which I think was the next day, that I brought it up to the other Com. 
missioners that he had been in to see me and I learned he had beep in 
to see the others. 

Mr. Bennerr. You had discussions among yourselves ¢ 

Mr. Kuykenpatu. Yes. 

Mr. Bennerr. Did you find out he had talked to other Commis. 
sioners ¢ 

Mr. Kuykenpatu. Yes. 

Mr. Bennett. Did you ascertain that the conversation with the 
others was substantially as his conversation with you 4 

Mr. KuyKenpauy. Well, there again, Mr. Bennett, I think the best 





thing would be to hear from the other Commissioners, because my | 


memory is rather dim on that now and I don’t think I could give you 
an accurate statement and I believe they can. - 

Mr. Bennett. Well, you did discuss it ? 

Mr. KuykENpDALL. We did discuss the fact he had been around and 
talked to us. 

Mr, Bennett. Did you discuss what he told you? 

Mr. Kuyxenpatt. Yes, I am sure that I told what he told me about 
this plan to divest themselves of part of the stock and also that ulti- 
mately they did not intend to supply the major part, over half the gas 
to the Southern part of the system—the Southern system of Mid- 
western, 

Mr. Bennett. Was the effect of what he told you about the di- 
vestiture discussed ? 

Mr. Kuyxenpatu. The effect of it. 

Mr. Bennett. The effect upon the financing. 

Mr. KuyKenpbauu. No, I don’t recall that and I am sure he did not, 
None of us considered it as relevant to the decision. 

Mr. Bennett. You didn’t consider it relevant ? 

Mr. Kuyxenpatu. To the decision we then had before us. 

Mr. Bennett. Well, it it had been true it would have been relevant, 
would it not ? . 

Mr. KuyKkenpatu. Well, if it were true possibly it is relevant but it 
is incompetent evidence for us to consider and we did not consider it. 

Mr. Bennett. Relevant, if it had been presented at the proper time, 
is that what you are saying ? 

Mr. Kuyxenpatu. It might have been. Assuming they were going 
to divest themselves right away, but I never got that impression and 
they have not, and I haven’t read that prospectus but I assume that 
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jdwestern or Tennessee is still holding all its stock in Midwestern 
and will hold it when it does the financing. 

Mr. Bennett. And add to it? 

Mr. KuyKENDALL. Perhaps so from what you read. 

Mr. Bennett. Did you suggest to Mr. Corcoran that what he told 
ou could be significant in fixing the rate of return ? 

Mr. KuyKEenbDALy. No, I didn’t 

Mr. Bennett. And he ought to request that it be put in the record ? 

Mr. KuyKrenpau. Oh, no. I didn’t respond at all. I didn’t dis- 
cuss it with him or give any thoughts on it, and I certainly had no 
idea of getting that record reopened because we might not have got- 
ten it closed yet, the way those hearings get protracted with all the 
arties we have in them. 

We wanted to make our decision before November 1, which we did. 

Mr. Bennerr. At the time Mr. Corcoran talked to you, had the 
Commission then divided two and two, you and Mr. Connole on one 
side? 

Mr. KuyKENDALL. Yes. 

Mr. Bennett. Did Mr. Corcoran know that ? 

Mr. KuyKENDALL. Well, that issomething I don’t know. He didn’t 
learn anything about it from me, I can assure you of that. 

Mr. Bennett. Do you think he knew about it? 

Mr. KuyKenpatu. I just don’t know. I couldn’t answer that, Mr. 
Bennett. 

Mr. Bennett. Do you think that the fact that he knew about it was 
the reason that he made the contact ? 

“Mr. Kuyxenpatyu. Well, I have wondered about that but I have 
noevidence and I can’t tell you. 

Mr. Bennetr. You didn’t ask him if he knew about it ? 

Mr. KuyKenpatu. No, I didn’t discuss these matters with him. 

Mr, Bennett. Did he ask you how the Commissioners stood ? 

Mr. Kuyxenpatu. Oh, no. ro 

Mr. Benner. Did he say anything that indicated that he knew 
what the situation was in respect to the Commission ? 

Mr. KuyKenpau. No, he didn’t. 

Mr. BenneTT. When the Commission met the next day, it dis- 
owe it but came to no conclusion about what should be done about 
Itt 

Mr. Kuykenpautu. I have here somewhere—I reviewed the meet- 
ings we had that week and I know the other Commissioners have, 
too, and maybe I am wrong in saying we met the next day, I am not 
positive. 

But Commissioner Stueck was out of town and I rather think 
that the other three of us were going ahead, working on other as- 
pects of the case, and I believe we did meet on it the next day. 

That is my recollection. I will see if I can find a note on it. 

Mr. Bennerr. What I want to know, is, after you discussed it, what 
disposition did the Commission make of it ? 

Mr. Kuykenpart. Make of what ? 

Mr. Bennetr. Of his conversations with you and the other Com- 
missioners, his representations. You said it was discussed the fol- 
lowing day and other Commissioners then told you they had been 
contacted and you were discussing it. 
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Let me ask you this: Was the question of whether this discussion 
with Mr. Corcoran was improper taken up at that time? 

Mr. Kuykenpau. Yes, it was, and I think—I know I agreed tha 
regardless of how the conversation was construed, and even if it were 
construed to be a proper conversation, that the timing was poor. Jj 
would have been better—he should have waited a week or so until we 
disposed of this matter to tell us about it. 

Mr. Bennerr. Was any discussion had about putting in the public 
record the fact that he did contact the Commissioners ? 

Mr. Kuykenpauu. No, we were too short of time to consider any- 
thing like reopening the case. It didn’t affect our decision and we 
went ahead and concluded this case and did our other work, and I, at 
least, and I am sure everyone else, ignored the situation, and, in fact, 
I never had the impression, as I said, that there was going to be any 
immediate divestiture and that—that was something ’way down the 
road. We concluded the case on exactly the same basis, I know, as 
though he had never been around. 

Mr. Bennerr. Do you have executive sessions of the Commission 
like congressional committees have as distinguished from your public 
meetings ? 

Mr. Kuykenpauu. Well, all the Commission’s meetings for deci- 
sions are private. There we conduct ourselves pretty much like a 
court does. We meet privately and there is no stenographer there 
taking down what we say. 

Mr. Bennerr. Are minutes kept of the discussions had and the 
action taken ¢ 

Mr. KuyKkenpa.u. No, I just explained that, Mr. Bennett. We 
are acting then in a quasi-judicial manner and we discuss privatel 
and without any minutes being taken of our discussion and I think 
that is the way we should do. 

We should each be able to talk freely with the others, and express 
tentative views and argument, and we never have, and I don’t think 
any Commission, or any court, keeps a record of those private 
discussions. 

Our minutes contain our action, our final action. 

Mr. Bennett. Has our subcommittee staff asked for and been re- 
fused access to those private minutes ? 

Mr. Kuykenpatu. We have staff members in for consultation 
and. 

Mr. Bennett. No, no, I mean our subcommittee staff. 

Mr. Kuykenpauu. Are they what ? 

Mr. Bennett. Have they asked for and been refused access to the 
minutes of your private sessions ? 

Mr. KuyKeEnDALL. Well, those are not minutes of private sessions. 
Those are preliminary drafts and redrafts and with interlineations 
and so forth. I know our secretary doesn’t keep any record of—— 

Mr. Bennerr. Your secretary keeps the notes of these meetings, 
does he not, of what has transpired ? 

Mr. KuyKenpatu. He doesn’t keep any record of what each party 
says or thinks, or says he thinks. 

r. Bennett. Would there be any reason why our subcommittee 
could not look at the minutes of those meetings as they relate to this 
specific case ? 
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Mr. KuyKenpauy. Well, we had a similar question come up about 
his original first draft which was made, and which, of course, was 
on blue paper and only a tentative draft. I wrote a letter to Mr. 
Harris which perhaps you have all seen. I said that although I had 
indicated at the hearing on March 23 that that would be made avail- 
able, on reconsideration, I questioned that that was proper and I cited 
yuthority, legal authority for the matter, so I said I wasn’t sub- 
mitting it at this time, but that if either the chairman of this com- 
mitee or the members of the committee wanted that, we would supply 
it, I still think it is going into the mental processes of the Commis- 
sion which should not and need not be done for popes of this case. 

Mr. Bennett. Under ordinary circumstances I agree with you, but 
where, as in this instance, there is evidence of improper contacts made 
by one of the parties to the proceedings of Commissioners, I think 
then the minutes of the Commission, the notes of the secretary of what 
went on at the meetings just preceding the finalizing of the decision 
are pertinent and as one member of the subcommittee I think they 
ought to be made available to us. 

fr, KuyKENDALL. Well, you place us in a position where maybe 
some people would say we were trying to—refusing to disclose some- 


thing. 

Mr. Bennett. No. 

Mr. KuyKENbDALL. If this subcommittee wants them or if the chair- 
man says he wants them, we will give them to you. 

Mr. Bennerr. Let me put it this way, Mr. Kuykendall. I don’t 
want you to disclose anything that would be contrary to the public 
interest or that would adversely affect the operation of the Commis- 
sion. 

Mr. KuyKenpauwu. That is exactly our concern about it. 

Mr. Bennerr. On the other hand, if there happens to be something 


| in those minutes that has a bearing on the subject matter of this 


inquiry I think it would be unfortunate if we were not able to have 


them. 


Mr. Fiynr (presiding). The recommendation of the present occu- 
pant of the chair is that this same question came up several days ago, 
aid the chairman at that time, to the best of my recollection, ruled 
that this was still in the nature of a pending case, since there is a 
portion of the case which has yet to be completed. 

Therefore, until the chairman of the subcommittee returns, this 


| occupant of the chair is going to sustain the previous ruling of the 


chairman. 

Mr. Moss. Mr. Chairman, unfortunately I haven’t heard the point 
that is now under discussion here, and I would like to have some in- 
formation. Do we have an objection to answering the question on 
the grounds that this is a matter still pending ? 

r. Bennerr. No. I haven't specifically asked for the minutes. 

Mr, Moss. What were you asking for ? 

Mr. Bennerr. I am suggesting that the so-called private minutes 
ofthe Commission immediately preceding the decision in this case—— 

Mr. Moss. Is Midwestern ? 

_Mr. Bennerr (continuing). Should be made available to us for 
ection, and the question Mr. Kuykendall raises is the propriety of 
them available because, as he stated, they deal with the ques- 
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tion of the thinking of the Commissioners and, therefore, we should 
not have them. 

I feel we should on the basis that they may have some permanency 
with regard to the specific inquiry we are making. 

I am asking for dim. although I haven’t made a forma] request fop 
them. 

Mr. Moss. I want the record to clearly show I support the gentle. 
man’s position. I think it goes to the very heart of the issue which 
forms one of the triggering devices for this inquiry, and is most per. 
tinent to the present investigation. 

Mr. Frynt. The Chair will state that the Chair concurs also jp 
that feeling, but nevertheless the Chair retains his previous ruling 
that the previous ruling made by the chairman 

Mr. Moss. Ruling, or reversing at this point a ruling, until he 
consults with the chairman. 

Mr. Kuyxenpauu. Mr. Flynt, I will say this, if I understood your 
reason, the reason you thought Chairman Harris had given for doing 
it was because this case is not entirely over, and of course these cases 
go on and on. There will be financing, there will be construction, 
they will be coming back to us with all kinds of problems and rulings, 
but I do think it is true that our order which we issued in this cage 
granting a certificate and containing the provisions it did, about rate 
of return and our fixing of rates subject to our approval before they 
commenced operation and so forth is concluded. 

As a matter of fact, on one aspect—it is in the courts, isn’t it, Mr, 
Bennett, so far as the northern Michigan peninsula is concerned, is 
it not? 

Mr. Bennerr. Will you restate that? 

Mr. Kuykenpaty. Michigan Gas & Electric Co. has appealed that 
case in the court, have they not? 

Mr. Bennett. Yes; that is my understanding. 

Mr. KvuyKenpatu. Of course that is on another aspect of it than 
what is the subject of inquiry here. I personally, Mr. Flynt, would 
not stand on the point that you raised that the matter is still pending. 

There is considerable law on the point. I cited one leading case 
in the letter I wrote Mr. Harris. The Supreme Court has stated that 
it is not proper and it is not wholesome to dig into the mental processes 
of. judicial or quasi-judicial officials in making their decision. 

This is getting to the point now where if you want to take or grant 
a short recess I will confer with the other Commissioners on it. 

Mr. Friynt. Mr. Lishman has one question he wants to clarify. 

Mr. Bennett. Before he does that 

Mr. Mack. Will the gentleman yield to me? 

Mr. Bennett. Yes. 

Mr. Mack. I am afraid the witness has now confused me. Do you 
or do you not want to make this available? 

Mr. Kuyxenpatt. I have no objection at all to making it available 
because of what is in the material but I think there is a principle 
involved 











Mr. Mack. I understood your letter indicated that you did not want 
to make it available. Are you now changing your mind and you do 
want to make it available? 
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Mr. KuyKenpat. It is not because of anything in the material that 
we wish to conceal but it is because of the general principle and the 
precedent that would be set. __ 

Mr. Mack. Yes, well the thing that is not clear in my mind, and 
[am not indicating that you want to conceal anything, but do you 
or don’t you want to make it available to the subcommittee? ; 

I thought your letter indicated that you did not want to make it 

ilable. 
. eS Well, my letter indicated that we of the Com- 
mission thought it was not proper. We also said that if the subcom- 
mittee wants it or even if the chairman himself wants it, we will 


ly it. 
wr Mack. Well, have you changed your mind since that time? _ 

Mr. KuyKenpauy. That was not my view. That was the Commis- 
sion’s view. Bal 

Mr; Mack. That is what I understand. But didn’t you concur 
in the Commission’s view ? 

Mr. KoyKenpauu. Did I what? 

Mr.. Mack. Did you concur with the majority view of the 
Commission ? 

Mr. Kuykenpbatut. Yes. We were all in agreement on the 
principle. - 

Mr. Macx. You haven’t changed your mind about it? 

Mr. Kuykenpatt. I still think the principle is there that the men- 
tal processes of a judicial or quasi-judicial officer in making a deci- 
sion should not be gone into. That the decision speaks for itself. 

Mr. Bennerr. Mr. Kuykendall, I agree with you, with this excep- 
tion, that if the mental processes of, the Commissioners have been in- 
fluenced by an improper contact of a party in the case, and that 
might possibly be evident, in an examination of the minutes, then I 
think it is pertinent and proper for us to examine them. I say that 
only because of the special circumstances of this case. 

Mr. Kuykenpay. I will say this, I gather right now there are 
four members of the subcommittee, at least, who believe that you 
should have the secretary’s records on this. If there is one more who 
wants to voice that opinion, we will produce them as fast as we can 
because we said we would do it on request of the chairman or of the 
subcommittee. 

Mr. Bennerr. I think perhaps you had better defer action on this 
until the chairman returns. 

Mr, Lisuman. Mr. Chairman, I would like to clarify the record 
on the minutes that are being discussed. As I understand the chro- 
nology, on Thursday, October 20, 1959, oral argument was had before 
the Commission. 

Mr. Kuyxenpatu. No, I believe that first date is wrong. 

Mr, Lisuman, October 20. Oral argument. 

Mr. Kuykenpau. I thought you said 29. 

Mr. Lisoman. No, oral argument was October 20. 

Mr. KuyKenpatw. I believe that is right. 

Mr, Lisoman. 1959. 

Mr. Kuyxenpay. That is right. 


repos 
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Mr. Lisuman. And then you had consideration of the final opinioy 
commenced by the Commission on Thursday, October 29, ig tho 
correct ? 

Mr. Kuyxenpatu. No. We considered it sooner than that. 

Mr. LisuMan. Well, that is what I wanted to get clarified go We 
will know what meetings we wish these minutes that are referred t, 

Mr. Koyxenpatu. Here is the schedule which, I believe, is correc 
The case was argued on October 20, and we had a regular meet 
on October 22 in which we had a number of other items and I don} 
think we discussed this case or if we did it was very little due tj 
lack of time. 

Mr. Lisuman. Yes. 

Mr. Kuyxenpauu. Then on Friday, October 23 we had a specia| 
meeting devoted entirely to discussion of this case. 

Mr. Lisuman. Yes, sir. 

Mr. KuyKenpauu. On Tuesday, October 27 we had a special meet. 
ing devoted entirely to this case, and also on Wednesday, October 98, 

Now, Commissioner Stueck—all four of us were present on (Qe. 
tober 23. Mr. Stueck then left town, and I am sure he was po 
present at our discussions on Tuesday, October 27 and Wednesday 
October 28, and we were going ahead with other—with all the aspects 
of the case, and this one point was still unresolved. 

Mr. LisHMan. Yes, sir. 

Mr. KuyKenpauyu. Then we had our regular meeting on Thursday, 
October 29, and I cannot tell you how much discussion we gave to the 
Midwestern case that day, but we had, I think, we had a special meet. 
ing on Friday, October 30, and that is when we finally reached ou 
conclusion and adopted the opinion and order. 

Mr. Lisuman. And it was released on October 31 ? 

Mr. KuyKenDAti. Which was Saturday. 

Mr. LisuMan. Yes, sir; you didn’t have any meeting Saturday ? 

Mr. KuyKenpa.. No. 

Mr. Lisuman. The minutes you are referring to then include Oeto- 
ber 22, 1959, October 23, October 27, October 28, October 29, and Octo- 
ber 30. 

Mr. KuyKenpDALL. Well, we are speaking of minutes now. We don't 
have any minutes. The secretary has drafts, preliminary drafts with 
interlineations and changes on them. He does not have a minute in 
the true sense of the word because there was no—there were no minutes 
written until our action on Friday, October 30, 

Mr. Lisuman. I just wanted to clarify for the record the dates when 
you had meetings, at which time minutes might have been taken in 
whatever form they would have been taken. I have no other questions. 

Mr. Bennett. I had asked for the minutes of the Commission for 
the month of October, and they have been supplied with the exception 
of the meetings you referred to on the 23d, 27th, 28th, and 29th. 

Mr. KuyKenpDALL. Well, there were no minutes for those meetings 
We simply had discussions. 

Mr. Bennett. Did the secretary make notes / 

Mr. KuyKenpAu. He probably has notes, as I say, he tries to keep 
up with our work of drafting and redrafting, and I think he would 
have preliminary drafts with interlineations and delineations on them. 

Mr. Bennett. In a press release issued by Mr. Symonds, president 
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of Tennessee, on April 8, concerning this matter, he says: “No breach 
of law, regulation, accepted practice, or propriety occurred when Mid- 
western Gras Transmission Co. sent its general counsel, Thomas G. 
Corcoran, to the Federal Power Commission in October 1959, to make 
sure the Commissioners understood the position of the company on 
a pending application, Gardiner Symonds stated Friday at the annual 
meeting of stockholders of Tennessee Gas Transmission Co. in 
Houston.” 

That is one of the most amazing statements I have ever heard, Mr. 
Kuykendall. What do you thing about it? 

Mr. KuyKenpauu. Well, I will say this: Their position was made 
sure in their briefs and in their ora] arguments and in the record of 
the poring: I understood it, and I am sure every other Commissioner 
understood it. 

Mr. Bennett. What he is saying is that after his firm of attorneys 
appeared and spent months, in fact a year or more, I guess, presentin 
this matter not only to the trial examiner but to the Commission itself, 
through testimony it presented, oral arguments and briefs, the Com- 
mission did not understand the position of the company and therefore 
he was sending his private attorney to talk to the Commissioners pri- 
yately in order to make sure that they understood the position of the 
company. Now that confirms in my mind, Mr. Kuykendall, that giv- 
ing you the information about the divestiture of the Midwestern stock 
was a coy move on the part of the company deliberately and intention- 
ally planned to attempt to present new facts to you and other Com- 
missioners privately, in an effort to influence your decision on matters 
that were not upon the record of the case. 

Is that a fair characterization ? 

Mr. KuyKenbau. I have expressed myself on this. I will point this 
out, that in this case, I just counted them, there were 42 parties, aside 
from our staff. 

If, after the case has been tried, and briefs have been filed and we 
have heard oral argument, if 42 parties are going to—forgetting now 
the ethical or legal aspects of it, are going to be running around to all 
the Commissioners coke sure they understand their position why obvi- 
ously we are in an absurd position to accomplish anything at all, not 
to mention accomplishing it in a dignified and proper manner. 

So, Icertainly have to disagree with his statement, as I have already 
stated in my formal written statement. 

Now he pointed out that this case was really uncontested on rate of 
return except for the staff, and the only opposition to the whole project 
was the coal people, and that they, presumably would like the rate of 
return as high as possible, because the higher the rate of return, the 
higher the cost of gas. 

ell, as I stated, I cannot go along with that, I can’t agree with 
that. I think that is making a distinction which to me is not solid. 

Mr. Bennerr. Well, is it true, as Mr. Symonds said, that the kind 
of contact made by Corcoran is accepted practice? 

Mr. Kuykenpau. No, it is not true, and I said so in my opening 
statement, and I have also pointed out in some detail, and quoted 
former testimony of my own, that there are many, many matters that 
are proper to discuss, and Mr. Corcoran has been in on many such mat- 
ters, has come in and talked to the Commissioners about them, and 
toour staff. 
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Mr, Bennett. I would assume from what Mr. Symonds said in his 
press release about the accepted propriety and practice of this contag 
every time his company had a case which had been submitted to the 
Commission, he would then send his general counsel or somebody elg 
to visit personally with the Commissioners to make sure that the posi. 
tion of his company was understood. Has this been an accepted 
practice ? 

Mr, Kuyxenpatt. I don’t know whether he is saying that or whether 
he is saying it was proper in this case for the reason I just mentioned, 

Mr. Bennerr. Since Symonds regards this as an accepted practice 
at least insofar as he is concerned, may I ask whether he has contacted 
you in other cases in this fashion ? 

Mr. Kuyxenpauu. No, I recall—and we got it of course in this cage 
from numerous parties and I think we had telegrams and letters 
“Don’t let this November—this October 31 deadline expire.” : 

We were getting reminders of that, I think, probably, there are tele. 
grams in the file and letters which, as I have testified before, I think 
is procedural, and cannot be objected to. 

There might have been even congressional mail on that point. 

Mr. Bennett. That is not Symonds’ position on procedure, Mr, 
Symonds seems to feel that despite the fact that the Commissioners 
have spent months, or perhaps years, considering a case, having had 
it presented to them in an orderly manner by attorneys and litigants, 
there is still need for additional briefing by his representative. 

Mr. KouyKenvauu. Well, what is your question, Mr. Bennett? 

Mr. Bennett. My question is, Do you agree that he seems to feel 
that he does not think the Commission is very bright and he has to 
educate them after the case has been concluded ? 

Mr, Kvykenparu.. Well, I will agree with you that I don’t consider 
that to be a flattering statement and I think all my colleagues will 
bear out what I have said that it is not the custom or accepted practice. 

Mr. Brennetr. Has he personally so far as you recall, discussed this 
case with you, orin fact, other cases.in which he has been involved, 
on the same basis that Mr. Corcoran has discussed it ? 

Mr. Kuykenpau.. It may be that he or some other member of the 
company or Corcoran discussed it when they filed the application, 
They come around to us and say we have filed our application and we 
hone you will process it quickly. 

Now that TI believe is acceptable. At that time there are no other 
parties in that.and it is not a discussion of the merits but an alerting 
of us anda plea for prompt action. 

Mr. Bennett. Yes, but Iam not thinking of that. 

Mr. Kuyxenpar.. I have had conversations with Symonds and 
Corcoran and Mr. Freeman, who is an officer of Tennessee and I think 
also now president of Midwestern, about things of that nature. 

As I have already testified, that company has a great amount of 
business going on before the Commission. 

I do recall that in what we call the Southern Midwestern case, the 
one involving the certification of the line from Portland, Tenn, 
to the Chicago area, which developed after we had finally—and Mr, 
Bennett, you will recall all this fight in the Midwest, three companies 
were fighting Midwestern, and this antitrust indictment has grown 
out of that—and finally the Commission had dismissed all the ap- 
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lications, none of them had made out a case. Then after that, the 
eompanies quit fighting, started filing their own applications for 
projects that didn’t conflict with the others, and they finally got some- 
where. 

[recall pleas for haste on that first one last year, a year ago, and 
rior to that time. I believe we certificated the southern section in 

ay of last year. I recall Mr. Corcoran and Mr. Symonds coming in 
together and telling about how they were all ready to go and they 
had their pipe and they had their labor, and that every day of delay 
is costing money and so forth and I listened to that part of it, and 
told them, “All right, I knew all about that anyway,” and I said, 
‘Mon't go any further. Don’t discuss anything about this case.” 

Mr. Bennetr. Do presidents of other pipeline companies have the 
game attitude as Mr. Symonds, so far as you know, about this ac- 
cepted practice ? ; 

Mr. Kuykenpbauy, I haven’t talked with any of them since that 

release and I understand some of them are subpenaed here and 
mm confident they are going to tell you that it is not the accepted 
practice to come in and argue cases, the merits or discuss the merits 
of any case that is contested, has been heard and is before the Com- 
mission for decision, and I can assure you it is not, and I know that my 
colleagues are going to give you the same statement. 

Mr. Bennett. Did any of the other parties in this case have diseus- 
sions with you after the matter was closed, similar to Mr. Corcoran ? 

Mr. Kuykenpatu. No, I am sure no other party came near me. I 
have no recollection of it and I think——— 

Mr. Bennetr. Nobody representing the coal interests ? 

Mr. Kuyxenpati. No. I will say this for the coal interests, that 
although we all feel that they delay us at times, and lengthen our 
proceedings, use every possible legal means they have for that pur- 
pose, that they have been ethical in their conduct at the Commission. 

Mr. Bennerr. As far as you know, no other party made any so- 
called ex parte contacts with respect-to this case ? 

Mr. KuyKenpDaui. I recall none, and there may have been—I don’t 
think there were any personal contacts with me, but there may have 
been pleas for speedy action, and I am sure there were, to beat the 
(Qctober 31 deadline. 

Mr. Bennerr. Turning again to the matter of fixing the rate of 
return, the cost of obtaining money is one significant factor that goes 
into the ratemaking formula, is it not ? 

Mr. Kuykrnpaut. Yes, what we call the cost of money. 

Mr. Bennerr. The cost.of money. 

Mr. KuyKenpatt. Is important. Very significant. 

Mr. Bennetr. Had Tennessee or Midwestern submitted a plan of 
financing prior to the submission of the case to the Commission ? 

Mr. Kuykenpar. There was some disclosure on the record but it 
wasn't definite at, all. I recall Mr. Symonds had testified that he had 
not been able to obtain long-term financing for the company in order 
to build the southern part of the system, and that had been done by 
wd onshort-term financing which would have to be converted to long- 
term financing. 

Mr. Bennetr. How could you make a financial decision on the 
eonomic feasibility or efficiency of the operation unless you knew in 
advance something about the cost of financing ? 

619236010 
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Mr. KuyKenpDatu. Well, it was clearly demonstrated on the record 
that this project was feasible even if the company obtained a 7 Percent | 
rate of return, and that was the highest figure metnioned in thy | 
record which was what the company was asking for. So, no one of | 
us ever had any thought at that time of arbitrarily, and I would 
very prematurely, saying the company could have a 7 percent rate of | 
return. Nevertheless if that had to be, the project: was still feasible | 
So the lower the rate of return the more feasible the project becomes 
So we had full assurance that it was feasible. 

Mr. Bennerr. Regardless of the cost of the money ? 

Mr. KuyKenpaty. Well, providing it doesn’t go above 7 percent | 
and there was no indication that it would. On the record, and from 
our general knowledge of the money market which was very high x 
that time, why still there was no indication that it would get up t 
where it would require a higher rate of return, than 7 percent, 

Mr. Bennett. You said one of the reasons you put off fixing th 
rate of return is because of the market fluctuations; you didn’t knoy | 
what the ultimate cost of getting the money would be? 

Mr. KuyKkenpauu. That’s right, the market was climbing very 
high, and had climbed to a very high point then. a 
Mr. Bennett. Did Midwestern ask you for a decision on the rat 

of return after certification ? Soe 

Mr. KuyKenpatv. No, they were insisting on the 7 percent all along 

Mr. Bennett. And they wanted the 7 percent at the time they got | 
a certificate ? 

Mr. KuYKENDALL. Yes. 

Mr. Bennerr. And two of the Commissioners wanted to give them 
614, and two wanted to give them 7? 

Mr. Kuyxenpatu. No, no, that is absolutely wrong. Let me clarify 
that. Two of the Commissioners had the first impression, the first 
reaction that they would like to hold the company to 614, and largely 
because that had been the assumed rate of return on which the 
southern part of the system had been built. 

The other two of us felt that, although we would like to hold 
to 614 if possible, the change in the money market, the high interest 
rates might make that impossible. I mean might make it, the project, 
impossible if we held to 614. That the company probably would not 
be able to finance on that basis, and we didn’t want to kill the project. 

Mr. Bennett. Well, isn’t it true you thought 614 was inade | 

uate ¢ 
. Mr. KuyKenpatu. I feared it was inadequate last October, yes, and | 
I feared that if we held to that we would kill the project. 

Mr. Bennetr. Why ? 

Mr. KuyKENDALL. Because the company might not be able to finance 
it, not be able to get the money to build it. 

Mr. Bennett. Did Midwestern say that to you ? 

Mr. Kvyxenpaty. They said they had to have 7 percent. I wasn't | 
convinced at all they had to have 7 but I was fearful they would have | 
to have more than 61/. 

Mr. Bennett. Well, to be on the safe side and in the public interest, | 
wouldn’t it have been better to accept the lower rate and if facts war- | 


ranted later to increase to the 7 percent ? 
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Mr. KuyKenpauu. No, not in this case anyway, because if we had 
held to the 6% the company might not have accepted the certificate. 
Then that would raise the question of the cancellation, the expiration 
of their contracts for Canadian gas. They were supposed to have a 
yalid outstanding certificate by October 31. 

Mr. Bennett. Did they tell you they would not accept a certificate 
ifthe rate of return was 61, ? 

Mr. KuyKenpALL. Well, I think that is the substance of the repre- 
sentations made. 

Mr. Bennett. In the record ? 

Mr. KuyKENDALL. Yes. 

Mr. Bennetr. Now they apparently were pretty sure about this 
Tpercent even long after the certification, because in the financing rep- 
resentations they made in the registration statement before the Securi- 
ties and Exchange Commission, which was only a few weeks ago, 
April 22, they say this: 

The certificate issued by the Commission did not fix any rate of return or 
rescribe or approve any rates for the Northern system. The company is re- 
quired to file rate schedules for the Northern system, which shall be satisfactory 


to the Commission, not later than 60 days’ prior to commencement of service. 
The rates to be filed will be based upon the estimated cost of service, including 


fnancing charges and a rate of return which the company presently expects will 
peapproximately 7 percent in the third year of operation. : 

Mr. KuyKenpaty. Well, I don’t know what the company expects 
but I know what the Commission will do. We will fix a fair rate of 
return, considering the necessities of the company, and the protection 
of consumers, and that is what we have to do whenever we fix a rate 
of return, and the law requires that the company have enough to pay 
their operating expenses and pay the cost of their long-term debt and 
their taxes and reasonable return to stockholders. 

Mr. Bennerr. What other facts did the Commission need to fix the 
rate of return after you approved the financing on January 5? 

Mr. KuyKEenpDatu. Well, we have to see whether or not the company 
accomplishes that financing, for one thing. 

Mr. Bennett. Is that all? Mr. Kuykendall, they have firm com- 
mitments on their financing, don’t they ? 

Mr. KuykenbA.L, As I explained yesterday, we fix a rate of return 
onarate base. The company does not have any rate base yet. It has 
not built its property. 

Mr. Bennerr. You are going to fix the rate base, are you not? 

Mr. KuyKENDALL. We are going to use the ordinary principles that 
we use. 

Mr. Bennett. What other facts are you going to get that you didn’t 
have then on the 5th of January when you approved the financing 
that will be necessary for you to fix this rate of return ? 

Mr. KuyKenpatu. We are going to find out the cost, the original 
cost of this system they are going to build, and it is on that, it is on 
that rate base that we fix the rate of return. 

Mr, Bennerr. You mean you have to wait until construction is all 
finished before you know what is going into the rate base? 

Mr. Kuykenpauu. We are going to fix rates at that time, too, and 
the rate of return. 
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Mr. Bennett. Yes, that is what you said, but in how MANY Cases 
have you followed this practice of delaying until the service is in effect 
before taking this action ? 

Mr. Kuyxenpa.t. I have a list here of 15 cases over a period Ip. 
tween 1946 and 1955, I believe, where the Commission, and I thin} 
there might be more, where we have put conditions in certificates of 
public convenience and necessity, requiring the company to file rates 
satisfactory to the Commission before commencing operations, anq 
that is what we have done here. 

Mr, Brennerr. Isn’t it true if you had had a firm plan of financing 
prior to your certification that you would have then fixed the rate 
right then and there without waiting for these other things you ar 
talking about? 

Mr. KuyKkenpatu. We could have and we have done that, in case 
where firm plans are submitted. There was not a firm plan here, 

Mr. Bennerr. There wasn’t? 

Mr, Kuyxenpauit. No. And we never have certificated a pipeling 
at a time when the money market was like it was at this time. 

Mr, Bennerr. That is right. 

You have said that very often and I understand the response you 
have given, but is it not a fact that if there had been a firm commit. 
ment on financing prior to November 1, you would have then set the 
rate of return; that would have been your customary way of doing 
business ? 

Mr. KuyKkenpatu. Well, no, let me explain this: That rate of retum 
ordinarily is no part of the certificate case at all. “That is a matter for 
a rate case. But in proving feasibility of a project, these companies 
have to show what revenues they will need. Well, a part of that 
revenue is the return on the investment, and in other cases, I think al] 
the time since I have been at the Commission, except last year, 6 per- 
cent was used and was accepted by all parties as being ronsonélite 
reasonable rate of return. We had the first exception I know of in 
the southern part of Midwestern where we went to 614 percent, and! 
don’t believe there was any objection by anyone on that. 

We all realized that interest rates were up so high that we would 
have to allow a little higher rate of return. 

But between last spring and last fall there was a tremendous in- 
crease in the interest rates. 

Mr. Bennett. Yes. I understand what you have said about that. 
As I understand it the reason you didn’t fix the rate of return at the 
time you made the certification is because of the market. fluctua- 
tions, but had there been a firm commitment on financing as of October 
31, you would have approved a rate of return, is that true or not? 

Mr. KuyKenpatu. I think it would be true if the Commission was 
convinced that that plan of financing was a good one, and was as 
good as could be obtained under those conditions. 

Mr. Bennert. All right. 

Now, subsequent to that you did have a plan of financing submitted, 
and I assume you regarded it as a good one because on January 5 
you approved it. 





Mr. KuyKenpatu. We regarded it as the 

Mr. Bennett. Was that not true? 

Mr. Kuyxenpauy. We regarded it as the best that could be ob- 
tained under the then-existing conditions. 
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Mr. Benner. All right. So then at that point, on January 5, 
ou were in possession of all the facts that you would have been in 
ssion of on October 31, at which point you would have normally 
Pred the rate of return. But now you are saying that since you didn’t 
jave the financing approved on October 31 you deferred the fixing of 
it, but you did approve it on January 5. I can’t understand why you 
didnot make a finding on the rate of return at that time. 

Mr. KuyKenpDAu. Well, Mr. Bennett, I have tried to make it clear 
here that is not a rate case. We have never fixed rates of return in 
ertificate cases. An assumed rate of return is used in order to— 

Mr. Bennetr. You said you would if you had had the financing. 

Mr. KuyKenpati. Because of the peculiar, unusual, abnormally 
high interest rates existing, and there is another factor that distin- 

ishes this case from others, too, that I have already explained here. 

nerally, as soon as these companies get a certificate they go ahead 
and start construction, and they are always in a hurry to meet the 
next heating season. But here we had hurried up and expedited the 
ese and gotten out an opinion not in the spring when it generally 
happens, but in the fall for a different reason, so that their supplies 
of Canadian gas, the contract for them, would not expire. 

Well, there was no hurry then, they could not construct that last 
fall. There could be no construction until this spring. 

Furthermore, there was necessary delay while we heard from the 
Canadian authorities as to the matter of the allowance of the export 
of the gas, so there was some time in there when nothing could be done, 
and we had hopes that the money market might improve between the 
tine of October 31, and the time they did their financing or got their 
commitment for financing, and, as a matter of fact, I believe it did. I 
think there were some—the interest rates didn’t go up, they stabilized 
and have gone down a little bit. 

Mr. Bennett. If all the Commissioners had agreed that a 7-percent 
return was reasonable at the time you made the certification you would 
have gone ahead with it then ; wouldn’t you ? 

Mr, Kuyxenpatu. I don’t think we would because there was no 
fnancing plan yet submitted to us. Possibly, as I say, if they had had 
a firm financing plan based on a necessary 7-percent rate of return, 
and there had been evidence that this plan was the very best that could 
beaccomplished under those conditions, me might have certificated the 
project on that basis, including the financing. 

Mr. Bennetr. The thing I can’t understand is why, prior to October 
al, you were talking about rate of return at al] inasmuch as so many 
uncertainties were present with respect to the rate base. 

Why was that discussed ? 

Mr. Kuykenpatn. Ordinarily that would, as I said, that would 
come up in a rate case. 

Mr, Bennetr. Was it discussed because 

Mr. Kuyxenparx. In a certificate case. 

Mr. Bennerr. Was it discussed because Mr. Corcoran was pressing 
youto get it done at that time? 

Mr. Kuyxenpaty. Oh, no; this was brought up in the case without 
any discussion with him or anybody else. That was part of Midvwest- 
em’s case—the contention that interest rates had gone up so much 
that in order to demonstrate feasibility they were using a 7-percent 
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rate of return, and they did demonstrate the project was feasible wit) 
that high a rate of return. 

Well, that raised the issue, that was the manner in which the isgye 
was raised, 

Mr. Bennert. I want to say I agree thoroughly with you when yoy 
say the Commission ought to be able to overrule the staff, ought to be 
able to exercise its independent judgment irrespective of what the 
staff says, but in this case, it seems to me to be of some significance that 
the staff, also skilled in these matters, felt that a 614-percent rate of 
return was adequate and reasonable, and it ought to have been fixed at 
that point. All these other things that you are bringing up are pe. 
sponsible for delaying it; postponing it certainly was not in the minds 
of all of your experts on the staff down there ; was it / 

Mr. Kuykenpatu. Well, I tell you why I think the staff urged g 
614-percent rate of return in that case. Because at that time that 
was the highest rate of return that had ever been used in a certificate 
case, to my knowledge, and that was on the southern part of 
Midwestern. 

The staff—they follow our precedents, and so they adhered to 
what the Commission had done, something like 6 months before, 

Now we used—I will tell you this, Mr. Bennett, if you are ip. 
sinuating that any member of the Commission is trying to give this 
company a higher rate of return than it requires, I want to tell you 
that you are 100 percent wrong, and so is anybody else in this whole 
wide world who thinks that, and I will tell you again that the only 
reason we didn’t fix a definite rate of return last fall or didn’t hold 
to the 614 percent last fall, was because we feared we might kill 
the project, and if we did kill it, and they came back for rehearing and 
we finally corrected it, it might have opened up, canceled the Canadian 
gas contracts and required renegotiation of them. 

We held this matter together in the best way that we could for 
the benefit of the public interest, including your own constituents up 
there in Michigan, to make sure, if possible, that they get gas, and 
get it at a just and reasonable rate. 

Mr. Bennetrr. We have been waiting a long time for it, Mr. 
Kuykendall. 

Mr. KuyKkenpatu. We have tried our best to get this Midwestern 
Gas problem involving all those States out there straightened up, and 
I think the day is near when it will be. 

Mr. Bennett. I am not making any insinuations as to the motives 
of any Commissioner in this case, Mr. Kuykendall. I merely want to 
say that it is difficult for me to understand a situation where the staff 
comes up with a specific figure, the company comes up with a specific 
figure, neither the staff nor the company asking for any postpone- 
ment, but in spite of that the Commission 

Mr. KuyKEnpDALL. Let me remind you of one thing I have told you 
several times, the record is undisputed from the companies’ evidence 
and I think it is true and we have to accept it as true since there is no 
denial of it, they could not finance the southern portion of the system 
at 614, and interest rates got higher between last spring and last fall. 

How could it be expected that the company could finance the 
northern system at 61, ? 
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Mr. Bennett. I don’t know, except that apparently you went to 
| nsiderable difficulty to talk about what the rate of return should 
igand then wound up by postponing it. It would seem to me if it 
| yere that involved the best way to handle it would be an announce- 
| ment to the effect that the rate of return would not be fixed until some 
| later time; itis not arate case. | 
Mr. KuyKenpaut. Well, the difficulty with that is we might have 
eft the company in a position where it could not do its financing. 
| You will notice in our opinion we did, in effect, indicate that when 
| ye fixed the rates and considered rate of return, that we would 
not consider rate of return of less than 614, which was allowed for 
the southern system. | ee ret 
Well, we put that in there because we were afraid if we did it like 
rou suggest they would not be able to finance. 
"These financial facts, and these interest rates, and these problems 
of fnancing are something that we can’t overcome by an order. 
They have to be lived with, and they have to be dealt. with in a 
realistic fashion. 
Mr. Bennetr. Why was it that you had private discussions about 
this financing, was there something involved that should not be dis- 
- aussed in public ? 
| Mr. Kuyxenpaut. All our hearings are public. 
| Mr. Bennett. This is private to the extent that no other parties 
| inthe case were notified. As I understand it, no opinion and order 
yas entered. You sat down and discussed this thing among 
yourselves ? 
"Mr. KuyKenpatt. You mean after 
Mr. Benner. I am speaking about the financing now. And Com- 
missioner Kline dissented because he didn’t think it should be an 
ex parte proceeding and I am inclined to agree with him unless you 
an come up with some response as to why it should be done. I am 
| interested in knowing why. 
Mr. KuyKenDatu. Well, as I have already testified, after a cer- 
tificate is issued to a company or after a license for a hydroelectric 
| project is issued, the matter of dealing with the licensee or the cer- 
| tifieatee about the problems that come up in regard to the license or 
wrtificate, have always been dealt with directly between the holder 
| ofthe license or Scaicate and the Commission. 
| Now that went on, I am sure I am correct in saying it, ever since 
{ 
i 





the Commission has had these matters, and it is the only expeditious 
way that I can see in which it can be done. And that is the way 
it was done in this case. 

Mr. Bennetr. That is not the way it is done in every case, is it? 
Mr. Kuykenpauu. That is, yes. 

Mr. Bennetr. It is? 

Mr. KuyKENDALL. Yes; itis. 

Mr. Bennerr. Have you ever departed from this practice? 

Mr. KuyKenpauu. Not that I know of. 

a Bennett. How long has that been a practice with the Commis- 
sion # 

Mr. Kuyxenparu. As I say, I think it has been the practice of the 
Commission ever since it has dealt with these matters, and in hydro- 
tketric licenses. That would go back to 1920. 
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Mr. Bennett. So far as you know, every one of those was an ¢ 


parte matter ? 

Mr. Kuyxenpatu. The matter of financing—where the matter of 
financing had to be dealt with later and with all kind of conditions jy 
the certificates and licenses. 

Mr. Bennett. I can’t understand it myself because if it is true, ang 
T think it is, that the matter of financing is an important consideratio, 
in the ratemaking itself, it ought to be opened for public scrutiny; tha 
is, it ought to be openly discussed with all parties who might have q 
possible interest in it. 

Certainly communities are involved in the service. The public jt. 
self is involved in it because the financing does have a direct and im. 
portant bearing on the ultimate rate that the consumer pays; is that not 
true? 

Mr. Kuyxenpatu. Of course it does, and that is why we supervis 
it and why we put in these conditions regarding where they don’t hayg 
a firm plan in the first place, and we find it to be satisfactory. 

I will tell you this, Mr. Bennett, that if we had to go through public 
hearings, give notice and call in all the parties and go through further 
hearings concerning every aspect of every condition in a certificate or 
license, I don’t see how we could do business, and I don’t think there 
would be gas in this area next fall as I expect there will be now. 

Also, I don’t know how these companies could get firm commitments 
for any financing. 

Mr. Bennerr. You mean if it was publicly known ? 

Mr. Kuyxenpatn. No; I mean if the company would try to work 
out a plan, and then, assuming they did, they would bring one to the 
Commission; we would give notice, call hearings, forty-some parties 
would come in and argue about it, submit evidence about it, criticize it, 
and then after that. briefs are written, we get an examiner’s decision, ex- 
ceptions to that, and then the Commission hears oral argument, and 
then finally rules on it. Why, it would take so long that I don’t be 
lieve the moneylenders would make a commitment, knowing their con- 
mitment would be in existence so long before they would ever know 
whether or not they had a transaction. 

Mr. Bennett. After the decision had been made, it developed there 
had been a leak somewhere, and the Commission’s opinion had been 
revealed to certain newspaper sources, along with the fact that Mr. 
Corcoran had talked to the Commissioners. 


Mr. Kuyxkenpatt. I don’t. know whether any part of the draft of | 
opinion had gotten out of the Commission or not, but it was obvious | 
that there had been information, at least to the effect that a draft—and | 


I repeat, it was a preliminary draft, not decided upon by the Con- 
mission—the existence of that, apparently had leaked. 

Mr. Bennett. Do you know how the information leaked out about 
the Commissioners talking to Mr. Corcoran ? 

Mr. Kuykenpauu. No; ET don’t. 

Mr. Bennett. Subsequent to that you came up and talked to Mr. 
Lishman about it? 

Mr. KuyKkenpatu. That is.true. 

Mr. Bennett. What did you say to him? 

Mr. Kuyxenpatu. Well, I don’t know whether either Mr. Lishman 
or I could recall the conversation definitefy. 
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I gave him copies of, I think, there were two articles, in this little 
trade journal about it, and toid him about the incident, and told him 
that if this committee would like to investigate it, why, it was agree- 
able to us; and I thought I might as well call his attention to it be- 
eause somebody surely would anyway, and it was something they ought 
to know about and look into if they thought they should. 

Mr. Bennett. Did you tell him about the two calls Mr. Corcoran 
made which you discussed ¢ 

Mr, KuyKenpDa.L. I don’t recall how much detail I went into. I 
told him Mr. Corcoran had talked to me; Iam sure of that. 

Mr. Bennerr. What was your purpose in talking to Mr. Lishman 
about it, or bringing it to his attention 4 

Mr. KuyKENDALL. Well, I thought we might as well disclose it to 
this committee, which was a proper committee to look into it, rather 
than appear to be running away from the incident. 

Mr. Bennett. Did you ask him to do anything about it? 

Mr. KuyKenDALL. No; I just left it in his discretion. I told him 
we would be perfectly willing for him to investigate. 

Mr. Bennett. Did you tell him about it because you considered it 
tobe an impropriety and you thought he should know about it? 

Mr. KuyKkenba.t. I told it to him because—although I knew it 
had no effect whatsoever on the Commission, that it, if not an impro- 
priety, had been labeled to be an impropriety, although it is not any- 
thing that had any substantive effect. 

Mr. Bennetr. You labeled it as an impropriety that had no effect? 

Mr. Kuykenpauu. True. 

Mr. Bennett. Well, you have been aware of the sensitiveness of 
this ex parte situation now for some time, Mr. Kuykendall, have you 
not ! 

Mr. KuyKenDauu. Oh, surely. 

Mr. Bennetr. You have been up before the committee testifying 
generally on that ? 

Mr. Kuykenpay. That is true. 

Mr. Bennerr. Did you have that in mind when Mr. Corcoran came 
into talk to you about it ? 

Mr. KuyKenpatx. I didn’t have that in mind because I didn’t ex- 
pect any kind of conversation about that case, and I repeat what I 
have said here many times, that it is probably debatable as to whether 
this discussion about ultimate divestiture of stock and selling only a 
rlatively minor part of the gas to the southern system pertained to 
the case at hand. 

Certainly, I don’t see where the selling of a minor part of the gas to 
the southern system did. 

Mr. Bennett. It was pretty good timing, though. 

Mr. Kuyxenpaty. That is true. But I didn’t expect him to talk 
about that or anything in this case because, as I say, he had been in 
at previous times for legitimate matters about conversation and in- 
formation regarding his client. 

Mr. Bennetr. I am not, Mr. Kuykendall, questioning your honesty 
or integrity in any respect whatsoever. But I think in view of what 
has happened, and what has gone on before this subcommittee over the 
past few years, that the most charitable thing that could be said about 
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your conversation with Mr. Corcoran, both on your part and his, wa 
that it was not only unfortunate but foolhardy and indiscreet, 

That is all I have, Mr. Chairman. 

Mr. Fiynt (presiding). Mr. Mack? 

Mr. KvuyKeEnpDALL. I would just like to make one statement. 

Mr. Bennett referred to my conversation with Mr. Corcoran, | 
have already testified I did not reply to him. He talked to me, | 
entered into no discussions with him. 

Mr. Mack. Mr. Chairman, I am sorry for the delay, but I was trying 
to determine what date the article apeared in the Oildom publication, 

You do not have that information available ? 

Mr. Kuyxenpatu. No. I think someone here will, though. 

Mr. Mack. It was in the middle of November that the article ap. 
peared, and, therefore, te came over to Mr. Lishman’s office someting 
in the middle of November or thereafter ? 

Mr. Kuykenpatu. Maybe Mr. Lishman might have some note as ty 
when Icame. I don’t recall. 

Mr. Mack. Thank you very much. 

I just wanted to see if you had the information available, since I did 
raise this question the other day as to what date you appeared at the 
Legislative Oversight meeting. 

The other day you also indicated that Mr. Corcoran was the only 
one who had made an improper contact in the last 2 years. ; 

Mr. KuyKxenpauu. No; I didn’t say that. 

Mr. Mack. I am very sorry; I misunderstood you. 

Mr. Kuykenpat.. I said that this type of thing, of ex parte argu. 
ing of the merits of contested cases, was rare and was not common; 
and I couldn’t recall—I have been on the Commission about 7 years 
now—and I couldn’t recall precisely how many such instances there 
have been or just when they were. 

Mr. Mack. I misunderstood you, then, because I understood at the 
time that you thought there were approximately six or seven cases in 
the 7 years you served on the Commission, and that this case is the only 
case that you can recall in the last 2 years. 


<_< A CC 


Mr. KuyKenpauu. No, I didn’t say that. I think I did give a figur | 


six or seven, and that is just an offhand guess. 

But I did mention the matter of Mr. Gerdes, which I don’t think 
belongs in this category, however. I explained that, and I hope every- 
body understands that. 

I did stop him from talking on the phone, but on reconsideration, 
and after talking with our general counsel, I am further of the view 
that his conversation was proper. 

Mr. Mack. That is one of the things I am having a very difficult 
time understanding, and that is, you say you do not put him in this 
category. 

Mr. KuyKenpatu. I don’t know. I did when he talked to me. 

Mr. Mack. Well, I do not know what category you are talking 
about because it has been awfully hard for me to determine when you 
would refer to someone who is making improper contact, ex parte 
contact—— 

Mr. KuyKenpatu. Well, the best thing I can do in answer to that 
question would be to refer you to my written statement which I read at 
the beginning of this hearing. 
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Mr. Mack. That is where I became confused originally, and I 
thought perhaps I could clarify that now. 

But you say Mr. Gerdes is not in this category, that is the category 
to which you referred in your statement ? 

Mr. KuyKenpauu. Yes. He called about a procedural matter. 

Mr. Mack. More or less of a status report ? 

Mr. Kuykenpaty. No. He was asking for us to hurry the case 
and waive the examiner’s decision. But . 

Mr. Mack. You would not think that would be discussing the merits 
ofthe case at all ? 

Mr. KuyKenpatu. No; and I say that after having reviewed this 
matter with our General Counsel. 

Mr. Mack. But in the case of Mr. Corcoran, you think he was dis- 
cussing the merits of the case? 

Mr. Kuykenpatu. Well, there again I don’t know what more I can 
say. I have given all the conversation that took place. 

Mir. Mack. I am trying to determine if it is possible for anyone to 
make an improper ex parte contract in your offices, and I have never 
been able to have that cleared up in my mind, and I presume the 
answer would be, yes, it would be. 

Mr. KuyKEenpDALL. Yes. 

Mr. Mack. But that no one has ever done it. 

Mr. KuyKEnbALL. Oh, no, I didn’t say that. I said it had been done 
a few times, and I had stopped the person when they got into the 
matter of discussion of a pending case up for decision, and the merits 
of it. 

Mr. Mack. Then it has averaged once a year in the 7 years you have 
served ? 

Mr. KuyKENDALL. Well, as I say, I don’t have a record of them. I 
probably can’t recall everything, and also you get some borderline 
situations. You will even get them on procedural matters, so it is not 
aclear-cut problem. 

Mr. Mack. When you have a case under consideration, have you 
ever been contacted by a mayor of a community concerning the case? 

Mr. Kuyxenpauu. I am sure I have. I have been contacted by local 
people, representatives of local governments, and they are people who 
don’t understand the situation well at all. 

Mr. Mack. That is true. 

Mr. Kuyxenpati. And I have tried to be polite to those people 
always, and tell them that if they have any facts pertaining to the case, 
itshould be put in the record of the case, and that we cannot consider 
itunless it is. 

Mr. Mack. Well, I would imagine that people serving on the Federal 
Power Commission would be contacted by someone every week at- 
me to make an improper contact. 

Mr. Kuykenpauu. Well, I don’t know that it has been done that 
often. You have refreshed my memory. I remember within the last 
year a representative of some community in the Midwest, I think per- 
haps it is Iowa, at least I know the company was served by Northern 
Natural Gas Co., was back here, and he left a letter with me. He had 
telephoned and made an appointment, and I had one of our staff 
members in at the time, and there again the subject of his letter, which 
Isent on to our files, and an answer was prepared for him. The letter, 
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as well as some of his conversation, was about things that should be 
put on the record in the case, and that is what I told him. 

I recall also that he went home, maybe he was a newspaperman, | 
don’t remember, or else he gave a story to the newspaper, aoe he wrote 
about his conversation with me, and actually he was rather—he didn} 
understand this—he was rather critical that I had not been mop 
helpful in solving his problem right there in my office. 

Mr. Mack. Is this the only case that you have had where someone 
who was not familiar with the procedure came in ? 

Mr. KuyKenpbauu. You have opened up a category that I didn’t haye 
in mind when I was asked yesterday or the day before 

Mr. Mack. My point is, of course, if it is wrong for one party to 
make an improper contact, it is wrong for the other party to make jt 

Mr. Kuykenpatt. True. When I was talking about and gaye q 
rough or rather wild guess of six or seven, I am talking about people 
who know better or should know better. 

Now, these people don’t—-I dare say, that in our files in this Mid. 
western case there are all kinds of letters from mayors and councilmen 
and city officials and, perhaps, county officials, perhaps State officials— 
urging us to certificate the project so they would have natural gas, 

Mr. Mack. Then instead of having six or seven improper contacts 
in the last 7 years, you probably had close to six or seven hundred. 

Mr. Kuyxenpau. Well, yes, now, including letters and telegrams, 
and all that, why, that would probably be a better guess. 

Mr. Mack. Telephone calls? 

Mr. Kuykenpatu. Some of those, perhaps; not many. 

Mr. Mack. Now, I would like to ask you, have any of these repre- 
sentatives—of course, some of these people representing the consumer 
groups have been attorneys for villages or various areas, who normally 
should know better. 

Mr. KuyKenpatu. Who should what ? 

Mr. Mack. Who should know better, who should know that the 
contacts are improper. 

Mr. KuyKkenpauu. Well, they are not all improper. I think Con- 
missioner Steuck mentioned to me the other day, that some attorney 
of a community in Missouri had telephoned him, and they didn’t have 
the money to get up here to a hearing or do something or other, and 
could he help them, could he advise them. I think that is a most 
natural request. 

Mr. Mack. Yes, I think 

Mr. Kuykenpauz. I wouldn’t think it would be fair to say that 
was improper. 

Mr. Mack. I just want the recerd to reflect an accurate picture of 
what goes on in the Federal Power Commission, and I think it is 
just as objectionable for one party to contact you as another. I also 
feel that if they do make an improper contact, that some record should 
be made of it, and that the Commissioner should recognize it imme- 
diately as being an improper contact by either side. If it is improper 
for one side to contact Commissioners, it is also improper for the 
other side to discuss the same matters. 

If it is proper for all the attorneys representing gas firms, trans- 
mission companies, to make contacts, then the other parties should 
be able to discuss the same matters discussed by the attorneys. 
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So it is a difficult problem, I grant you, to decide where you draw 
the line. I am certain that the line must be drawn some place, and 
that every effort should be mace to dot hat. 

Mr. Kuyxenpary. I certainly think whatever is done that some 
allowance should be made for these representatives of these consumer 

ups you speak of, the local authorities who are trying to do some- 
ing for their community, and go at it in a way which seems to them 
tobe normal and natural. The only way they know how to do it, and 
ordinarily all they say is that “We want gas,” and, of course, we know 
that anyway, and then they may want some advice on how to go about 
itor what to do in a particular situation which is, I think, a different 
matter, than improper persuasion privately about a decision in a 

nding case. 

Mr. Mack. Well, don’t misunderstand me, I am not pointing my 

rs at them, either. I just wanted to have the record reflect that 
asituation is existing and, of course, I can understand how many 
consumer groups would not have counsel, Washington counsel, and 
would be at a serious disadvantage. 

Mr. KuyKxenpatu. That is one of the big disadvantages they have, 
tocome clear back here from all parts of the country. 

Mr. Mack. You are really not bothered as much by personal con- 
tacts in Washington and social engagements with the consumer groups 
as you are with the carriers and the producers. 

Mr. Kuyxenpau. I don’t recall people abusing any privilege by 
arguing at some kind of a social gathering much at all. But naturally 
those consumer groups are not here. 

Mr. Mack. That is my point, that the consumer groups don’t invite 
you to dinner and to various functions. 

Mr. Kuyxenpant. No, they don’t have them, or at least they don’t 
have them anywhere near us. 

There have been—I am sure I can recall, if I could review it—some 
of those occasions, chamber of commerce groups, and so forth. 

Mr. Mack. That is what I was referring to, in case there was any 
question in your mind, invitations for dinner and affairs, receptions, 
and things of that kind. 

Now, Mr. Commissioner, I regret we are taking so much of your 
time, but I did want one other thing clarified. 

I do have one other question, and that has to do with your rate 
cases. 

You determine that the rates are just and reasonable, isn’t that 
correct ? 

Mr. Kuykenpati. Yes, that is the statutory standard. 

Mr. Mack. Yes; and that is in the public interest, that is, both 
parties normally agree. I mean you feel that is being fair to both 
parties ; isn’t that correct ? 

Mr. KuyKenpatu. Well, we have to balance the interests of the 
consumers and the company rendering the service, and give a rate 
that will enable the company to remain strong enough to continue to 
render the service and to attract additional capital when necessary, 
and yet as low as it can be for the benefit of consumers. 

Mr. Mack. That rate has been 6 percent ? 

Mr. KuyKkenpaty. Well, customarily. There have been exceptions 
to that, but, by and large, over a great period of time, just about 6 
pereent has generally been found to be about right. 
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Mr. Mack. Would you enlighten me as to the exceptions that the 
Commission has made ¢ 

Mr. KuyKenpatu. The first exception that comes to my mind wag 
made by the Commission shortly after I came here, but I did not par. 
ticipate in the decision, and it was one of the companies in the Colum. 
bia system, United Fuel Gas Co., and the Commission allowed it 61, 
and that was in 1953, I think. That was on a showing of the financial 
need of the company. 

Mr. Mack. Was that because of the high interest rates at the time? 

Mr. Kuykenpauut. My memory is pretty vague on that and, as I say 
I have read the decision since, but I don’t think the interest rates 
were so high, but the company was in a very bad financial condition, 

Mr. Mack. You were doing it to bail the company out rather than 
pay the prevailing rate of interest / 

Mr. KuyKenpbatu. You say “we.” I didn’t participate in it. 

Mr. Mack. I meant the Commission. I am very sorry; I meant the 
Commission. 

Mr. KuyKkenpatyu. Well, Mr. Mack, the best way that question could 
be answered would be to read the opinion. 

Mr. Mack. All right. I understand the situation and I certain. 
ly would not press the point because you did not participate. 

The question has been raised in my mind, and I was hoping to get 
an answer to it. 

Then in the /idwestern case, you also granted 61. 

Mr. KuyKenbau. Yes, and we gave 61/4 fairly recently to manu- 
facturers for a past period, and then 614 for a period that we are in 
right now and which will become what we call a locked-in period 
in, perhaps, June, when another rate case they filed takes effect. 

Mr. Mack. You mean that you are accepting 614 percent now? 

Mr. KuyKkenpauu. For that company. 

Mr. Mack. For all cases? 

Mr. KuykenpDaLut. Oh,no. Weruleonthem one at a time. 

Mr. Mack. I see. In other words, it is going to be dependent upon 
the individual company ? 

Mr. KuyKkenpauu. Yes, to some extent; but, of course, they all 
have to raise capital, and 

Mr. Mack. Then you are going to give a premium to the people 
who are not able to do proper financing; is that correct ? 

Mr. KvyKenpa... No, that isn’t correct, Mr. Mack. We have 
to give each company a fair rate of return which will enable it to stay 
in business and to have good enough standing to attract capital, if 
necessary. 

Mr. Mack. In other words, it is not the high interest rate or the 
interest rate at all; it is the financial position of the company. 

Mr. KuyKkenpatu. No. It is—the matter of interest rates is a big 

oint. 

Mr. Mack. Then it isa combination of the two? 

Mr. KuyKenpauu. A combination of factors; yes. 

Mr. Mack. All right. 

Then you are now in a period when you are exceeding the amount, 
the percentage, that all of us have looked upon for many years as 
being just and reasonable? 
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Mr. KuyKenpauy. Well, I fear we are in an era where 6 percent 
nay not be adequate for many companies. ; 

Mr. Mack. Now, Mr. Commissioner, following that line of thought, 
inthe recession of 1957 and 1958, you continued to pay the high in- 
rest rate of 6 percent, notwithstanding the fact that there was plenty 
ofmoney available? 

Mr. KuyKenpat. Well, we didn’tcontinuetopayit. 

Mr. Mack. Well, approve it, approve it, and my question is this: 

Did you, during that period, require them or approve cases only 
where the return was 5 percent ? 

Mr. KuyKENDALL. Well, you see, the company’s cost of money does 
not fluctuate with current conditions. They always lag behind, and 
hat is illustrated by the fact that we have had just a few instances 
vhere we have allowed higher rates of return recently while for, 
shat, a year or two, interest rates have been on the increase. 

Now, during that period you referred to in 1957 and, I believe also 
there was another one about 4 years before that, or am I mistaken, 
where interest rates went down: 

Mr. Mack. I think they were 

Mr. KuyKENDALL. These companies have mostly long-term financ- 
ing; they would still be paying the interest rates they contracted 
for. ; ; 

Now, during those favorable times, the companies frequently will 
refinance and take advantage of the current conditions. 

But ratemaking doesn’t follow concurrently the money market, but 
thelong-range money market has a big effect. 

Mr. Mack. This is what confuses me. It seems that in ratemaking 
cases Where you approve certain returns that you follow the money 
market when it is going up, but you never follow it when it is going 
down. 

Mr. Kvykenpau. Oh, yes, it works both ways, depending on 
whether it is going up or whether it is going down or may be stable. 

The main thing is the actual cost of the money that the company 
then has, that it is then paying for. 

Mr. Mack. I am not arguing that it should not be going up at this 
pint, I know we have got a tight-money situation or did have last 
fall. 

But it seems to me that if you are going up now, you ought to be 
ging down, if you are going to charge the consumers more in these 
high interest times, you ought to be able to give them the advantage 
ofthe situation when the interest rate goes down. 

Mr. Kuykenpatu. We do; that has been done by the Commission 
vhen conditions warrant it. 

Mr. Mack. When have you approved less than 6 percent in recent 
years ¢ 

Mr. Kuykenpauu. Mr. Smith is giving me some examples. 

Colorado Interstate was allowed 534. 

Mr. Mack. When was that ? 

Mr. KuyKenpay. 1953; and I recall we allowed Panhandle Eastern 
Pipeline Co. 534, I think, in 1954. 

Mr. Mack. I am very much interested in 

Mr. Kuykenpat. There are some others, too. 
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Mr. Mack. I would be very much interested in having cases recently 
to indicate that some relief was granted. oi 
Mr. KuyKenpaty. Since what ? 

Mr. Mack. During 1957 and 1958. I would appreciate that. 

Mr. Kuykenpatu. I don’t believe we will find any in that period, 
Mr. Mack. That is what I had reference to particularly; it was jf 
needs to go up now, it should have gone down during that period, 
That is all, Mr. Chairman. 

The Cratrman (presiding). Mr. Derounian ? 

Mr. Derountan. No questions. 

The Cuarrman. Mr. Devine? 

Mr. Devine. I have no questions. 

The Cuatrman. Mr. Flynt, do you have any questions? 

Mr. Frynt. Not at this time. 

The Cuamman. I think we should be able to come back at 2 o'clock 
so the subcommittee will adjourn until then. 

(Whereupon, at 11:55 a.m., the subcommittee recessed, to reconvene 
at 2 p.m. the same day.) 
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AFTERNOON SESSION 


The Cuarrman. The subcommittee will come to order. 


TESTIMONY OF HON. JEROME K. KUYKENDALL, ACCOMPANIED 
BY CARL T. KALLINA, CHIEF, BUREAU OF RATES AND GAs 
CERTIFICATES 


Let us have order, please. 

Mr. Moss, you may proceed with your interrogation. 

Mr. Kuykenpatu. Mr. Chairman, I have one item, may I mention 
it? 

The CuatrMan. I beg your pardon. 

Mr. KuyKkenpatu. May I tell the subcommittee one thing? 

The CHarrman. Yes. 

Mr. Kuykenpatn. This morning, when I don’t believe you were 
present, Mr. Bennett had asked for copies of what records the secre- 
tary of our Commission had concerning our discussion and working 
out of the opinion in this Midwestern case. 

I told him that the Commission had written you a letter in which 
we said we felt information of that kind should not properly be re- 
vealed since it would disclose the mental processes of the Commiss- 
loners. 

Mr. Bennett was rather insistent, and some of the other members of 
the committee agreed with him. 

Now, we think, as a matter of principle and law that the Commis- 
sion is right in endeavoring to keep those matters confidential since 
they show mental processes, but we have nothing to hide and in view 
of the circumstances and the possible suspicion that there is some 
thing in here we did not want to-—— 

The CuarrmMan. Before you apparently commit yourself to this, 

the Chair would like to know something about it himself. If it 1s 

any information that comes within the scope of that with which we 
had an understanding at the outset of this hearing, why then cer- 
tainly I would not receive it for the record. 
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If there is any question about what the information is, with refer- 
ence to it not being made public until further consideration is given, 
[ would prefer to receive it and then discuss it with the subcommittee, 

haps in executive session, before we make it public. 

That is my ruling on the subject. 

If you as Chairman of the Commission on your own want to present 
whatever it is, and I know not what it is, why that is your privilege. 

Mr. KuyKenpatu. Well, this material simply consists of drafts and 
redrafts and interlineations and deletions of the various copies of 

apers that we had as we worked out this decision. I don’t know 
that it need be in the record, but we are willing that the committee 
gee it, and I will pass it to you at this time under the conditions that 

ou have outlined. 

The CHarrRMAN. I will receive it under the conditions, and 

Mr. Moss. Mr. Chairman, I want to understand the conditions. 
However, I would suggest that because of the absence of the gentle- 
man who discussed it this morning, it would be more appropriate to 
let the matter go over until such time as he is present. I understand 
he intends being present, but on any claim of privilege or the viola- 
tio of any precedent, I would want to have the opportunity to ex- 

lore this more fully. 

Ihave had some 5 years of dealing with comparable matters, and I 
am not willing to accept the contentions of the Commission as to the 

ropriety of a subcommittee request without more specifically check- 
ig back on some of the material I have developed. I would not want 
to indicate at this time any agreement on my part as to conditions 
which would control the acceptance of this material from the Com- 
mission. 

The CuHarrMAN. Very well. Let the Chair state what his position 
will be at this time. We will have an opportunity to go over whatever 
itis, when the gentleman from Michigan gets back, and I will be glad 
to consider any requests that might come from a member of the sub- 
committee and certainly hear any argument that the Commission 
would like to present. Then of course if it gets to a matter of sub- 
committee action, which is necessary, why then I would call the sub- 
committee into executive session for that purpose. 

Mr. Moss. I am interested, Mr. Chairman, in the standards which 
control in the Commission in determining whether a legal fee will be 
allowed or disallowed. 

Mr. KuyKenpatu. I believe I have explained that the Commission 
does not have any regulatory power, or any kind of power to prescribe 
what these companies will pay for legal fees or for any other item of 
service or expense. 

In rate cases, where we have a cost of service compiled and have a 
test period, and are making rates for the future, we analyze, as best we 
can, the staff does, the various items that comprise the cost of service, 
tosee that they are proper, and then adjustments are made for known 
changes that will occur and rates for the future are made on that basis. 

Mr. Moss. We could perhaps cut this down. I didn’t ask wheter 
or not you prescribed an amount. My question went rather to that 
of allowing or disallowing a fee. 

Mr. Kuykenpauu. Yes, this is what I was trying to answer. 
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So, in a rate case, if any item shows up that appears to be improper 
the staff questions it and an examiner rules on it, and eventually the 
Commission rules on it. 

If it is disallowed, why it is taken out of the cost of service. That 
reduces the companies’ computed cost of service by that amount, and 
rates are fixed as though that expense had not been incurred by the 
company although actually it has been. So we don’t control the pay- 
ment of it but we do control whether it will be allowed in fixing rates, 
Now, if some other 

Mr. Moss. I say it is to that point I address myself, to the standards 
which apply in the allowance or disallowance of a fee, a legal fee, 

Mr. KuyKenpauy. Mr. Gatchell answered that question yesterday 
and maybe he could do better than I could in answering it today, ~’ 

Mr. Garcueti. Mr. Moss, we—— 

Mr. Moss. Before we have Mr. Gatchell answer it, isn’t this finally 
a determination which is made by the members of the Commission, 
that of allowing or disallowing, adopting or rejecting the recom. 
mendations of an examiner ¢ 

Mr. Kuyxenpatu. If we have an examiner’s decision, which we 
generally do. 

Mr. Moss. So that the final responsibility is with the Commissioners 
and not with the Commission staff. 

Mr. KuyKkenpatu. Yes. 

Mr. Moss. Or with the examiner? 

Mr. Kuykenpatu. Yes, the final decision, yes. 

Mr. Moss. What standards are used by the Commissioners in de 
termining whether or not a fee will be allowed or disallowed ? 

Mr. KuyxKenpauy. The standard is whether or not it has been justi- 
fied on the record when questioned. 

Mr. Moss. What is the justification required ? 

Mr. KuyKkeEnpa.. Well, as in the case mentioned where some of 
Mr. Corcoran’s and Mr. Arvey’s fees were disallowed, they were 
questioned, and the company did not submit evidence to show that the 
services were necessary or proper. So consequently they were not 
used in computing the companies’ cost of service. 

Mr. Moss. Well, I am going to read from an examiner’s decision, 
I think it is—this statement “that comes up in practically every 
Tennessee rate case and every Tennessee rate case we tell Tennessee 
that we are going to disallow it because there is never any more than 
a piece of paper which has a fellow’s name on it, $60,000 for services 
rendered and the other one is for, I think, $15,000.” 

Now the name on the slip of paper says we paid this. 

What type of documentation do you require in the allowing of a 
fee of this type ? 

Mr. KuyKenpatu. Well, I will tell you this: These companies have 
expenditures and expenses of millions of dollars in a year, and our 
staff cannot check every item. In fact we are under heavy criticism 
because we overdo the checking or allegedly overdo this checking 
now and it is delaying our rate cases. 

The staff does, I believe that Mr. Gatchell testified yesterday, that 
they—whenever any item appears to be unusually large or abnormal, 
they check it, and if they receive any information from any source 
that any item might be questionable, they check that, but I would not 
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gut you to believe that every little item in a company’s multimillion 
jollar cost of service is or can be checked. a 

yr. Moss. That I recognize very clearly. These are very large 
gvanizations, they are growing every year, and in the absence of 
gndards Which are applied uniformly to all com panies, then it be- 
es igoreasingly a more complex problem for the Commission to 

ke regulation. 

oT fay wanted to find out the standard which is applied. 
There must be a standard. You, on the Commission, not your staff, 
iyt you on the Commission, finally determine whether you are going 
» disallow $60,000 in the Tennessee case or whether you are going 
» allow $80,000 in another pipeline company. You have allowed 
gne very substantial amounts and you have disallowed these amounts. 
Yow there must be some standard guiding the Commission in arriving 
itits decisions. nes 

Mr. KuykenDALL. Well, I can tell you what the Commission does. 
te members of the Commission cannot and do not investigate the 
wks and records of these companies. Our staff does that or in other 
ass other parties to the case may do it, and our staff may require or 

est, demand from the companies and obtain substantiation and 
jiail and backup material for ceriain expenses when they want to 
the information. 

That matter then, if not resolved to the satisfaction of the staff, is 
resented in the hearing, and the Commission decides these cases on 
he hearing record, and thus what really comes before the Commission 
jr decision is what has been developed on that record, and that is 
iebasis from which we make our decision. 

Mr. Moss. Well, then is the only standard applied by the Commis- 
sin the acceptance of the findings of the examiner or is there a 
wndard applied ? 

Mr, KuyKkenpauyi. The standard applied is whether or not the 
ims questioned have been justified in the record in the case. 
| Mr, Moss. How do you justify it? 

Mr. KuyKENDALL. By evidence, for example, in those cases, of the 
jeand nature and amount of services performed. 

[r. Moss. Well, let’s take a look at one of the items here, we have 
sompilation which you saw yesterday, I find down here that in one 
wmpany Maria Bergson and Associates, interior decoration, $84,- 
/ 442. Is that the sort of expense item which will be accepted by 
te Commission? There is another one up in the year previous by 
iesame firm for interior decorators in the amount of $44,595.43. Do 
ju have standards that apply on whether or not an allowance is 
mde for interior decoration services ? 

Mr. Kuykenpary. Yes; the standard would be whether that is rea- 
mable and necessary for this company. I presume it was decorating 
ttoflices ; I don’t know. 

Mr, Moss. Well, if it is reasonably necessary. 

Mr, Kuykenpaui. And proper. 

Mr. Moss. In whose judgment ? 

Mr. Kuykenpa. Well, as Mr. Gatchell explained yesterday, man- 
wement has a great deal of judement in this, and there are all kinds 
tieourt cases reversing regulatory commissions where they interfere 
mhmanagement’s judgment. 
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Mr. Moss. What is required 
Mr. Kuyxenpatu. Then in that type of case. 
Mr. Moss. What is required by a law firm to support a charge whic) [sth 
would be included in a cost of service for a utility ? Mr. 
Mr. Kuyxenpatu. I didn’t understand your first word. men 
Mr. Moss. What is required of a law firm to justify a char fe al fi 
services which would be accepted or allowed as part of a cost 9 on dollars 
ice of a utility? | ania 
Mr. Kuyxkenpauu. It would be a showing of the nature of the gp, Mr. 


ices performed. Our i 
Mr. Moss. Well, an appearance. ve aud 
Mr. KuykenpaAtu. Whatever it might be. ies we 
Mr. Moss. Any showing. | If you 


Mr. KuyKkenpatt. Oh, no; that is why some of these have been ¢jg| 00k? 
allowed. Because a mere showing that the company deemed the Will 
services necessary and for the benefit of the company wag pql lit ¥ 
sufficient. requir 

Mr. Moss. Well, let’s take the case of Tennessee. As I recall yg Mr. 
terday’s testimony, there had to be some proof of payment, Mr. Gu the sy: 
chell indicated—is that correct ?—and we asked I believe whether ity) aut ea 
quired the submission of a bill or what. i ready 

Mr. KuyKenpauu. Well, certainly there would have to be pro Mfr, 
of payment. If a company were claiming it paid items which it hal, yf, 
not paid, why, that obviously would be fraud. Gas C 

Mr. Moss. Then the Commission has not spelled out the type of Mr, 
services rendered by a law firm which will be allowed or disallowell mste 
in any case coming before it, so that there is a uniform standan| fp. 
applied to all regulated utilities ? Mr. 

Mr. KvyKenpauu. No; the Commission has not, and I don’t thinki| jy det 
could be done. wat 0 

Mr. Moss. Has the Commission attempted to issue such standard!| fy. 

Mr. KuyKkenpaty. Well, Mr. Smith om pointed out to me sot) ‘oned 
language in an examiner’s decision, where he says and the Commissia| jjp pp 
approved his language, I believe: Chain 

The extent of the detail requirement to properly meet the burden of pri be su 
under such circumstances is indicated by the reasonableness requirements # wy, t 


forth in the Commission’s uniform system of accounts prescribed for a natu be reg 
gas company as follows— illof: 


then quoting uniform system of accounts— Ag 
Fach natural gas company shall so keep its books of accounts and all m wheth 








books and records and memoranda which supported in any way the entries it} that } 
such books of accounts as to be able to furnish readily full information 40 j)y9/ 
any item included in any account. } alr 
Each entry shall be supported by such detailed information as will permit! ih 
ready identification, analysis, and verification of all the facts relevant thereto 


Mr. Moss. Well, that means that you will show you paid X numbe ‘iP 
of dollars for legal services. | Vr 
Mr. KuyKkenpati. And what it was for. ‘e 
Mr. Moss. It was for legal services ? talled 
Mr. KuyxKenpatu. Yes. Ho 
Mr. Moss. Mr. Smith yesterday made this statement: a 


I don’t believe that we apply any test in our own work of the Commission's 


staff as to the reasonableness of or fairness of the fee other than that presilt 
ably an arrangement between two parties who are not the same party, in othe) 








EX PARTE COMMUNICATIONS 161 


it is a matter between the management of the company and the person 
whom the fee is paid. : 
_| Jsthat a correct statement of the Commission policy ? aa 
> Which Yr, KuyKenDaut. That is part of it. The other part of it is that 
| sen any reason arises to question these payments, and this goes not 
‘gly for legal fees but for all of the other millions and millions of 
ge fe, ars, then the staff investigates it, questions it and it must be sub- 
ser auntiated on the record or it will be disallowed. 
“fr. Moss. There is a little more, it says: 


\ ? 7 
om Our inquiry goes to the question as to whether or not there is evidence when 


ye audit the records then to show that services were rendered, showing serv- 
igs were rendered. 
| Ifyou bill a man for a legal fee how do you show it on an account 
sen din} wok: the precise nature of the service rendered. Probable charge 
: rill be to some account, legal account, paid for legal services rendered, 
ut we still haven’t a definitive standard on this record as to the 
girements of the Commission in allowing or disallowing such fee. 
“4 . , y * + 
all y|_ Mit. KuyKeNDALL. Well, I can only reanswer you by requoting from 
r du the system of accounts— 
© itte) dat each entry shall be supported by such detailed information as will permit 
jrady identification, analysis and verification of all the facts relevant thereto. 
) prot} Mr. Moss. What is Mr. Smith’s position on the Commission ? 
‘tha Mfr. KuyKeNDALL. His title is Assistant Chief, Bureau of Rates and 
Gas Certificates. 
ype of, Mr, Moss. Then in testifying yesterday we could presume that he 
lowed} mastestifying as to actual practice ? 
andar} Mr, SaaruH. Yes, sir; I believe that is correct. 
Mr. Moss. Can you tell me what the standard is that guides you 
hinki| ip determining whether a legal fee is proper in the inclusion of a 
wstof service finding, or whether it is to be excluded ? 
dards!| Mr. Suarru. The basis of exclusion would be when the item is ques- 
e Some) fined, if it is questioned, whether or not the company is able to meet 
nissiot} ihe requirement of the instruction of the system of accounts which 
(hirman Kuykendall just referred to; namely, that it will have to 
of prt supported by such detailed information as will permit, we might 
ents # gy, the auditor or whoever is examining it to understand that it can 
natu! \y readily identified and can be analyzed and can be verified as to 
illof the facts relevant thereto. 
As I pointed out in my previous testimony, we are interested in 
ll “ viether or not services were rendered, and when we challenge an item, 


aS. Net 





tries i} that is one of the showings that we require to be made, if it is not 
na" tirady made in the supporting evidence submitted to us, when we 
ermit 1) Malyze this account and look at the vouchers in support of it. 
thereu) Mr, Moss. Have you ever found one where they were not supported 
umbes by vouchers ? 

| Mr. Sarr. Did you say “Where there were not supported”? 

| Mr. Moss. Yes. 

| Mr. Surrx. Ordinarily, there will be what would be technically 

tilled a voucher support. 
| However, I was referring to supporting details to show what was 
| tetuall y done in connection with services rendered in support of 
ip, Voucher, 


in other} 
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Mr. Moss. Do you have a record of their appearances as being yy 
attorney of record before the Commission, or just what is the) 
status ? 

Mr. Smith, what I am asking for is how do you evaluate this whe 
you get it? You must have something to guide you in evaluation ¢ 
the supporting data, I suppose, of every one of these Companies jp 
paying for substantial amounts of legal fees, for legal assistany 
required for their own protection, their own tax records, documenta, 
tion that service was performed by the company, for the company, 

Now it is the evaluation, the standard which applies in the evaly. 
tions, which is of interest to me. It is of interest to me becang 
you disallow some and you allow others. 

Mr. Smiru. That is correct. 

The ones we have disallowed, the company has not been able ty 
show support, to show what services were rendered. They coy)j 
talk only in generalities. 

Mr. Moss. In all other instances, then, in all of the fees allowed 
you know in detail the nature of the services rendered ? 

Mr. Smiru. I would not want to go that far because 

Mr. Moss. Then you don’t in each instance apply the same stand. 
ards ? 

Mr. Smiru. May I finish my answer? 

Mr. Moss. Certainly. 

Mr. Smirn. I would not want to go that far on my own statemen 
because this work has to be delegated to field auditors. 

Mr. Moss. Isn’t it even more important that there be definitin 
standards to guide those field auditors ? 

Mr. Smiru. These auditors are trained men, and they are familiar 
with the system of accounts, with the standards of auditing that ar 
practiced by professional auditors, and particularly by auditors ger 
erally in the field of public utility regulation, and they are competent, 
I believe, without reducing it to a great lot of specified regulations, t 
pass upon whether or not a voucher is properly supported from a 
auditor’s standpoint, who has in mind not only auditing standart’ 
but also his knowledge of the decisions and the policies of the Con- 
mission as expressed in those decisions, as well as a requirement ofa 
system of accounts. 

Mr. Moss. What type of legal services are recognized as legitimate 
expenses and allowed in a cost of service determination ? 

Mr. Smirn. The legal services that have been performed in connec: | 
tion with cases before the Federal Power Commission by attorneys 
of record, legal services performed in any lawsuit which the com- 
pany might be subjected to where they have appeared as attorneys} 
of records. It is necessary, of course, for all corporations whos | 
affairs are as complex as these companies, to have legal advice and| 
counsel of a general nature. 

Mr. Moss. Is that allowable ? | 

Mr. Smirn. Ordinarily, I would say it is. 

Mr. Moss. When is it not ? 

Mr. Smrru. Whenever—if it were challenged, the company was nol 
able to show specifically that services were rendered. 

Mr. Moss. How many are challenged ? 

Mr. Smiru. Well 








= 


ecert ore 


2.e484& 3 BS 2.2422 9S - Pe 


th 


ci 








Ng a 
their 


Whey 
10n of 
eS jp 
Stance 
nenta. 
y. 

valua. 
ACatise 


ble to 
could 


lowed, 


stand. 


‘ement 
initire 


miliar 
at are 
'S gen: 
detent, 
ons, to 
om an 
rdards 

Con- 
it of a 


; { 
timate | 


onnec: | 
orneys 
> COM 
orneys 
whose 
ce and 


A 


yas not 


| 


EX PARTE COMMUNICATIONS 163 


Mr. Moss. What is the standard that applies when you decide to 
challenge a charge for legal services? Is there one? 

Mr. Situ. As I say, a great deal of this rests with the auditor who 
jsin charge of the particular job. 

Mr. Moss. If he has the same difficulty that you have had in defining 
that for me, then we are faced with a variable standard. 

Mr. Smiru. I don’t think that that necessarily would follow. As 
J pointed out in my earlier testimony, when we have been satisfied 
that there has been a payment and is a matter easily satisfied from 
an auditor’s standpoint that has been properly approved by the officials 
of the company, we know that the test has been at least partially 
completed. 

Now, the further test is whether or not there were services rendered 
that are properly within the affairs of the corporation. That is the 


is. 

Mr. Moss. Would a legal fee in connection with an antitrust matter 
bea proper charge 4 

Mr. Smiru. We have, so far as I know in our work with natural 
gas pipeline companies, we have not had any substantial amount of 
those fees sent up to the Commission for decision. It is true that the 
staff has recommended in one settlement case, I believe involving the 
Natural Gas Pipe Line Co. of America, that certain fees of this nature 
since they had been agreed upon as proper among the parties to the 
settlement, in which the company, Natural Gas Pipe Line Co., had 
resolved—had conceded on most of the issues, if not all the issues, 
that the staff had raised, in the test period preceding the period in 
which the legal fees were paid, that I have reference to, and had 
carried those on through what we refer to as a “locked in” period, 
since the company had gone that far, we did not in that case challenge 
the legal fees with regard to the antitrust proceeding. 

Mr. Moss. You do allow fees, then, for antitrust proceedings ? 

Mr. Smiru. Which did allow them in that case, in the particular 
circumstance of that case, I would not want 

Mr, Moss. In other words, this was a case settled by negotiations? 

Mr. Situ. I didn’t quite understand that. 

Mr. Moss. Was this a case settled by negotiation, by agreement ? 

Mr. Smirn. Yes; it was. It was during the pendency of the Mem- 
phis decision, the effect of the Memphis decision in the circuit court 
of appeals. 

r. Moss. Have you disallowed any fees for legal services in con- 
nection with antitrust matters ? 

Mr. Smirn. We have not reached that point. We have it in one 
of our investigations at the present time where 
_Mr. Moss. The point you have reached, then, at the present time, 
isthat what you have allowed them. 

Mr. Smrru. We allowed them in the special circumstances of the 
Natural Gas Pipe Line settlement. 

Mr. Moss. Would you allow them in those same circumstances in 
another case ? 

Mr. KuyKenpauu. Mr. Moss, I don’t believe that question should be 
answered, because undoubtedly that issue is going to arise before the 
Commission and what we say now 

Mr. Moss. Are they standards or not ? 
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Mr. KuyKenpaut. What we say now might be deemed to be an ex 
parte communication. 

Mr. Moss. I doubt that you are supposed to regulate from some 
standards and I am trying to find out what those standards q 
whether they are applied to all companies or whether it is a case 
hit and miss. 

Mr. KvyKenpatu. The standards for legal fees are much different 
and much more vague than the standards for, say, the purchase of 
steel or the hiring of union labor, where there is a definite scale, and 
the courts have many, many times told regulatory commissions that 
the payment of certain items is a matter for management and it is not 
questionable unless it is patently too much or unless there is some 
fraud or irregularity connected with them. So it is true that the 
Commission’s power to review payments of that character, where q 
strictly rigid mathematical standard is not applicable, is rather 
limited. 

Mr. Moss. Well, the Commission, I think, is the one which finally 
determines, unless someone wants to carry it to the courts, what they 
are going to allow as a cost of doing business; isn’t that correct? 

Mr. KuyKenpDAauw. Certainly. 

Mr. Moss. This entails an issue that would be a proper one for 
consideration in the cost of doing business. The determination would 
have to be yours and no one else’s. Isn’t that correct 

Mr. KuyKenpatu. I think I have answered the question, Mr. Moss. 

Mr. Moss. Well, if you want the record to stand as I interpret it, 
that this is, in fact, a variable standard, both in the instance of legal 
fees and legal fees generally, in connection with an antitrust matter, 
then you have answered my question. 

Mr. KuyKkenpatt. Now—that is not what I said. I particularly 
reserved 

Mr. Moss. I said that was my interpretation. 

Mr. KuyKkenpDatt. Well, I will interpret for you. 

Mr. Moss. It is very difficult ; you can try. 

Mr. KuyKkenpa.u. I don’t think it would be proper now, in fact I 
know it would not, for any member of the Commission to publicly 
say what he would do in regard to fees for defending a company 
accused of violation of the antitrust laws. I certainly don’t want to 
leave the impression that those will be approved, but it probably would 
be an issue in a case pretty soon and I think discussion of it, decision 
of it, should be reserved until then, and I think also I have made it very 
clear that attorneys’ fees are a different matter than buying materials 
or paying a union scale for labor. There are variable amounts which 
could be deemed to be reasonable, and under court decisions our power 
to disallow those is limited. 

Mr. Moss. I am left with the same conclusion. 

Now we will go into the matter of another type of fee that seems 
to appear on these records, public relations. What criteria guides 
the Commission in determining whether or not those fees will be 
allowed ? 

Mr. KuyKenpnauu. Well, I might mention to you the one ruling we 
made involving the electric power companies and their electric ad- 
vertising. Of course, these companies can spend money for advertis 
ing and for public relations as they see fit, as they can for other 
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In the case of those power companies we have ruled once 
and the matter is now before us again, after a further record, that 
those expenses should be charged, accounted for below the line, which 
means they are not an operating expense but are an expense to be 
borne by the stockholders. — 

Mr. Moss. They are not included in the costs of doing business ? 

Mr. KuyKENDALL. Asa matter of accounting, ordinarily they would 
not be. oF 

Mr. Moss. How about the writing of a company history? I notice 
Panhandle Eastern paid to the Indiana Historical Society in 1957 
thesum of $33,461. 

Mr. KuyKenDAti. Well, that is admittedly an unusual item. It 
has not come before us. I am sure that because of its unusual nature 
it will be questioned and facts developed as to what it is for, whether 
it is a proper corporate purpose. First the examiner and then prob- 
ably the Commission would rule on it. 

Mr. Moss. I understood you on Monday or Tuesday, I guess it was, 
to indicate that the operating costs are not part of the base. Did I 
hear you correctly / 

Mr. KuyKENDALL. That is true. 

Mr. Moss. But that cost of service, plus return, becomes the net 
base investment, cost of service, is the basis on which rates are made; 
is that correct ? 

Mr. KuyKenpbat. I just don’t understand you, Mr. Moss. 

Mr. Moss. Net investment in the rate structure: you have net in- 
vestment, working capital, cost of service, plus a return. Do those 
gointo determining the rate ? 

Mr. Kuykenpauu. I think I said that the net depreciated invest- 
ment in used and useful property for rendering service, plus working 
capital, would constitute the rate base. 

Mr. Moss. Yes. I don’t think we are far apart. Net investment— 
ifit is depreciated it gives you a net figure, does it not? 

Mr. KuyKENDALL. Yes. 

Mr. Moss. It is a little matter of semantics but nothing substantive 
here. That forms the basis for a rate structure; is that correct ? 

Mr. KuyKenpauu. No; that is only part of it. That is the rate 


Mr. Moss. All right; that is the rate base. What do we add to it? 

Mr. Kuykenpatu. There is cost of service. 

Mr. Moss. I added that in my original statement. 

Mr. Kuykenpauy. You don’t add the cost of service to the rate base. 

Mr. Moss. Well, I included it. When I say I added it, I included 
itin my original question to you that those were the factors that went 
into determining rates. I enumerated them, net investment; you ap- 
proach it from depreciated base plus working capital and the cost of 
service plus reasonable return. 

Mr. KuyKenpauu. Yes; and that reasonable return is on the rate 


Mr. Moss. Yes; I realize that. 

This goes, then, into determining the rates which you are going to 
allow. 

Mr. Kuyxenpaty. Yes; I think to an outsider the term “cost of 
srvice” as we use it would sound as though it included only actual 
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costs of doing business, but the term as it has been used at the Federa] 
Power Commission and most regulatory agencies is that that includes 
not only the actual costs of rendering that service but a reasonable 
return on the rate base. 

Mr. Moss. Yes; I think I mentioned that, plus a reasonable retury 
on the base. 

You indicated that until recently the reasonable return was usually 
figured at about 6 percent. 

5 t 

Mr. Kuyxrenpa.u. Yes; there have been exceptions up and dow, 
over the history of the Commission. 

Mr. Moss. With reference to the backlog of pipeline rate cages 
before the Commission, is a rather substantial number of such cases 
in the backlog? 

Mr. Kuykenpba.u. I think you have understated it. 

It is not only “rather,” it is just overwhelming, and we are in q 
terrible situation. 

Mr. Moss. And as a result of that, the tremendous amount of 
money which may be, in part or in all, returnable to the ratepayers 
or the users is accumulating on the books of these companies. 

Mr. KuyKenpbatu. That is true. 

Mr. Moss. Has the Commission any uniform standard which it ap- 
plies in insuring that that money will be available for refund ag 
required ? 

Mr. Kuyxenpatu. I have explained that in this hearing. The 
pipeline companies are all strong, solid companies, and no one of 
them has ever failed to make a refund, and although the Commis. 
sion used to require what I called a token bond of 10 percent, the 
premium for which would be an operating cost, part of the cost of 
service, and in a rate case would become a burden on the consumers, 
this has been eliminated in recent years because we found it wasn’t 
necessary. 

Mr. Moss. Is there any restriction made on the uses to which that 
money can be put by the utility ? 

Mr. Kuyxenpatu. No; not by virtue of our order suspending their 
rates or allowing them to go into effect after suspension. But there 
is a restriction in that these companies cannot make any substantial 
investment in their own facilities without getting a certificate of pub- 
lic convenience and necessity from us. 

Mr. Moss. Investment in their own facility without an additional 
certificate or expansion of their own facilities? 

Mr. Kuyxkenpatu. Investment in facilities which would be an 
expansion. 

Mr. Moss. Have you issued any such certificates? 

Mr. KuyKenbau. We issue certificates of public convenience and 
necessity all the time. 

Mr. Moss. I mean in a case where there were substantial amounts 
subject to refund. 

Mr. Kuyxenpnauu. Well, no doubt we have because a number of 
companies have substantial amounts which are subject to refund. 
That money is in with other money that we have, but no substantial 
part of this money or any money that they have, could be spent for 
new plant without their obtaining a certificate of public convenience 
and necessity from the Commission. 
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Mr. Moss. Would that hold true whether or not they had substan- 
‘jal sums of funds subject to refund 4 

Mr. KuyKENDALL. Yes. ; ce ' 

Mr. Moss. So that there is no additional requirement imposed on 
them as a result of having built up this liability ? ' 

Mr. KuyKenpauu. Well, we require them to pay interest on this 
poney when the refund is made. 

Mr. Moss. At the time of refund. 

Mr. KuyKenpatt. That has been 6 percent up until recently when 
yehave increased it to 7. _ 

Mr. Moss. Do you require the establishment of any reserves to take 
ureof the payment of the interest ? iis eile is 

Mr. KuyKenpAtt. No, we have not done so with pipeline companies. 

Mr. Moss. You say there have been no instances where a company 
giledtomakearefund. _ ; 

Mr. KuyKENDALL. Pipeline companies, yes. 

Mr. Moss. Pipeline company. On the Colorado Interstate case 
shat were the circumstances ? 

Mr. Kuykenpay. Well, that is in the record. They refunded, Mr. 
§nith tells me, a total of over $43 million. 

Mr. Moss. They refunded originally $38 million; is that correct ? 

Was it, was the original additional refund to the same applications 
forrate increases or was it as a result of additional increases ? 

Mr. KuyKENDALL. It was another case, a subsequent case. 

Mr. Moss. Then in the case at point here they refunded $38 million 
and not $43 million; is that correct ? 

Mr. KuyKeNnDALL. Yes. 

Mr. Moss. How much had accumulated subject to refund, poten- 
tially subject to refund, at the time, was it about $88 million ? 

Mr. Kuyxenpau. I don’t know. Mr. Smith is not sure either what 
that amount would have been. I think in order to save time we had 
etter supply that figure later for you, Mr. Moss. 

Mr. Moss. Can we then arrive at a figure for the recommendation 
ofthe examiner as to the amount which should have been refunded ? 

Mr. Mack (presiding). Could the Chair ask if there is some infor- 
mation to be supplied ? 

Mr. Moss. Yes, the amount accumulated in the Colorado Interstate 
use at the time the refund was ordered. 

Mr. KuyKenpaLy. We will supply that information. Now, as to 
your other question, what the refund would have been under the ex- 
miner’s decision, the figure of $50 million approximately has been 
wed. 

Idon’t want to verify that again, because I have had some discus- 
ions with some people on the Commission, and I am not sure the 
igure is correct. 

Mr. Moss. Is it approximately correct ? 

Mr. Kuykenpay. I don’t know. 

Mr. Moss. Well, who can tell us? 

. Kuyxenpaut. I don’t know whether anyone can here today. 
| lamhaving it checked. 
Mr. Moss. Well, the testimony up to this point was approximately 
| million, 
Mr. Kuyxenpau. That is true. 
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Mr. Mack. Could I inquire if there is additional information? Mr 
Mr. Moss. Yes, I want both of these figures in the record. of re 
Mr. Mack. It will be received for the record, if you will subpiy! covet 
them. gubje 


Mr. Kuykenpatu. Yes. We will verify or correct the $50 million Mt 
figure pertaining to the examiner’s decision and give you a fign M1 
as to what the total amount, the greatest total amount that company | i th 
had collected which was subject to refund. the p 

(See letter of Hon. Arthur Kline to Chairman Harris, dated Yyy) Mr 
19, 1960, tabulation 1, on p. 216.) "| Mh 

Mr. Moss. Now, wasn’t there a question here of the effect of, orth; Mi 
impact on, the company if they were required to pay the amount py, | derst 
ommended by the examiner ? alwa 

Mr. KuyKenpatu. Well, I understand, and my memory is refreghaj | abl 
from reading the testimony of record of my hearing before the Sena, |. Th 
in 1957, that the company was quoted in the newspaper as making | genel 
representations about that. {00 N 

Mr. Moss. Yes. I have some Thermo-Faxes of such Newspaper also. 
articles. I think they indicated that. it would be a very serious in.| 50 
pairment of the company if they were required to refund the amount} mone 
recommended by the examiner. Mr 

Mr. Kuyxenpauu. Well, Mr. Moss, as long as rates are fixed whic) Mt 
are just and reasonable, I don’t see how any of these pipeline comp. | Mille 
nies can find themselves unable to repay that money. from 

Mr. Moss. Well, did this have no consideration, this matter of the | me 
effect on the company at the time the compromise of $38 million ys) M1 
arrived at ? did t. 

Mr. Kuyxenpatu. No, that company—that was negotiated during of th 
the Memphis period although it was actually consummated a few days Mi 
after the Supreme Court decision and the company had more or les | 523} 
a gun pointed at its head, I mean the AfempAzs decision. As I te 
tified before, the average rate of return for the company over thos{| _ Mt 
years was what I think we would all consider to be low. That is5% Prop 

recent. So they made a settlement which was, I am sure, nobody can) ™*! 

isagree, was not too generous to them. Nevertheless they made it, woul 
they got out from under the danger of the Memphis case, cleaned wp Mi 
their refund situation so they were in a position to go into the money Mr 
market, and get some money to do some expanding and they wereable M 
to do that even on that rather close settlement. | hme 

Mr. Moss. Why do you say a gun was pointed at their head? —, Pt” 

Mr. Kuyxenpaty. Well, during that period of the Memphis dei-| , Mh 
sion all pipelines were in the same position. If that case were affirmed) "8! 
a lot of them no doubt would have been in a very serious position. 

Mr. Moss. Yes, but we are dealing here with funds which accumt 5S 
lated as a result of a rate increase under suspension, not ah 
the Commission and subject in whole or in part to refund, and ifit turn 


was going to be damaging to the company to pay it, then wouldnts, 
better procedure have been to require some method of anticipiating the 
need to refund so that the company would not be affected adversely a 
as a result of the refund. 

Mr. KuyKenpatu. Well, the company won’t be affected adversely 8s fos ’ 
a result of being ordered to make a refund as long as they are permitt 
what the law requires, and that is just and reasonable rates. 
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Mr. Moss. Well, now, on this just and reasoanble rate and the rate 

| gf return to Colorado Interstate, how long a period of time was 

Imi; | covered in. the accumulation of these X number of millions of dollars 
subject to refund ? 


Nin | | Mr. KuyKenvatw. Three or four years, I think, 
Rg Mr. Moss. They then had this money available. Did they use it 
pany in their company operations either in expansion or improvement of 


| theplant or anything of that type? 
Vyy| Mr. Koyxenpai. They used it for general corporate purposes. 
) “Mr. Moss. They used it ' 
rth; Mr. KuykENDALL. Now these companies, a lot of people do not un- 
| derstand this—every pipeline company, in fact I think every pa 
| qlways has debt, it always has long-term debt outstanding and prob- 
esha | ably bank loans too. That is part of their capital structure. 
enaty | y are not financed solely by their stockholders, and, in fact, the 
aki | generally accepted principle is that it is not wise for any utility to have 
* {00 vonk stock, equity ratio, although it is unwise to have it too thin 
ih ) these companies, if they didn’t use this money, would go to the 
nount | money market and borrow similar amounts. 
| Mr. Moss. That I understand. _ 
which | Mr. KuyKENDALL. So the question comes down to does it make any 
mapa | difference whether they pay interest on the money that they borrow 
from financial institutions or pay interest on these refunds. It seems 
of the | tome they end up at the same place. : ' 
Mr. Moss. Now in investing this money obtained from rate increases, 
did the investment resulting from those funds enter into consideration 
uring ofthe rate of return which you have quoted at being 514 percent ? 
rdays | Mr. KuyKENDALL. I quoted it as being in that settlement case as 
yr lew; | $23 percent. 
I tes. Mr. Moss. Yes. : 
hoe {| Mr. KuyKenpau. It would not enter into the rate of return, no. 
's 593| Property that had been constructed after being certificated by the Com- 
lycan mission and being used and useful in the enterprise, the cost of that 
ude it, Would be in the rate base, at a later period. _ 
ed up Mr. Moss. Then the answer would be yes, it would be in that. 
money © Mr. KuyKeNnpaL. No, not as I understood your question. 
able} Mr, Moss. Then you did not consider the net investment at that 
 timein determining what their rate of return was. You used an earlier 
' priod for that determination. 
+ dee. Mr. Kuykenpatu. You can consider rate of return without consider- 
‘rmel| Mg necessarily and at the same instant what the rate base is, what the 
n, | tinvestment is, but the size of the rate base will determine the total 
cum gt0ssamount of return. 
vedby| Mr. Moss. I realize that, but if you are going to consider rate of re- 
difit, ‘um ve have got to consider it on something fixed at a given point, 
ldnts; MdallI am trying to find out 
ing the | -  galamemie That is what we do by using the test period as we 
versely *Xplained. 
| _ Mr. Moss. In this instance where the 5.23 was predicated on the fixed 
gelys, vestment at a time prior to the beginning of accumulation of these 
mitted | funds or after, or concurrent with the order of refund ? 
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Mr. Smrru. Maybe I can give an explanation that will help unde, 
| 
stand that. The 5.24 percent rate of return or whatever it was, way | 
not computed or allowed to figure in the ordinary sense of fixing a raj, 
of return. 

After the settlement had been agreed upon the company had certaj, 
gross revenues and they had certain expenses, and after making th 
computation of the return that they actually earned, the difference }y. 
tween the revenues taken in and the expenses for operation and tayg 
the amount left over give us the amount of dollars that we refer to a; 
return. 

Now those dollars of return or net operating revenues, if you want tp 
call them that, were related to what was computed as the investmen 
and that was the dollars actually in the plant less the depreciation ». 
serve, less an appropriate allowance for working capital—— 

Mr. Moss. Mr. Smith, I understand that and I think perhaps rathe 
than clarifying it for me I should attempt again to clarify it for yoy 

All I am asking you is whether the difference here, which was 93% 
million returned and/or refunded, if the figure used, and it is subject 
to correction in the record, of the total accumulation was 80 or § 
million, say 85 million, it was approximately $47 million retained, 

Now was it invested in plant or facilities ? 

If it was, in arriving at this determination which you have jus 
recited, was that portion of the investment included in the figure 
which finally gave you your rate of 5.23 ? 

Mr. Smirn. To the extent that it was actually invested in plant it 
was included. Incidentally, I have been handed a figure here of the 
total which was collected under dockets G—2260, G-2576, and G-117I 
for the period from January 1954 to February 5, 1958, which is the 
date to which the first settlement of Colorado Interstate relates, the 
total collected subject to refund was $60,141,960. 

Mr. Moss. All right, $60 million and 38 so there was approximately 
$22 million retained. 

Mr. Smirn. Yes, sir. 

Mr. Moss. And to the extent invested in plant it would be included | 
in arriving at the 5,23 rate of return ? 

Mr. Sarrr. That is correct. 

Mr. Moss. And where there is increase on top of increase, all such 
suspended, I think you used the term “locked-in,” the public or the user 
becomes an involuntary contributor to the financing of the activities 
of the company ? 

Mr. Smiru. I think that is a matter of interpretation. 

Mr. Moss. Would it be farfetched as an interpretation ? 

Mr. Smirn. The public here, of course, didn’t receive interest at 
6 percent. 

Mr. Moss. I recognize that interest was paid but at least to the ex 
tent that he paid more, I think we have indicated that on the averag 
there is a refund of 40 percent of the amount accumulated in thes; 
suspended rate cases. | 

Mr. Smrru. That has been the testimony of the chairman, I believe | 

Mr. Moss. So as least in taking the chairman’s testimony to the tune 
of 40 percent he is an involuntary contributor? 

Mr. KuyKenpatn. I see your point and I agree with you, Mr. Mos 
You have a suggestion that this money be impounded somewhere, and 
I can see what you’re thinking of, and the rationale you are using. 
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But bear in mind if it is impounded so that it can’t be put to work 
earning something, why then there would be no lawful basis for re- 
quiring the pipeline companies to pay interest on it. _ : 

Mr. Moss. Well, I haven’t come up with a suggestion. I am trying 
to find out what the situation is. I point out however that it appears 
that the question of the ability of Colorado Interstate to make the 
amount of refund recommended by the examiner was the rather sig- 
nificant one at the time this matter was negotiated for settlement and 
if that is true, then there should be some means taken to insure that 
that pattern will not be repeated either through the maintenance of 
reserves or investment or bond or whatever might be the best means of 
obtaining this assurance. 

Mr. KuyKenpaui. Mr. Moss 

Mr. Moss. It might even slow down applications for increases 

Mr. KuyKenbaty. That is the point I am thinking of. 

Mr. Moss. And each of these appear to be excessive to the extent of 
40 percent on the average and if they are overapplying that amount 
each time, then perhaps the Commission should act very positively 
to discourage this practice and have them put in requests for increase 
which are more nearly supportable than the record would indicate 
that they are under current practices. 

Mr. Kuyxenpatt. I think that might be the greatest good that 
could come out of something along the lines of which you are thinking. 

We do require these companies to file supporting data with their 
increases. ‘That has been done since, I believe, July 1 of 1953, but 
obviously it has not been successful in reducing, on the average, their 
flings enough. . 

On the average they are still filing for too much according to our 
experience. We have exceptions sometimes where it turns out a com- 
pany could have justified more, but anything that would slow up these 
companies, deter them from filing for excessive amounts is something 
that I am for, and I know the Commission is for. 

Now, maybe you have a thought here from which something could 
be developed. I am not sure how it could be worked out. 

But I think it is worth pursuing. If some change could be devel- 
oped that would be fair to the companies, yet deter them from filing 
for excessive amounts and I don’t know whether it would be through 
impounding these sums or not, and there again I don’t know how we 
are going to provide for the excessive amounts bearing interest unless 
that money is allowed to earn interest, but I am for the thought that, 
ifanything could be done to deter excessive filings, let’s do it. 

Mr. Moss. Its use, of course, could be subject to close regulation by 
the Commission so that the situation in the Colorado Interstate would 
hot arise again. 

Now, doesn’t the fact that these rate increases on rate increases and 

the continual backing up tend to increase the pressures on the Com- 
mission and to make more probable the emergence of a pattern of im- 
nee ex parte contact or the attempt for such contact ? 
_ Mr. Kuyxenpatt. I think it might. Any time there is a contact 
involving a plea to hurry up and get something done, why there is a 
conversation, if it is oral, and the next step is probably telling you how 
badly off they are and so forth and if you don’t stop them at least there 
they may be in for a discussion of the merits of their case. 
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I agree with you, the healthiest situation would be for any regu. 
tory commission to be, to be thoroughly abreast of its work so they 
is no undue delay and Commission decisions come out promptly, 

I think this delay is a terrible evil, not only for the regulated com. 
panies but for the commissions, and for our whole economy, and ye 
are trying everything we can to overcome it, but we have a long way 
to go. 

Mr. Moss. To what type of case is the Commission supposed to giyy 
preference ? 

Mr. Kuykenpat.. To rate cases. 

Mr. Moss. Rate cases ? 

About how many are decided each year? 

Mr. Kuykenpa.L. I could not give you figures offhand. 

Mr. Moss. Does the Commission have to spend a substantial portion 
of its time on matters of certificates ? 

Mr. KuyKenpatu. Yes, we do. 

Mr. Moss. Has this tended to impede the consideration of rate mat. 
ters ? 

Mr. KuyKenpaty. Tend to what ? 

Mr. Moss. To slow down ? 

Mr. KuyKkenpbau. Well, certainly the more work of any other type 
that must be done, why the less time there is for rate cases or for any 
other type of work. , 

Mr. Moss. I noticed in going over the tabulation prepared by the 
staff of the material supplied by the Commission, that in the tabula 
tion of gas rate increases, there are a number of instances where the 
record would appear to be incomplete, where the Commission has or- 
dered a refund, sometimes going back a number of years, and yet it 
shows no date when a refund was made. 

Mr. KuyKenpbatyi. Offhand I would think those must be cases that 
have been appealed but there may be some other explanation. 

Mr. Moss, would you point to a particular one, and then one of our 
staff here could probably explain it. 

Mr. Moss. The print is very difficult to read. United Gas Pipe 
Line Co. had accumulated $5,393,000, they were allowed 43.2 percent— 
no, | have the wrong line. Itisabove that. 

Mr. KvuykeNnpDALL. What page are you on, Mr. Moss? 

Mr. Moss. Page 3. Texas Eastern Transmission Corp. It is the 
Texas Eastern Corp. right in the middle of the page, there was 73 per- 
cent allowed under an order of October 9, 1953. 

The Cuatrman. Mr. Moss, while he is looking that up, I think this 
would be a good time, since you are on this tabulation, is that not 
true, the subcommittee print ? 

Mr. Moss. Yes. 

The Cuatrman. On pages 8 and 9 at the top, just under tabulation 
of gas rate increases it is noted pending power and light rate sus- 
pensions and so forth. I saw that the other day and my attention was 
called to that today, that is in error, it should be pending pipeline 
and—anything else? 

Mr. Smirn. Pending pipelines. 

The Cuarrman. I would like unanimous consent to that change 
because this is going into the record and T like for it to speak for what 
it is. It should be ending pipeline rate suspensions and so forth | 
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Without objection that change will be made in the permanent record. 
Mr. KuyKENDALL. I believe I have the answer to your question, 


oss. 

me Kallina, the Chief of our Bureau of Rates and Gas Certificates, 

ints out that some years ago when we decided a rate case and or- 
dered a refund, we did not require the companies to report back to 
ys when and precisely the amounts they had refunded. We do that, 
have done it now, for some years, and in some of these older cases 
that wasnot done. Iam sure there is no question but what the refund 
has been made or we certainly would have heard from the customers. 

Mr. Moss. When did the Commission start requiring the com- 

nies to report back on refunds ? 

Mr. KuyKenpDALL. I will have to ask Mr. Smith or Mr. Kallina to 
advise me on that. 

Mr. Moss. If we could have that for the record. 

The fact is, however, that you have changed your procedure and 
you do now require the full reporting of refund by the companies? 

Mr. KuyKENDALL. Yes, we do. 

Mr. Moss. On these locked-in cases, there are some that have quite 
a number pending, I believe, three or four pending at the present 
time— 

Mr. KuyKenpDatu. That is true. 

Mr. Moss. Does the Commission settle each of those individually or 
does it attempt to establish a prospective rate for the company ? 

Mr. Kuyxkenpau. Generally, the locked-in cases are separate— 
disposed of separately, but not ordinarily one at a time. Generally, 
depending on the circumstances, two or more of them will be grouped 
together for hearing or for settlement conference. 

r. Moss. Is this 
Mr. KuyKkenpatu. That was the situation in Colorado Interstate. 
Mr. Moss. Is this, then, the case, that you attempt at this point to 

set a rate prospectively for the company ? 

Mr. KuyKenbau. No, not in a locked-in case. That is only for— 
a locked-in period is a past period. 

Mr. Moss. Well, doesn’t it then lead to additional applications for 
rate increases which would require suspension and a prolonging of a 
determination, this failure to deal with the rate prospectively as you 
get to the various cases ? 

Mr. Kuykenpatu. Yes, the Commission’s inability to deal with 
these cases currently results in the company coming to a point where 
it gets greater revenue than it was previously getting even though 
that prior case has not been decided. So they file another set of rates 
which we suspend for 5 months and ultimately those latest rates go 
into effect and that creates what is called a locked-in period. 

Mr. Moss. But, with the determination, in the case of, we will say. 
Colorado Interstate, has the Commission now set a rate prospectively 
for Colorado Interstate? 

Mr. Kuyxenpaty. Yes, we have. We had three cases together 
that involved the $38 million refund, those were three locked-in cases. 
and then after that, the last case which was not locked in which in- 
cludes rates prospectively was disposed of. So that company has 
rates in effect which are for the future. i 
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Mr. Moss. And is this an objective now of the Commission in hap. 
dling these locked-in rate cases ? 

Mr. Kuyxenpat. Yes, that is our objective, which is to get rid of 
all these locked-in rate cases, and we are doing all we know how ty 
do, all we can think of to do. We have, I believe 32 different dockets 
involving locked-in periods, and they are grouped, of course, accord. 
ing to company, that are set for hearing conferences. And those ay 
cases where the staff has pretty well completed, if not totally, theip 
field investigation and feel they are ready to sit down and try to dis. 
pose of the case. 

Mr. Moss. Well, then, is it the objective now and the policy of the 
Commission, in settling these cases to establish a rate prospectively 
for the company, not just to settle the locked-in cases ? 

Mr. KuyKenpatu. Well, we are doing both as fast as we can. This 
program I just mentioned pertains to locked-in cases. 

Mr. Moss. Well, I wanted to get to that. Is that the program 
announced in Release 10908-G-5798 under date of, I assume, April 
1,1960% LIhavea Federal Power Commission release, FPC announces 
program speeding final disposition of 35 pipeline cases. Is that the 
program you have reference to at this point? 

Mr. KuyKkenpbatu. Yes, that is the press release that describes the 
program that we are working on. 

Mr. Moss. Does this envision a settling of these cases by nego- 
tiation ? 

Mr, Kuyxenpatu. Yes, it does, if possible. Now, we probably 
won’t be able to reach fair settlements in all of them but we think we 
will in some. 

Mr. Moss. I have been told by some distributors that they are 
fearful that this brings the force of the Commission down on them 
to compromise their positions in such negotiations, and I note that 
the next to the last paragraph on this release states— 

The Commission declared it would not permit any unreasonable postponements 
of the conferences. The conference procedure will be used extensively both prior 
to and during hearings. 

Now, is it the objective of the Commission to enforce these con- 
ferences and negotiations and to use its influence to prevent any ex- 
pressions of disagreement through postponement or protesting? 

Mr. Kuykenpatu. Absolutely, we have no thought nor do we have 
any power to compel anyone to make a settlement, particularly the 
distributing companies who are not under our jurisdiction. 

Mr. Moss. But very much a party of interest in these matters? 

Mr. Kuykenpa.u. Yes, indeed. 

One of our great troubles, and I think it is true throughout other 
agencies which are trying to make this administrative process work, 
is this matter of delays and continuances and we were saying here we 
didn’t want to have delays. We want to go ahead with these things. 
That doesn’t mean, and we don’t anticipate that every one of those 
cases can or will be settled, but we want the parties to come and partici- 
pate and see what can be done on the dates that we have specified, 
rather than keep on postponing. 

That is one of the greatest evils there is in this administrative 
process. 

Mr. Moss. I recognize that. 
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However, I am concerned about the possibility of another evil, 
and that is the evil which I envision in a process of ratemaking by 


tiation. 
Thee. KUYKENDALL. We recognize that which you are saying. If we 
were abreast of our work, if we could ever get there, we wouldn’t be 
using these methods but we have had considerable success with it. It 
is one of the best ways we know of to get rid of our backlog, and even 
then it is going to be a terribly hard job. But one virtue of a settle- 
ment is that then there are no appeals. The matter is finally settled. 

When the Commission rules, nowadays, with all the many parties 
jn our cases, and on these big pipeline systems, parties in various parts 
of the country will take an appeal and there will be another year or two 
of uncertainty about it. So we are in a position where there is no 

rfect solution. 

We are doing the best we can and we think this program is in the 
public interest under the conditions that now exist. 

What I would like to see, and I don’t know whether it will ever 
obtain, and it never has, I guess, before the Commission, and that is a 
situation where the Commission could dispose of a case within the 
suspension period, within the 5 months period, so there would be no 
rates going into effect subject to refund. They would be fixed before 
the suspension period was over. Of course, there still might be an 
appeal from that which might create some refund situation. 

T don't say this method is perfect, but I think it is the best we can 
do and I assure you and the whole committee and the whole world 
that the Commission is not going to pressure any one party, and I 
know the staff isn’t. They have no instructions to pressure any one 
party into accepting a settlement that that party feels is unfair to it. 

Mr. Moss. Of course, there is the other possibility, and this has also 
been voiced to me as a fear, of the intimidation of the pipeline com- 
panies themselves with their distributors, to prevent them from acting 
in any manner which tends to slow down, or interfere with, these 
settlements which are arrived at through conference procedure. 

Mr. Kuykenpaty. Well, I have no knowledge of that, but I do 
believe that a pipeline company that is supplying a distributor who 
wants more gas has some control, possibly, over that distributor, 
because—— 

Mr. Moss. Economic control, hasn’t he ? 

Mr. Kuykenpatu. The pipeline company may say, “Well, now, 
listen, I am willing to go out and try to get you some more gas, but 
I want you to do this for me,” that may go on. We don’t know of it, 
but I could see how this could be a lever that pipeline companies 
could use at times with distributors. 

Mr. Moss. On matters carried into courts on appeal in these rate 
cases, what has the Commission experience been ? 

Has it had a fairly good record in courts, or have quite a number 
of cases been remanded to the Commission ? 

Mr. Kuykenpatu. By and large, the Commission has had a very 
good record over the years. The last year or two we have had some 
reversals and remands, a lot of them bearing on the same point or 
several of them bearing on the same point. 

_ Mr. Moss. What were the principal points on which the court acted 
im remanding the reversal to the Commission ? 
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Mr. Kuykenpauu. Well, denying interventions for one thing 
There, again, in order to try. to speed up this administrative process. 
we tried to be, I wouldn’t say strict, but not overly generous in allow. 
ing parties in the cases whom we thought need not be there and had, jf 
any interest, representattion of that interest by someone else, perhaps, 
Government agencies. The courts have been almost uniformly gen. 
erous in letting those people come in. 

Then we have, of course, the Catco case, and there have been some 
others in the lower courts, which were somewhat similar to that, 
There, again, I probably better not discuss that any more. That eage 
is in administrative process, hearing process before the Commission 
now. 

Mr. Moss. I am interested in the discussion which took place here 
on Monday on this £7 Paso case, and the Commission’s acting on that 
granting a certificate, notwithstanding the position of the Department 
of Justice which it had taken. 

I am concerned here with the propriety of such action by the Com. 
mission. 

Did the Commission consider at all the position of the Depart- 
ment of Justice, which formed the basis for their suit in this manner, 
of their complaint ? 

Mr. Kuykenpauu. Yes, indeed, that was made clear by the letters 
that were put in the record, I believe it was Tuesday. 

Mr. Moss. Did the Commission feel that the case was without merit? 

Mr. Kuyxenpatu, No, that is not the point. 

Mr. Moss. Did the Commission feel that the merger would not—~ 

Mr. Kuyxenpati. The statute that Mr. Lishman quoted, I believe it 
was section 7, where the Federal Power Commission and certain other 
regulatory commissions have authority, if it is found to be in the public 
interest, to authorize mergers regardless of the antitrust law. These 
pipeline companies are monopolies anyway, at the outset. That is why 
they are regulated. 

Mr. Moss. I didn’t ask that as to the ultimate action; I meant as to 
the propriety of the Commission action. 

Mr. Kuykenpa.u. Here, again, we are probably getting into a case 
which probably shouldn’t be discussed on the points of it because it is 
on appeal and it is always a possibility it will be back to the Commis- 
sion again, but the record I think, makes it clear that what the Com- 
mission did was proper, and certainly the record is clear that we did 
not hurry to defeat the Department of Justice. 

We had had the case on file for a year or more when that letter 
was written to the Department, and we told the Federal District Judge 


in Utah that we would not proceed if he would proceed. But he told. 


us he would not proceed, and for us to go ahead. 

Mr. Moss. As I recall, you said that one of the reasons for going 
ahead and expediting was because of the tax loss carryovers of benefit 
to the successor companies. 

Mr. KuyKkenpbatu. Well, it would have benefited the successor com- 
pany except for our order which was read into the record which spe- 
cifically provides that those moneys will be for the benefit of consumers, 
customers, and not the successor company. 

The Cuatrman. I think, Mr. Moss, we are going to have to recess 
for about 20 minutes to answer this call of the House. We will return 
to conclude with this witness today. 
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. The subcommittee will recess for about 20 minutes. 


(Brief recess. ) 

The CHAIRMAN. The subcommittee will come to order. 

Mr. Moss? 

' Mr. Moss. Mr. Chairman, I think my last question referred to the 
ropriety of the Commission’s granting a certificate in the merger case 
of E7 Paso after the Department of Justice had filed a complaint. 

Mr. KuyKenpatu. I believe, Mr. Moss, I responded by saying that 
we had not rushed the case. It had been on file a year when we wrote 
a letter to the Justice Department in response to their letter and that 
also we wrote to the district judge in Utah, and told him that if he 
would proceed we would not proceed. We would wait for him. But 
he chose that we should go ahead. 

Mr. Moss. Does this have the effect of impeding the Department of 
Justice in their handling of this matter? 

Mr. KuyKenpatu. Yes; I think it does, but I think it is precisely 
according to what Congress intended could and should take place in 
the discretion of certain regulatory commissions. 

Mr. Moss. You feel that the greater public interest is served by 
approving the merger notwithstanding the fact that it might ulti- 
mately be found to be in violation of the Clayton Act? 

Mr. KuykEenpAatu. Yes, definitely. We felt the public interest was 
better served by the merger, and I pointed out that these pipeline 
companies are monopolies anyway and there is no competition except 

ibly some with other fuels and well, all I can do is refer to our 
eaion of it in our opinion, and the examiner’s discussion in his 
decision. 

Mr. Moss. I have a question on this matter of the setting of prospec- 
tive rates, in connection with settling locked-in rate cases. 

Could you tell me how many instances the Commission has acted 
to set prospective rates in instances such as these ? 

You indicated the Colorado Interstate as being one. Can you recall 
any others ? 

r. KUYKENDALL. Oh, yes; there have been a number, but—— 

Mr. Moss. A substantial number. 

Mr. KuyKenpatu. Well, about all I can say is if you will tell us 
over what period of time you would like that information we can sup- 
ply it to you. 

r. Moss. The great buildup, I guess, has been in the last 3 or 4 
years; has it not? 

Mr. Kuykenpat. Yes; the worst of it has come during that period. 

Mr. Moss. Then during that period. 

Mr. Kuykenpatw. All right, let’s say from 1957 on, January 1957 on. 
We will supply that to you. 

That enifids me, Mr. Moss, that Mr. Kallina spoke to me during our 
recess, and wants to apologize to you and to me for the explanation he 

ve which I repeated to you about Texas Eastern and that lack of 
indication of the refund. 
~ Mr. Moss. Yes. 

Mr. Kuykenpay. He has checked and found out that the require- 
ment for reporting refund predates that. time which, I believe, was 
1953 by some years, and we had that procedure we now use at that 
time, requiring a report of the refunds and in fact approval of them 
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by us. What happened in this case was that the company never dig 
put that rate increase into effect. Ultimately other rates were fileg 
which were by virtue of an agreement with all parties. 

Mr. Moss. Then you didn’t 

Mr. Kuyxenpatu. That 73 percent then probably indicates, I forgot 
to ask him this, the percentage that was allowed of this amount that 
was ultimately agreed to in another docket, is that right, Mr. Smith? 

Mr. Moss. The settlement now controlling with respect to refund 
was in effect in 1953. 

Then if you will look on page 5 starting with East Tennessee 
Natural Gas Co. about a quarter of the way down the page, there js 
$650,000. None of that was allowed, and under order of November 
14, 1954, the order of disallowance of refund was given, and there jg 
a series there of about six cases, where there is no indication of 
refund date. These were all orders issued November 14 of 1954 
November 22, 1954, October 29, 1954, October 19, 1954, September 10, 
October 19, 1954, and October 1954, September 10, 1954, amounts being 
$650,000, $2,175,000, $5,658,000, $107,000, $13,676,000, and $314,000, 
What were the circumstances in those cases ? 

Mr. Kuykenpaty. Wait a minute, Mr. Chairman, Mr. Kallina js 
here, he has not been sworn. 

I rather believe if he were sworn he could answer this question and 
maybe save us some time. 

Mr. Moss. Yes, I would like to have an answer. I don’t know what 
the circumstances are, and I would just like to have an answer as to 
what happened in these instances. 

The Cuatrman. Do you solemnly swear the testimony you give to 
the subcommittee to be the truth, the whole truth and nothing but 
the truth, so help you God ? 

Mr. Kauitna. I do. 

The CuarrmMan. I guess we might just as well get the whole staff 
up here all at one time. 

Mr. Katina. Mr. Moss, if you will refer to the column on page 4 
headed, “Date effective subject to refund,” you will note that oppo- 
site those that you referred to on that page, there is no date, which 
indicates that those rates were not put into effect. Accordingly the 
company did not collect any of the funds, and therefore there is no 
refund. 

Mr. Moss. Would that be true in each instance? ‘There are some 
25 or more instances on pages 3 

Mr. Katina. I would say in practically all cases that is true except 
in those cases where the percentage allowed is 100 percent. 

If the percentage allowed is 100 percent then obviously of course, 
there is no refund there also. 

Mr. Moss. Then it would be your testimony that in those instances 
where no refund is shown the rates were not put into effect? 

Mr. Kauirna. If you compare the column headed, “Date effective re- 
fund” with the column “Date of refund,” except in the instances where 
— percent was allowed, you will find they were not put into 
effect. 

I have not checked these items there, there may be one or two ex- 
ceptions from that but I doubt if there are. 
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Mr. Moss. If there were exceptions what would the conditions be? 
Mr. Katzina. The conditions would probably occur in the later 


year's. 
Mr. Moss. In what ? 
Mr. Kaur. In the later years. Where the refunds have not yet 


been completed. ; 
Mr. Moss. Of course, one of the reasons the subcommittee was called 


| omake a study of the Federal Power Commission was the matter of 
'qxparte contacts and other incidents. I am sure it is not necessary for 


me to acquaint you with the fact that there has been considerable 
written reports and a fair amount of speculation and discussion re- 
ing trips made by you, as a guest of some of the regulated utilities. 
Could you tell us how many such trips—I have a column I am confi- 
dent you are familiar with here, relating to some of them. 
Drew Pearson’s column of May 4, 1960. But I would prefer to have 
you enumerate, if possible, those instances where you had accepted 


| sich transportation or hospitality. 


Mr. KuyKENDALL. I reported these matters in a letter dated October 
{f, 1957, which was put in the record yesterday, and I also have re- 

rted to the press the times I have been on a company plane. 

Taking the transportation first—well, first, let’s start from the letter 
that was put in yesterday. ‘That took us down through October 17, 
1957. I am sure I am correct in saying that since that time I have 
not—well, first, I know I have not taken any plane transportation on 
any plane owned by anybody in the electric or natural gas industry 
other than the two I have told the press about, and those were the 
fmerals of Judge Digby and Commissioner Hussey. 

Iam also sure, and I will check it this evening, but I have no doubt 
of it, I have not had any hotel room furnished to me at any industry 
convention that I have attended since that date. 

Mr. Moss. Since October 17, 1957. 

Mr. KuyKenDALL. Yes. 

Mr. Moss. Whose plane did you travel down to Commissioner Hus- 
sy’s funeral in ? 

Mr. KuyKenpALu. That plane was owned by the United Gas Pipe 
Line Co. 

Mr. Moss. Has United Gas any cases pending before the Commis- 
sion? 

Mr, KuyKenpauu. Yes, it certainly has, and I reported that to the 
press when I made the statement that I had gone to the funeral on the 
plane. 

Mr. Moss. Were there any of the officials of United Gas Pipe Line 
aboard the plane ? 

Mr. KuyKenpatu. No, there were not. Just the crew of the plane. 

Mr. Moss. The crew and yourself and the two Commissioners ? 

Mr. KuyKkenpau. The crew and myself and Commissioners Kline 
and Stueck, and also a woman who didn’t talk to us very much but who 
was the mother of one of the members of the crew happened to be on 
there. Also Mr. Harrington Wimberly who is a former member of 
the Federal Power Commission, and whom I had seen that morning 
the day we flew down there, and who had offered to do anything he 
wuld to help the family. From that conversation I learned that he 
knew Mrs. aneey. They knew very few people here so far as I 
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know, because they both were in ill health, and particularly Mr, Hyg. 
sey during the time he was here. M 
So, as a former member of the Federal Power Commission, I agkeg | Mos 
him to go. I had been told by Mr. Parks that he didn’t know exactly M 
who Mr. Hussey’s associates and friends were, and that he would leaye * 
it tome if I wanted to invite any others to go. 
Mr. Wimberly went. I also called Congressman Overton Brooks | wou 
who is a Congressman from that district, the Shreveport district of | tion 
Louisiana. Mr. Brooks appreciated very much the invitation and | ben 
said he would go except for the fact that the House was then debatiy 
the civil rights bill and he felt it was very important that he be here | whe 
for any votes on that. So he declined for that reason. M 
Mr. Moss. What type plane was it ? M 
Mr. Kuyxenpatu. Well, I don’t know. It was a two-engined plane, | ™ 
Mr. Moss. How are the costs of maintaining and operating this | tell 
plane carried on the books of this company? Are these expenses part | wee 
of the cost of service ? Iw 
Mr. KuyxKenpatu. Yes; that is part of the cost of service. Although wel 
I have never talked to United Gas Pipe Line Co. about it, I am posi. Mo 
tive that they voluntarily will deduct the expense of that trip from | had 
their cost of service, or if they don’t why I am sure that the Federa] | #§ 


Power Commission will. wor 
Mr. Moss. I recognize that in making inquiry into the trip on such | 1 
an occasion we run into questions of perhaps an emotional nature, tha 


But it has been my conviction that if a policy exists, which holds | _! 
such hospitality or accommodations to be improper, they would then , 4 
be improper under any and all occasions. Do you suppose that the | fm 
making available of the plane was done by the company to build good iL 
will ? tha 

Mr. KuyKenpat. I have no such supposition, Mr. Moss, and it was | 1 
the farthest thing from my mind at the time. I know these companies | Mo 
have what might be termed a mercenary outlook about many things, | * 
but I cannot believe and do not believe that rendering transportation | thi 
service to the funeral of a very distinguished citizen of Louisiana, who | ot 
held office both in the State government as conservation commissioner fun 


and here as a member of the Federal Power Commission, and conse- | fig 
quently a leading governmental figure in the natural gas industry, | int 
inasmuch as Shreveport also is the home headquarters of United Gas | fae 
Pipe Line Co. as well as the home of Commissioner Hussey, that | ™' 
there was any such motive involved. - 


Now I agree this all happened under circumstances which you de- 
scribe as emotional, and that is very true. I have thought it over Pt 
since, though, and I am sorry if some people feel as you say you fed "8 
about it. du 

In my opinion, and I do not retreat an inch, I think that those of | ' 
us from the Commission who went did a decent and honorable thing, | 
and that we should have done it under those circumstances, and that 
such a trip certainly cannot be placed in the class of a mere pleasure 
jaunt or entertainment, or undue hospitality. ’ 

Mr. Moss. Well, you think, then, that I would be unnecessarily thi 
harsh in saying that it is an improper acceptance, it would be im-| ™ 
proper under any conditions ? Ir 
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Mr. KuyKenpali. I would just say that I disagree with that, Mr. 


i Moss. Would there be other conditions where it would be im- 


leave , pro! rf ae ° 
r. KuyKEeNpDALL. Almost any other condition I could think of I 


would deem to be improper, and I have accepted no plane transporta- 

tion from any regulated company for any pleasure jaunts or personal 
efit. 

a Moss. Well, now, on the occasion of Judge Digby’s funeral, 

when was that ? 

Mr. KuyKeNDALL. That was less than 2 years ago. 

Mr. Moss. What company supplied the plane on that occasion ? 

Mr. KuykenDati. Texas Eastern Pipe Line Co. And there let me 
tell you some of the circumstances of that. He died in August. That 
week of August I was away from the office but I was staying at home, 
J was not out of town, and I learned to the best of my recollection— 
well, he died the night of August 19, and I have a press report of the 
Monroe, La., newspaper which refreshes my recollection on that. I 
had thought about going to the funeral and had asked to be notified 
assoon as word was received as to when it would be. I received the 
word from the Federal Power Commission at home by telephone. 

To the best of my recollection, about noon the next day I got word 


| that his funeral would be the following morning at 10 o’clock. 


I might say in this case that both funerals were much sooner after 
death that it seems to me we customarily—people customarily have 
funerals in my home State of Washington. I don’t go to a great 
nunber of funerals but I was surprised at the early time after death 
that the funerals took place. 

Thad checked about commercial transportation to Louisiana, to 
Monroe, considering whether or not I would go, and I knew there was 
a plane Jeaving in the morning around 10 o'clock Well, I didn’t 
think—I didn’t know when the funeral would be, and it was several 
hours after that plane had left before I did receive word of when the 
funeral would be. Then I debated, mentally I debated taking a later 
fight which would—and I checked all these—which would get me 
into Monroe in the late evening, and had just about decided that, in 
fact had decided that it would not be worth that since I would get 
inthere after 10 o’clock, and although I could go to the funeral there 
the next morning, I knew there would be a great number of people 
at Judge Digby’s funeral because he was a well-known and prominent 
person, and my main concern was if I could visit with Mrs. Digby the 
night before. My wife and I were very good friends with the Digbys 
during all the 5 years he was here. 

Some time later, and I guess maybe around 1 o'clock, I received a 
call from a representative of the Texas Eastern Pipe Line Co. who 
suid they had a plane here and they were going to the funeral, and 
if I wanted to go with them, why, they would be leaving right away. 

Well, there again I made the decision. I made the decision under 
emotional circumstances, but again in the calm of reflection I do not 
think I did an improper act. I packed hurriedly and my wife drove 


| me to the airport and we got to Monroe, La., that night, which is, as 


j 
i 
| 


| Irecall it, about a hundred miles east of Shreveport. I visited at the 


home of Mrs. Digby that night, with her and her son. 
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I was in the company of Judge Digby’s law partners, one of whon 
I had already met, and I attended the funeral the next day. 

These things get rather personal and, as you say, rather emotional 
but I received a letter from Mrs. Digby after I had been there, wel], j 
will just read this little bit. This is dated Sunday, perhaps it was | 
Sunday after the funeral. 

Mr. Moss. I would suggest, Mr. Kuykendall, I have not given cog. 
nizance to personal and emotional matters here. The only question] 
am addressing myself to is the propriety of undertaking these obliga. 
tions of friendship as a guest of a regulated carrier. Did Texas Kag, 
ern have any cases pending before the Commission at the time of J Udge | 
Digby’s funeral? 

Mr. KuyKenpatu. Well, I am sure they had many matters befoy 
us, and I think your point is certainly well taken, and I would neyer 
never have accepted transportation like that just for pleasure or per: 
sonal accommodation or for junkets. I simply disagree with you that | 
in this kind of a situation that it was improper. 

And I might point out also that the Texas Eastern Pipe Line Co, js 
also a Louisiana company, home based in Louisiana. So that thog | 
companies are a little—their interest and their attitude is rather to be | 
expected since they were Louisiana citizens, as well as these two forme 
members of the Commission who died. 

Mr. Moss. They did have matters pending, though? Were any of 
the officials of Texas Eastern aboard the plane on that occasion? 

Mr. Kuykenpatu. A Mr. Pyburn was on the plane. I don’t know 
his title, but he is an employee of Texas Eastern. 

Well, I don’t have to tell you there were no ex parte discussions of 
any business of any kind on that plane. 

Mr. Moss. It is not necessary to create an atmosphere so as to make 
a specific comment at a given time. 

Mr. KuyKkenpnat.. I agree with you, and that is why I have never | 
accepted any such transportation for personal pleasure, but my view 
was and still is that the sad and emergent circumstance of these two 
deaths of former colleagues of mine is an entirely different situation 
than taking a junket for pleasure at the expense of some company that 
we regulate. 

Mr. Moss. Does the Commission or the General Accounting Office | 
rule out the right of a Commission to undertake such trips at Govern- 
ment expense? 

Mr. Kuykenpatu. Well, I checked that later, just as a matter of 
interest. And it—I didn’t ask the Comptroller General to rule on it, | 
but I asked my Executive Director to take it up with him. The Gen- 
eral Counsel, as I recall it, told our Executive Director he wouldn't | 
rule on it because it would be an academic matter anyway now, but he | 
gave Mr. Trainor a copy of two decisions of the Comptroller General, | 
which I have, and I think they are reasonably analogous and con- | 
trolling, and they are to the effect that such transportation at Govern- 
ment expense would not be a proper Government expense. 

Mr. Moss. Do you feel it should be a proper Government expense! 

Mr. KvuyKenpatu. Well, I have thought. about that. I don’t knovw | 
that I think it is an important enough question to advocate legislation. | 
I trust we won’t have any more deaths of members of the Commission 
for a long while. | 
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There, again, you might have a question of drawing a line. Should 
it be drawn to include members of the Commission or should certain 
perhaps high-ranking staff be included, too? 

Mr. Moss. In the list you supplied the committee under date of 
October 17, 1957, beginning with the last item on page 2, were these 
trips all made in industry planes? 

Mr. KuyKEeNDALL. Let me find a copy of that. 

You are on page 2 where? 

Mr. Moss. The last item, April 1957, Southeastern Electric Ex- 
change, Boca Raton, Fla. 

Mr. KuyKENpDALL. No. 

Mr. Moss. Could you tell me which of these were made in private 
transportation ? 

Mr. Kuykenpauu. That trip was made by commercial plane at 
Government expense, and I—just rereading this letter, I thought it 
was clear from the letter that that was so. 

Mr. Moss. Well, let’ssee. We will check it. 

Mr. KuyxEenpa.u. Those are situations where my hotel room was 

rovided. 

Mr. Moss. All of these ? 

Mr. KuyKenpDAL.. Yes. 

Mr. Moss. Well, were there other instances where your transporta- 
tion—that is page 3 

Mr. Kuyxrenpauu. Yes. There are no other instances except these 
two funerals that I told you about. 

Mr. Moss. Well, now, when you say transportation was by air and 
bus—at the bottom of page 2—and provided by Independent Natural 
Gas Association, was that provided in a private plane ? 

Mr. Kuykenpatu. The last paragraph on page 2? 

Mr. Moss. Yes. 

Mr. Kuykenpatu. Yes; that inspection tour was, as I have stated, 
by privately owned plane. I don’t remember now what company 
owned the plane. 

Mr. Moss. Was it a pipeline company ? 

Mr. Kuykenpaiy. Yes; 1am sure. It was right after the conven- 
tion of the Independent Natural Gas Association. 

Mr. Moss. Do you recall whether that company had any matters 
pending before the Commission ? 

Mr. Kouykenpatu. I don’t recall because I don’t recall what com- 
pany had the plane. 

Mr. Moss. Do you recall whether it had any officials of the com- 
pany aboard the plane? 

Mr. Kuykenpatu. Well, there were people who were at the conven- 
tion, people in the industry, who were aboard. Incidentally, Mr. 
Moss, I recall now one other person who was aboard that plane, and 
that is the former clerk of this committee, Mr. Elton Layton. 

Mr. Moss. That is fine. But you were also aboard it 

Mr. KuykENDALL. Yes. 

Mr. Moss. I wasn’t aware that Mr. Layton, as a clerk of this com- 
mittee, had any authority or discretion in the issuance of certificates or 
the setting of rates. 

Mr. Kuykenpau. Well, I testified about this matter before the 
whole committee on March 23. 
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Mr. Moss. Mr. Kuykendall, because of the nature of the circum. 
stances leading up to this inquiry, I would like to have this clear on 
the record. Thatis why I am asking the question. 

Mr. KuyKkeEenpbatu. I went on that tour to learn a little something 
about the natural gas industry. I had been on the Commission just 
a matter of a few months. I did learn a lot. I don’t know how I 
ever could have learned and seen as much in as short a time. 

Mr. Moss. Did you learn perhaps of some of their problems which 
might not be—— 

Mr. KuyKenpnatu. No. 

Mr. Moss (continuing). Which might not be presented on the ree- 
ord of a hearing ? 

Mr. KuyKxenpatu. No; I didn’t. I was told before the trip that 
every person who was going had been instructed that there would be 
no discussion of any business before the Federal Power Commission, 
and there was none. 

Mr. Moss. But the opportunity was there. Don’t we have to avoid 
appearances, as much as the actual happening, in assuring that there 
be no suspicion, no question, directed against any of these Commis- 
sioners ? 

Mr. KuyKkenpatu. Well, I have found this, in my 7 years now I 
have been in Federal office, that it seemingly is impossible for at least 
anybody on a regulatory commission, and I think most any govern- 
mental position, and that would include Members of Congress, to 
conduct: themselves so that nobody will criticize. Now, it doesn’t 
make any difference what they do—— 

Mr. Moss. I didn’t say criticism, Mr. Kuykendall. I said suspicion. 

Mr. KuyKenpatu. Well, I will say this, Mr. Moss, I still know that 
T learned a lot on that trip. I don’t know how else I could have done 
it. I didn’t go as a guest of one company; I went as a guest of the 
convention, who arranged the trip. I think it was proper and I think 
it was useful. Now, if I am wrong in that, if this committee thinks 
its was improper, or if Congress thinks it is improper, why tell me, 
and I won’t go again on any such kind of a trip. 

Or if this committee or if this Congress thinks that it is wrong for 
me to go to a convention of industry people at their request, and make 
a speech to them, I won’t do it. I have been to enough of those, I 
don’t care about going. They are hard work. It is trouble to pre- 
pare aspeech. They are not enjoyable and, as Mr. Stueck pointed out 
on March 23, frequently they are not very pleasant. 

Now, I considered these matters to be in the line of my duties as 
a member and Chairman of the Federal Power Commission. That 
is why I did them. 

Mr. Moss. If they are, would it not be far more appropriate that 
the request be made of the Congress to permit the reimbursement of 
the expenses of Commissioners to do these things which are required 
to properly inform them on their duties, the scope of their responsi- 
bilities? 

Mr. KuyKenpatt. Well, if Congress can and will work out some 
such plan, I am certainly amenable to it. In this case, as I testified 
before, there was no way that I know of by which I could have seen 
as much as I did in that short time that we were on this inspection 
tour, by use of the plane that I was on. 
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Now, there are no scheduled airlines that fly around to those remote 

laces in the oil and gas fields where these compressor stations and 
other facilities, processing plants and so forth, are. 

Now, if any such arrangements—if a law were passed by Congress, 
I would be very happy. I would be happy to do anything that would 
prevent my being criticized. i 

Mr. Moss. If it is necessary or desirable in the better discharge of 
your duties, then shouldn’t they be done at the expense of the Gov- 
ernment? You are regulating in the interest of the public. 

Now, in 1954 you flew in a small plane from Washington to Atlantic 
City. Was that a plane belonging to one of the regulated industries? 

Mr. KuyKenpDAu. Well, I believe my letter states, I don’t know who 
owned it. But somebody, and I don’t remember whether he was an 
oficial of the association handling the convention or some local official 
of the local company that serves Atlantic City and that area, tele- 
phoned me several times. I first intended to drive up there in my 
automobile. But he said they had this little plane which was about 
a three- or four-passenger plane, one engine, and it was available and 
they would be shed to send it over to me and take me over there and 
return me. It would save me some time. I accepted that transporta- 
tion, and of course, I saved the Government that expense. 

Now, there were no utility people in the plane. 

Mr. Moss. Well, you say now, since October 7, 1957, with the ex- 
ception of the instances of the funerals of two members of the Com- 
mission, that you have not accepted this type of transportation, is 
that correct ? 

Mr. KuyKennatu. Yes, I am sure that is correct. 

Mr. Moss. Is that because you feel that the Congress did speak out 
on it or that it was improper or what ? 

Mr. Kuykenpbatt. I don’t think Congress—I haven’t understood 
Congress to speak out on the type of situations where I have been on 
a plane owned by anyone in industry. It just so happens that I have 
done very little traveling, and don’t care to do more than I have been 
doing, don’t care to make a great number of speeches at these conven- 
tions, and I don’t even recall that there has been any such transpor- 
tation offered tome. If there had been, if commercial transportation 
was available, I would take it. 

I felt this trip to Atlantic City, being a short distance and under 
the circumstances was not improper, unreasonable, and I saved the 
Government a little amount of money. 

Mr. Moss. Do you feel, then, it is proper to follow a policy of 
aopopting transportation offered from regulated companies ? 

r. KuyKenpatu. No, I don’t, and that isn’t what I said, and I 
hope I have made it clear, and I will repeat it that I have never 
accepted 

Mr. Moss. I think you said you would accept 

Mr. Kuyxenpati. I have never accepted transportation for my 
own pleasure or any junkets. I have told you, I have narrated the 
times I have been on planes, and I defend those times and I think 
they are proper. 

Mr. Moss. I don’t know what the junket is. As a Member of Con- 
gress, I have been persuaded to the view that a junket are those trips 
undertaken by Members of the House or the Senate, all others are 
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on official business. So I don’t know how we would define junket jn 
your instance. 

Mr. Kuykenbatu. Well, I have looked the word up in the dictionary 
and I believe the meaning isa pleasure trip. Y 

Mr. Moss. Well, my experience would certainly disprove that 
definition. 

Then, do you feel it would be proper to take such transportation jn 
the future ? 

Mr. Kuyxenpaty. Which transportation are you referring to? 

Mr. Moss. Offered by a regulated utility. 

Mr. Kuyxenpati. Well, I will say this: That in view of the posi- 
tion that you take and some other people, no doubt, I don’t think J 
would even go on another inspection tour much as I need one. For 
example, I have never seen oil well and gas well drilling in operation 
on dry land. I would like to see it. I would like to learn something 
about it. I don’t think I will be on any plane or any train that is 
owned by any member of industry. 

Now, maybe I will have to eliminate funerals because perhaps I 
have gotten a little emotional on those, but I don’t think I have. 

But it is not my plan to take any industry-supplied transportation. 
And I never have except in these—— 

Mr. Moss. I wouldn’t want to be responsible for setting down your 
standards by my own convictions. I would be inclined to say that in 
these instances of hospitality of this type, that the reaction, the public 
reaction I have observed, would indicate that the position I take 
is one shared by many. 

After all, you have a most responsible position, and the decisions you 
make have a tremendous impact upon the American people. 

Gas is increasingly important to our industry, it is important to 
the individual American, and the decisions you make, I think the 
people like to feel that they are made with a minimum impact of any 
contacts from those you regulate. There is always the danger, and 
I think there are many who have written at length on this, of the 
regulated becoming the regulators. 

They are ina peculiarly advantageous position. They don’t have to 
make the ex parte contact direct, but they can create the most favor- 
able of atmospheres, and it is important that you be aloof from that 
type of suspicion. 

After all, I am not one primarily uncomfortable when these matters 
are brought to light. When they are brought to light, if they are, in 
the instances you have mentioned, of Members of Congress, I point 
out that each Member of this House goes back for renewal of his 
contract and has to stand very searching examination and make a full 
accounting each 2 years, and if his people determine that they approve, 
they can voice their sentiments. 

But you people are not in that same situation, you are most respon- 
sible to a constituency that has the right to accept or disapprove as 
frequently as Congressmen, and besides that we do not individually 
have the power to grant or to make decisions which are of such great 
value as those you make. 

I think that is one reason the function you exercise, which could 
well be exercised by the Congress, was delegated to an independent 
agency, and it is supposed to be just as independent from those it 
regulates as it is from anyone else. 
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Those are all the questions I have, Mr. Chairman. 
The CHAIRMAN. Mr. Springer, do you have any questions? 
Mr. Sprincer. No questions. 


| The CHarrmAN. Mr. Mack, do you have any further questions? 


Mr. Mack. No questions. 

The Cuarrman. Mr. Lishman, you suggested yesterday that cer- 
ain information which you submitted in alphabetical form be in- 
duded in the record at that point. hh 

[said that I would look it over and see. I think perhaps it might 
ip helpful for the convenience of the subcommittee to insert it in the 

rd. Without objection it will go in the record at that point. 

Mr. Kuykendall, you submitted certain memorandums this morn- 
no, Lhavetwo here, is that correct ? 

Ate KvuyKENDALL. Actually I just recall one at this moment, but I 
in't doubt that there were more than one. Oh, yes, there was a com- 
ation and answering Mr. Bennett’s question, and 
The CuairMAN. Well the information—I see I have two copies—the 
‘information will be included in the record. I don’t think I authorized 
| itobe put in the record at the time it was submitted. 
| We have a map for the information of, and convenience of, those of 
‘considering this matter and for the purpose of this investigation 
that will be helpful. This map lists the companies and shows where 
they operate. We will include them in the record, if they can be re- 
duced so. as to go in the record. 

(Map referred to is in the committee files.) 

The CHatrrMAN. Mr. Kuykendall, I also had several questions that I 
ms going to conclude this examination with very briefly, but I believe 
they have already been adequately covered, and especially, since the 
lls are now ringing for a vote. 

Mr. Mack. Mr. Chairman, could I ask just one short question to 
thrify the questioning by Mr. Moss ? 

The Cuarrman. Mr. Mack. 

Mr. Mack. I just inquired about the reply to his inquiry. Are you 
indicating that the Federal Power Commission does not have the 
et to make an inspection trip and pay the expenses for such 





$$$ 


inp! 
| Mr. KuyKenpaui. No, I am sure that would be deemed Commission 
business. 

Mr. Mack. That would have been my understanding. I thought 
there was some question about it and I wanted the record to be perfectly 
‘clear if you did not have that right that the law certainly should be 
amended. 
| Mr. Kuykenpaty. The two times when I have been on an industry 
'pline making inspection trips were situations where there was no com- 
mercial plane that served that area and could go to the places that we 
‘eeded to go to make the inspections. 

lagree that is a proper governmental expense. 

Mr.Mack. Thank you very much. 
| The Cuarrman. Mr. Kuykendall, you have been very closely ex- 
‘mined during these 3 days here on, I think, just about every con- 
tivable phase of the administration of the Natural Gas Act which 
ju are charged with, and some of the Federal Power Act, and you 
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have given, I think, a very good accounting of your administratiy 

and in your attempt to answer the questions that were propounded j; 
ou. 

. The record, I think, has been very clear on these matters in y 

atten to establish a pattern which I conceive as the duty and y,, 

sponsibility of this subcommittee. | BY 

Do you have anything else, Mr. Lishman ? 

Mr. Lisuman. No, sir. 

Mr. Springer. I would like to say this: I think we all appreciate tly 
frankness with which the Chairman has tried to answer honestly all 
the questions which have been put to him here for 3 long days and fy 
that he certainly has our appreciation. 

The Cuarrman. It may, at times, have seemed rather pointless t) 
you but this is an important problem. Your work is important an 
this is an important investigation and the responsibility of Congres | 
I think that you are to be complimented for your insistence before ti 
subcommittee in trying to develop the record deeply and very frankly 
and in discussing matters which have been brought up. 

With the thanks of the subcommittee, you may be excused. me 

Mr. Kuyxenpautu. Thank you very much, Mr. Chairman. , 

The Cuamman. Tomorrow, we will meet at 10 o’clock, and Cop. J 
missioner Kline will be the first witness. 








Just a moment please, I want to make this announcement, col 
This has been, I think, necessarily, a slow process because when yu| ™ 
have to develop records and have to get explanation of these records M 


and explanations of the questions that have been raised, then it neces 

sarily takes time. We have been now 3 days with the Chairman of| _ . 

the Se mamaaian. and it is my hope we will not have to take anything} ™! 

like the time with the other members of the Commission. A numb} ¥° 

of people have been invited here, and are waiting to testify. | | 
co have been inquiring of me today about their status. 

It will, I am sure, take all day tomorrow and maybe longer befor! 
we conclude with the other members of the Commission. Mr. Corcoran 
will follow, and Mr. Symonds will follow him, so those who are her 
from the industry and have inquired about your status, you may be ex- 
cused until Tuesday, anyway, if you desire. 

The subcommittee is adjourned. 

(Whereupon, at 5 p.m., the hearing was recessed, to reconvene 
at 10 a.m., Friday, May 13, 1960.) 
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BX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


ate the 
t. 
tly all FRIDAY, MAY 13, 1960 
nd for 
Houss or REPRESENTATIVES, 
less to SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
nt and OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
gress, Washington, D.C. 
mi The special subcommittee met, pursuant to recess, at 10 a.m., in the 


caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the special subcommittee) presiding. 

Present: Representatives Harris (presiding), Mack, Rogers of 
Texas, Moss, Bennett, and Springer. 


Con, Also present: Representative “Dingell; Robert W. Lishman, chief 
counsel; Beverly M. Coleman, pr incipal attorney ; Julius Eanet, attor- 

on you! BEY William Brewer, attorney ; Herman C. Beasley, clerk and Jack 

ecory:| Marshall Stark, minority counsel. 

nec; Lhe CHAIRMAN. Mr. Kline, will you be sworn, sir? 

nan of| Do you solemnly swear the testimony you give to the subcommittee 

ything will be the truth, the whole truth and nothing but the truth, so help 


a you God ? 
Mr. Kirn. I do. 
| The CuHarrman. Have a seat. State your name for the record, 


hefors| please, sir. 


elem TESTIMONY OF ARTHUR KLINE, VICE CHAIRMAN, FEDERAL 
beer POWER COMMISSION 


| Mr. Kurne. Arthur Kline. 
nvems) The Cuarrman. You are a member of the Federal Power Com- 
mission ? 

Mr. Kurne. Yes, sir. 

The Cuarrman. How long have you been a member of the Com- 
mission, Mr. Kline? 

Mr. Kurne. Since June 23, 1956. 

The Cuarrman. I believe that it will be necessary for you to get 
that microphone a little closer so we can hear you. 

Mr. Kurz. Yes, sir. 

The Cuarrman. You are familiar with the purposes of the study 
= inquiry which the subcommittee is making at this time, are you 
not ! 

Mr. Krine. Yes, sir. 

189 
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The Cuatrman. Do you have a statement that you wish to present 
at the outset ? 

Mr. Kune. I have. 

The CHarrMAN. You may proceed. 

Mr. Kurne. Mr. Chairman and members of the committee, I wel. 
come this opportunity to appear before the committee, and to assist 
it in its investigation of any phase of the activities of the Federa} 
Power Commission. I shall Hmit my prepared statement to the ex 
parte contact which Mr. Thomas G. Corcoran had with me during the 
time that the Midwestern Gas Transmission Company case, docket No, 
G-18313, was under consideration by the Commission, and to a brief 
statement of my views on ex parte contacts generally. 

Since Mr. Corcoran’s talk with me did not deal directly with an 
of the issues raised in the briefs or in the oral argument in the Mid. 
western case, it is perhaps best to give a brief summary of this case jn 
order to provide the necessary background. 

On April 15, 1959, the Midwestern Gas Transmission Company filed 
applications to obtain a permit to import gas from Canada and fora 
certificate of public convenience and necessity authorizing it to con- 
struct and operate a pipeline from Emerson, Manitoba into northern 
Wisconsin and Michigan. 

Evidence on this application was taken before a trial examiner, and 
the hearings were concluded’on October 2, 1959. 

At the request of Midwestern, the examiner’s intermediate decision 
was waived, and the case referred directly to the Commission. This 
was done because the contract between Midwestern and its Canadian 
supplier, Trans-Canada Pipe Lines, Ltd., provided that in the event 
Midwestern had not obtained a certificate of public convenience and 
necessity from the Federal Power Commission by November 1, 1959, 
that the price which Midwestern must pay Trans-Canada for the gas 
would be subject to renegotiation. 

Since the price of gas being paid producers in Alberta by Trans- 
Canada had risen considerably since the Midwestern contract. with 
Trans-Canada was executed, there was little question but that if the 
price was renegotiated, Trans-Canada would demand and Midwestern 
would be required to pay a higher price for the gas, which price would 
ultimately be paid for by the American consumers. 

Thereafter, briefs were filed and oral argument was had on October 
20, 1959. The Commission first discussed the case on October 23, and 
all of the members of the Commission were then agreed that Mid- 
western had proved all of the essential elements of its case and was 
entitled to the issuance of a certificate of public convenience and neces- 
sity and the requisite authority to import gas from Canada. The only 
issue upon which all members of the Commission were not in agree- 
ment from the outset was the rate of return which should be allowed 
Midwestern. 

Under ordinary circumstances, I would not. deem it advisable to dis- 
close the views of the different members of the Commission on this 
issue. However, this matter and the individual views of the various 
Commission members have been so thoroughly aired in the press that 
I see no reason, as to this particular case, why a full disclosure of my 
position should not be made. 
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Atour first meeting on October 23, I was of the view that we should 
low Midwestern a 614-percent rate of return, as recommended by 
grstaft. During the discussion, I advanced several reasons in support 
ofmy View. ; das ‘ 

One was that Midwestern was the wholly owned subsidiary of Ten- 

Gas Transmission Co., and that in setting the rate of return 
for Midwestern we should look at the capital structure of Tennessee, 
the parent corpo ration, rather than at the capital structure of Mid- 
yestern. ‘This was in accordance with what I considered Commis- 
sion precedent in other Commission cases. 

This view had not been advanced by the staff nor any of the parties 
othe proceeding; nor was there any evidence in the record of the 
capital structure of Tennessee. The entire case had been tried by all 
rties on the theory that the rate of return should be determined solely 
y reference to the capital structure of Midwestern. 

One of the other Commissioners was also inclined to favor a 61/4-per- 
ent rate of return. Chairman Kuykendall and another Commis- 
sioner were of the view that since Midwestern would not proceed with 
theconstruction of this project until it had obtained an export permit 
fom Canada, which would not occur for a period of several months, 
that it was best, particularly in view of the unstable conditions pre- 
mailing in the money market, not to fix any rate of return at that time, 
but to leave the matter open for determination at a later date. 

Athis point, two of our opinion writers were called in and the views 
ofthe Commission as to the various issues given to them. Since there 
yas an apparent deadlock on the issue of the rate of return, and since 
it was essential that a decision in this case be rendered not later than 
Yovember 1, 1959, Chairman Kuykendall directed the opinion writers 
to write the original draft on the basis that Midwestern would be en- 
titled to a 614-percent rate of return, as contended by the staff, al- 
though his view from the outset was that we should leave the matter 
open for consideration at a later date. Further consideration of the 
use was then postponed until October 27, 

On October 26, my secretary received a call from Mr. Thomas G. 
Corcoran asking for an appointment. I did not talk to him on the 
phone at the time, but my secretary made an appointment for him to 
veme at my office at 2:30 p.m. 

When Corcoran arrived at my office, he stated he wished to advise 
ne of some of the plans which Tennessee Gas Transmission Co. had 
forMidwestern. He stated that Tennessee had decided to divest itself 
fits ownership of Midwestern for two reasons. First, he stated the 
Tennessee was getting so big that the company officials were fearful 
ofantitrust proceedings. 

Secondly, he stated that unless there was a divestiture, Tennessee 
| might have to merge with Midwestern, as it had to do with North- 

astern Gas Transmission Co., one of its subsidiaries serving the New 
| England States, and that in such event Tennessee’s rate cases would 
become so complicated by reason of zoning allocation problems that 
com be impossible to conclude a rate case in a reasonable length 
| oftime, 
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_ Corcoran did not specifically mention rate of return or any othe 
issue in the case at any time. After telling of Midwestern’ pla 
he made a remark somewhat as follows: aa 

I thought I should drop by and tell you of these plans since they were 
mentioned by our attorneys in their argument the other day. 9 

Shortly thereafter he left my office. 

I did not attempt to stop Corcoran at any time. Until he made hi 
last statement, I did not know that he considered his statements had 
any bearing on the case, and any attempt on my part to have stopped 
him would have made it necessary for me to divulge to him matters 


discussed only in the Commission meeting room which were of q | 


confidential nature. 

After Corcoran left my office, I reviewed the original record in the 
case. The testimony in the record was clear and uncontradicted that 
Tennessee could not dispose of its common stock interest in Mid. 
western until a 5-year $40 million bank loan made Midwestern jy 
connection with the financing of its southern system was repaid, 
The Commission again considered the J/idwestern case at its meet. 
ings of October 27, 28, 29 and 30. At the meeting of the 29th, the first 
meeting following the return of Commissioner Stueck, we again dis. 
cussed the issue of the rate of return. 

It was still my opinion at this time that the Commission should 
fix a definite rate of return rather than to leave the issue open for 
consideration at some later date, but before the close of the meeting 
I was the only member still adhering to this view. 

In order to assure action by the 1st of November, I finally stated 
at the close of the meeting that I too would be agreeable to leaving 
the question of the rate of return open, as suggested by Chairman 
Kuykendall, rather than file a dissent, but wished to look at the lan- 
guage of the order before finally committing myself. 


The opinion writers were instructed to redraft that gsr: of the | 


order providing for a 614-percent rate of return, and a new draft 
leaving the question of the rate of return open was prepared by our 
opinion writers and submitted to the Commission at the meeting of 
October 30. At this meeting, the order was unanimously adopted, and 
the opinion was issued on the following day, which was Saturday, 
October 31. 

I wish to emphasize the following points: 

(1) Corcoran’s visit had no influence on my decision whatsoever. 

(2) The only vote taken at any time on the Midwestern applica- 


tion was the vote on the final draft of the opinion taken in the meeting | 


of October 30, and I did not change my vote at any time. 

(3) My original view that Midwestern is entitled to only a 614-per- 
cent rate of return remains unchanged. I have many sound reasons 
for this view which I shall not detail here. 

(4) I agreed to defer action on the rate of return solely in order to 
assure action on the Midwestern application prior to November 1, and 


thus avoid a probable increase in the price of Canadian gas to the | 


American consumer. 


A few people have the impression that the members of the Commis- | 


sion are in constant contact with representatives of the regulated in- 
dustries and that such contacts in and of themselves are unethical and 
improper. This impression is completely erroneous. 
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Contacts with members of the regulated industry are far less in 
qumber than is generally believed. On many days I have no contacts 
ghatsoever and occasionally several days will pass without any visit. 

Almost all of the contacts 1 have are not only proper but are neces- 

toa rapid and efficient performance of Commission work. Even 
in contested cases, there are many instances, such as matters of pro- 
dure, Where ex parte contacts are entirely proper. 

Ex parte contacts of an improper nature have been attempted only 
m rare occasions since I have been a member of the Commission. 
Whenever an attempt has been made to discuss a substantive issue ofa 

ding matter in my presence and in the absence of the other parties, 
have immediately stopped the discussion. I have made an exception 
inthe case of Congressmen and in one instance a man sent to me by a 
ssman. 
ee our agency is an arm of Congress, I have felt we should listen 
toits Members. There also have been instances such as in the case of 
ny talk with Corcoran, where the matter arose in such a way that it 
yas impossible to stop the conversation. In all of these instances, I 
have disregarded any statements made unless they were clearly sup- 
rted by the evidence, and have decided the cases solely on the basis 
ofthe record made in the presence of all parties. 

The CuatrrMan. Thank you, Mr. Kline. 

Mr. Kune. That concludes my statement. 

The CuarrmaNn. Mr. Lishman, you may proceed with what questions 

ou have. 

Ver LisHMANn. Mr. Kline, I would like to hand you a notebook and 
ask you if you can identify it ? 

Mr. Kune. I believe this is an appointment book kept by my secre- 
tary. 

Mf LisHMAN. Does it cover the period July 1958 to April 1960? 
Mr. Kune. I believe it is July 1, 1958, to January 26, 1960—just a 
minute. Yes, the closing date is April 22, 1960. 

Mr. Lisuman. Yes, sir. You may keep that to refer to, Mr. Kline. 

Iam going to hand you a mimeographed document which contains 
information taken from that notebook so that we may refer to it from 
time to time and you may verify it that that document correctly repre- 
ents what was contained in your secretary’s notebook. 

If you will turn to page 1 of the document I have just handed you, 
I would like to ask, does the notebook of your secretary correctly re- 
fect that you saw Mr. Corcoran on August 28, 1958 ? 

Mr. Kuinr. Yes, it does. 

Mr. Lisoman. And again on September 8, 1958? 

Mr. Kune. Yes, it does. 

Mr. Lisuman. And in 1959 you saw Mr. Corcoran on February 24? 

Mr. Kune. That is correct. 
fe. LisumMan. Do you recall what he discussed with you on that 
visit ¢ 

Mr, Kirne. On February 24, 1959-—— 

Mr. Lisuman. Yes, sir. 

Mr. Kure. I can’t recall exactly what he did discuss with me at 
that time. 

Mr. Lisuman. Would it be correct to say that Tennessee Gas Trans- 
mission Co. had, at or about that time, been affected by a rate increase 








194. EX PARTE COMMUNICATIONS 


proposed by producers according to a press release of the Feder] 
Power Commission? I will hand you that press release to refresh your 
memory. x 

Mr. Kirne. Yes, I have the press release which was issued on tha 
date, showing that certain producer increases to the Tennessee (a 
Transmission Co. had been suspended by the Commission, I assume, 
several days earlier. 

Mr. Lisuman. Did he discuss that with you? 

Mr. Kure. I have no recollection of it. I would be inclined to sq 
that at that time he discussed expediting the hearings on the southern 
branch of the Midwestern decision. I wouldn’t state positively, but it 
would be my 

Mr. Lisuman. Did you dissent in that case? 

Mr. Kurnr. I dissented in that case; yes, sir. 

Mr. Lisuman. Will you explain the nature of your dissent, please? 

Mr. Kune. Well, my dissent on the southern branch was based upon 
the fact that I felt the allocation of costs between the demand com. 
ponent and the commodity component of the rate was improper. The 
Midwestern application on the southern half or on their southern 
system was predicated on a rate which is what we call a demand con. 
modity rate rather than a straight commodity rate, and I dissented 
because I felt the allocation of costs between demand and commodity 
were not in accordance with past Commission precedents. : 

Mr. Lisuman. Did Mr. Corcoran urge some certain views on you at 
that meeting with respect to that issue? 

Mr. Kurne. I don’t recall his urging any views at that time. No, sir, 

Mr. Listmman. What did he discuss? Youdon’t remember? _ 

Mr. Kurnr. Iam sorry to say that referring to the meeting of Febru. 
ary 24, that I don’t recall. 

Mr. Lasuman. Is it correct that on April 29, 1959, Mr. Corcoran 
called on you? 

Mr. Kurne. That is correct. 

Mr. Lisuman. What did he discuss with you that day? 

Mr. Kune. Well, now, that was after the case had been argued and 
before our decision. Jam not positive as to whether at that particular 





~~~ CC seine 


meeting he was urging expedition of the case or if he discussed some | 


particular issue of the case. 

I am inclined to think it was at a later meeting, if any, that there 
was any discussion of any issue of the case. 

The Cuatrman. Mr. Lishman, before you get too far into that date 
and back to the February 24 date, it is observed, Mr. Kline, that he 
had a conference with you, I suppose in your office. 

Mr. Kune. Yes. 

The Cuatrman. 3:30, T assume that is 3 :30 p.m. 

Mr. Kune. Yes, sir. 

The Cratrman. I observe also from the press release you have just 
identified, that on that same date there was a decision of the Commis- 
sion regarding a rate increase. What time did the Commission reach 
that decision during the day ? 

Mr. Kurne. Well, I would say that our decision was reached several 
days prior to the press release of February 24. Now these particular 
decisions referred to in this press release of February 24 were sus- 
pension orders. We have sometimes a hundred of them a week. We 
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issue them almost as a matter of routine. _We direct our staff to 
issue them and sometimes the orders are not issued until several days 
after the meeting. 

Now, the minutes of our secretary will show the date upon which 
weauthorized it 

The CuamRMAN. Well, you have the announcement there in your 
hand. What time, what is the date of the release ? ut 

Mr. Kurve. It just says “The Federal Power Commission has re- 
cently issued orders suspending 27 rate increases.” 

The CuatmRMAN. Do you know whether that was put out that morn- 
ing or that afternoon ? 

Mr. Kune. The release was put out that morning. 

The CuarrMan. That morning. 

Mr. Kurxz. But I don’t know when the orders themselves were put 
out. : ; 

The CuarrMan. I know, but the public got the benefit of it that 
morning. 

Mr. Kune. That is correct. They would not have known until that 
morning. 

The CuatrMAN. Well, did you state whether or not Mr. Corcoran 
discussed with you your dissent that afternoon ? 

Mr. Kurnr. Well, I had rendered no dissent at that time except 
ina case many months before in which he was interested. I may have 
dissented to some of these increases but it does not appear on this press 
release and I would have to check the records to see. I am quite 
positive he did not discuss this matter with me at all. 

The Coarrman. Allright. You may proceed, Mr. Lishman. 

Mr. Lisnman. Did Mr. Corcoran pay another call on you May 26, 
1959 @ 

The CuatrMANn. That is correct. 

Mr. Lisaman. What did he discuss with you that day ? 

Mr. Kurne. I am sorry; I don’t recall just what he did discuss. 
Now, that was after our decision had been rendered to the southern 
branch of the Midwestern case, and I have no idea what he did discuss 
on that day. 

Thad dissented to that opinion, but I don’t recall what he could 
have discussed at that time, unless he came in to say that now that 
the southern half is out of the way we are going ahead immediately 
with the northern branch of the Midwestern project and are filing our 
application. 

Now, it may very well be that the northern system application was 
filed at about that time. 

Mr. Lisuman. Well, is it correct that on May 12, 1959, the Federal 
Power Commission authorized Midwestern to build a line to Chicago- 





Gary ? 

Mr. Kurve. That I believe is the correct date; yes, sir. 

Mr. Lisuman. Was that the date when you issued your dissenting 
opinion in that. case ? 

Mr. Kine. That is correct. 

Mr. Lisuman. Why did you dissent in that case ? 

Mr. Kurnr. I dissented because I felt the rate allocation made be- 
tween the demand and commodity components of the rate was unfair 
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in that the industrial users did not bear what I considered a propop. 
tion of the cost of constructing the line. 

Mr. Lisuman. Did you state in your dissent—and I refer to page 3 
of your dissent : 

The most serious objection to this project and one which in and of itself 


requires rejection of the application is the 22-cent level of the commodity ¢eop. 
ponent of the rate. The sale of gas under a demand commodity rate— 


and so on— 
at 22 cents means— 
Iam going to quote again— 


not only that the domestic customer and householder in the Chicago area must 
pay for the entire cost of building the pipeline into Chicago, but must pay qj 
operating expenses not only for his gas but for the gas used by industrial cop. 
sumers, must bear all line losses of gas, and must also pay 0.16 cents per M ef. 
of the cost of each M c.f. of gas used by industrial consumers. 

This is contrary to all Commission policy. It is the first time, to my knowl. 
edge, that a firm domestic customer has been required to bear part of the cost 
of supplying gas to an interruptible industrial customer. 

Is that the real serious objection you had to that ? 

Mr. Kune. Yes; that was the basis of my dissent. 

Mr. Lisuman. Did youever discuss that with Mr. Corcoran? 

Mr. Kune. I believe it was discussed, yes. 

Mr. Lisuman. Was that discussed at your office ? 

Mr. Kune, Yes. 

Mr. Lisuman. Did you ever hear the view advanced that the price 
had to be 22 cents—22.16 cents, in order to be competitive with other 
fuels which would be used, let us say, by the steel industry ? 

Mr. Kurnz. Well, of course, that was it. 

Mr. Lisuman. Of course that was it ? 

Mr. Kune. That was the view expressed not only by Midwestern 
but by the State commissions of Illinois and Indiana, and all of the 
purchasers of gas, the distributing companies were of that view. 

Mr, Lisuman. Were you of that view ? 

Mr. Kune. No, I was not. 

Mr. Lisuman. Why? 

Mr. Kurne. Well, I felt that the line would be built and could be 
built without that particular allocation of costs between demand and 
commodity. 

Mr. Lisuman. Well, did you feel that the question of competitive 
level of price was really not involved because of the special factors in 
connection with the kind of fuel that was desired by the steel people! 

Mr. Kurne. May I have that question repeated, please ? 

(The question was read by the reporter.) 

Mr. Kune. No, I felt the competitive level was very much an issue 
in the case. 

Mr. Lisuman. Yes. On June 24 did Mr. Corcoran call on you 
again ? 

Mr. Kune. Yes, that is correct. 

Mr. Lisuman. Was he accompanied by Mr. Symonds? 

Mr. Kune. Yes. 

Mr. Lisuman. What did you discuss with Mr. Corcoran and Mr. 
Symonds on June 24, 1959? 





M 
Nor 
wis 
The 
whe 
inte 


Rego 








por. 


ze 3 


itself 
cOm- 


must 


y all 
Con- 
[ ef, 


\ow]- 
cost 


ern 
the 


nd 


ive 
in 
le? 


sue 


ou 


fr. 


EX PARTE COMMUNICATIONS 197 


Mr. Kune. Well, I am certain that at that time they discussed the 
Northern Line. They stated they had filed their application and 
yished to go ahead and wished to expedite it as rapidly as possible. 
The discussion at that time was just generally as to their plans, as to 
ghat filings they had made on the Northern Line and as to what they 
intended to do. 

Mr. Lisuman. Is it correct that on June 24, 1959, there was a press 
release by the Federal Power Commission announcing that Tennessee 
had filed its application on that day @ 

Mr. Kune. I don’t know. Yes, that is correct—June 24. 

Mr. LisumMan. Yes, sir. 

Mr. Sprtncer. Which application was that ? 

Mr. Lisoman. For the Northern leg. 

Mr. Kurne. Yes, there is a press release showing that on June 24, 
Tennessee Gas Transmission Co. had filed an application for a cer- 
tificate. 

Mr. Lisuman. Did you discuss that application with Mr. Symonds 
and with Mr. Corcoran on that day? Do you recall? 

Mr. Kune. I don’t recall. But it may very well be that they came 
in to tell me it had been filed and they would like fast action on it. 
[have no positive recollection of what the conversation was about. 

Mr. Lisuman. On June 30 did Mr. Corcoran call on you again, 
June 30, 1959 ? 

Mr. Kune. Yes, that is correct. 

Mr. Lisoman. What did he discuss with you on that day ? 

Mr. Kurnz. Well, I am sorry I can’t answer that. I can’t give any 
more positive answer than to the preceding question. 

I have nothing that would particularly fix what he talked to me 
about. I can’t remember all of the conversations I have had with 
various representatives of industry at different times, but I am certain 
there was nothing improper in the call and that it was undoubtedly 
just a request to expedite the consideration of the Northern system. 

Mr. Lisuman. That application, on October 26, 1959, Mr. Corcoran 
called on you again. Do you recall what you discussed at that time 
with Mr. Corcoran ? 

Mr. Kurnr. I believe my written statement covers what I discussed 
at that time. 

Mr. Lisuman. Did you discuss the authorization of Midwestern 
building a pipeline ? 

Mr. Kurxe. That is correct, as I stated in my written statement. 

Mr. Lisnman. Yes, sir. 

Is it correct that on October 31, 1959, according to a press release 
of the Federal Power Commission, Midwestern was authorized to 
build the pipeline ? 

Mr. Kune. That is true. 

Mr. Lisuman. Mr. Kline, will you please turn to page 23 of the 
document we gave you? Do youknowa Mr. H. Wimberly ? 

Mr. Kune. Yes, very well. 

Mr. Liseman. Would you please identify him ? 

Mr. Krine. Mr. Wimberly is a former Commissioner on the Federal 
Power Commission. He now represents, or he did represent, the 
Pacific Northwest Pipe Line Corp. prior to the time it was merged 


with El Paso. 
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Mr. Lisuman. Is it correct that you had a number of visits fp 
He “ © Irom 
Mr. Wimberly ? 


Mr. Kune. That is true. 


Mr. Lisuman. Is it correct that Mr. Wimberly as of today repre. 


sents E] Paso Natural Gas Co. ? 

Mr. Kurne. I believe so. Iam not positive. 

Mr. Lisuman. Well, now, in 1958 on July 2, did Mr. Wimberly ¢qlj 
on you? 

Mr. Kune. Yes. 

Mr. LisomMan. You don’t recall what he discussed at that meeting? 
Do you? 8 

Mr. Kurne. Well, Mr. Wimberly and I had played golf together 
he is one of the few people I play golf with, and it was very possible 
being just before the weekend of July 4, that at 4:45 he came in to 
ask if I was busy over the 4th and if we might not play golf. | 
have no recollection at all of the conversation. 

Mr. Lisuman. Well, you understand, Mr. Kline, we have beep 
charged with the mission of ascertaining the extent of ex parte 
contacts. 

Mr. Kune. I understand. 

_ Mr. Lisuman. And we are not making any accusations. We are 
just pursuing our—— 

Mr. Kuine. I understand that and I am sorry that my recollection 
of these is not better but you can understand 

Mr. Lisuman. I hope you will understand that I don’t mean by 
any of my questions to infer anything improper, but rather an attempt 
to ascertain the number of visits and the significance of the visits. 

Mr. Kure. I will have to take back my last statement. I didn't 
begin playing golf until 1959, so that on July 2, 1958, it must have 
been for some other purpose that he called on me. 

Mr. LisuMan. Yes, sir, but you don’t recall. 

Mr. Kune. [have no recollection. 

Mr. LisumMan. Now on July 9, 1958, he called, is that correct ? 

Mr. Kune. Yes, I see no reason why I should check this book fur- 
ther. I am certain your list is correct and I will just assume that it 
is correct, and state that he did call on that date. 

Mr. Lisuman. You don’t recall what he discussed on that day? 

Mr. Kure. Well, I see that later in the afternoon Mr. Hiatt was 
in. Mr. Hiatt was a representative from Salt Lake City, an official 
of the Pacific Northwest Pipe Line Co., and he might have dropped 
in to ask me if I would be able to see Mr. Hiatt later in the afternoon. 

Mr. Lisuman. Do you recall whether you did see Mr. Wimberly 
and Mr. Hiatt in the afternoon of that day, July 9? 

Mr. Kune. My secretary’s notebook so shows. 

Mr. LisHMan. Do you recall what you discussed ? 

Mr. Kurne. No; I don’t recall. I will say this: In the last week of 
June, in 1958, I attended a meeting of the Interstate Oil Compact 
Commission in Salt Lake City and Mr. Hiatt at that time had asked 
us to take a little trip in Salt Lake City. I had been unable to go 
on it, and I believe that when he was in Washington he dropped in 
to express regret that I had not been able to take the automobile trip 


around Salt Lake City. 














TOM 


pre- 
cal] 


ng? 


her, 
ible 
1 to 


aa 


een 
urte 


se 
In’t 
ave 


ur- 
t it 


Vas 
“ial 


ved 


EX PARTE COMMUNICATIONS 199 


Mr. LisuMan. On September 11, 1958, Mr. Winberly called at your 
office. tail dis 

Mr. Kurne. That is correct. 

Mr. Lisuman. Do you recall what you discussed with him at that 
time! ‘ ; 

Mr. Kune. No; I don’t recall. I might, by going back through 
our files and seeing what matters Pacific Northwest had. If I might, 
[might be able to see Just what I did discuss with him. Pacific North- 
yest had pending at that time a rate increase which had gone into 
efect February 5, 1958, and Pacific Northwest also had applications 
before us at different times for expansion of its lines. 

Mr. Lisuman. Now, on November 14, 1959, did Mr. Wimberly call 
on you again ? 

Mr. Kune. That is correct. 

Mr. Lisuman. Do you recall what he discussed at that meeting? 

Mr. Kurnz. No; I do not. I might say as far as Mr. Wimberly is 
encerned, I don’t believe that he ever discussed any business matter 
with me except on two or three occasions. Now that is not true of 
sme of these other representatives who never came in except on 
business. 

But in his case, I don’t think he ever, except on two or three occa- 
sions, did discuss business matters. He just came in to visit. 

Mr. Lisuman. Now turning to 1959, February 2, did Mr. Wimberly 
call on you, and do you recall what he discussed at that time? 

Mr. Kurnt. No; Lam sorry, I do not. 

Mr. LisuMaAn. On oe 3, 1959, he called again. 

Mr. Kune. I guess from seeing just that date on a piece of paper, 
Ieannot recall at all. 

Mr. LisumANn. There is a press release of the Power Commission in 
April 1959 stating that the Commission had authorized El] Paso to 
construct some facilities. Do you recall whether or not on the Feb- 
mary 2 visit Mr. Wimberly discussed that matter with you? 

Mr. Kunze. No; I am certain he did not, because at that time El 
Paso and Pacific Northwest were not merged, and I don’t ever recall 
him having discussed any E] Paso matter with me. 

Mr. Lisuman. On April 3, Mr. Wimberly called on you again. 

Do you recall what he discussed then? 

Mr. Kune. No; I do not. 

Mr. Lisuman. Again on April 20? 

Mr. Kune. I do not recall what was discussed. 

Mr. Lisuman. Again on May 29. 

Mr. Kunz. I have no recollection then as to what was discussed. 

Mr. Lisoman. Again on October 21. Do you recall what was dis- 
cussed at that meeting ¢ 

Mr. Kune. No; I have no recollection, unless my memory might be 
refreshed through some press release or something of that nature. 

Mr. Lisuman. Well, during this time weren’t active merger nego- 
tations going on between E] Paso Natural Gas Co. and Pacific North- 
west Pipe Line Corp. ? 

Mr. Kunz. That is true. 

Mr. Lisuman. Wasn’t there discussion of an antitrust suit being 
brought by the Department of Justice ? 
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Mr. Kuinr. That is true during all of this period, but T do no 
believe Mr. Wimberly ever discussed any phase of that case with me 
at any time. He has never at any time approached me improperly 
and I don’t believe he ever discussed a case while it was pending jp 
any manner with me. * 

Mr. Lisuman. On November 9, 1959, Mr. Wimberly called on you 
again. 

Mr. Kune. That is correct. 

Mr. LisumMan. Do you recall what was discussed at that time? 

Mr. Kurnr. No; I do not. 

Mr, Lisuman, Is it correct that on December 28, 1959, the merger 
of El Paso and Pacific Northwest Pipe Line Corp. was approved by 
the Commission ? 

Mr. Kuiner. I believe that was the date. It was just before Christ. 
mas. 

Mr. LisumMan. Was that a unanimous decision ? 

Mr. Kurne. Yes. I am not sure that Mr. Hussey participated but 
it was unanimous upon the part of those who participated. 

Mr. Lisuman. In making the decision did you consider the effect 
that you were impeding and possibly ousting the Department of 
Justice from jurisdiction ? 

Mr. Kurnz. Yes; I think we considered it, the antitrust question 
and any effect it might have on the public convenience and necessity, 
as to whether the merger was in the public interest and in our view 
it did not in any way affect the public interest. 

Mr. Lisuman. Well, did you consider whether or not if you ap- 
proved the merger and subsequently, let’s say a few years later, the 
Department of Justice was successful and this company had to w- 
scramble itself, that that would cause a great dea! of costs to the 
consumers and possibly disrupt continuity of service? 

Mr. Kuine. Well, I think we recognized that that was possible 
and for that reason we provided in the final order approving the 
merger, that the books should be kept entirely separate at all times 
and that E] Paso would have to keep an entirely separate set of 
accounts for the Pacific Northwest system. 

Mr. Lisrman. We now have two agencies serving the public 
interest: The Department of Justice and the Federal Power Con- 
mission. The Department of Justice had already instituted its anti- 
trust suit; is that not correct ? 

Mr. Kurne. That is correct. 

Mr. LispmMan. Well, what greater public interest than preventing 
monopoly, and trying to establish at least a modicum of competition 
in this business, was served by the Commission stepping in and in- 
peding the Department of Justice when it was already committed 
to serving the public mterest ? 

Mr. Krine. Well, Mr. Lishman, the gas transmission business is a 
natural monopoly. It is so recognized, and that is why it is regulated. 

We have had other instances, too. It seems to me, that in every 
instance where we have had two or more pipelines going into the 
same area that we have either had trouble or we have had higher 
costs of gas. 

Now that is particularly true of the New England area and I am 
sure Commissioner Connole can tell you that much better than I can. 
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That is because we have two pipelines going into the New England 
area, the cost to the New England consumer is much higher than it 
ould be with only one pipeline. ' ; i 

We had two pipelines going into the Detroit, Mich., area. They 
were fighting each other constantly and we thought it was so detri- 
mental to the public interest that it was one of the reasons we author- 
ed Panhandle to abandon service to the Detroit area. 

We feel that the antitrust laws do not apply to the same extent 
(9. a regulated industry, such as the gas transmission industry, as 
they apply to an unregulated industry such as the steel industry or 
the oil and gas industry generally. seal 

Mr. Lisuman. Do you feel the Commission has" the authority 
mder existing law to oust the Department of Justice from juris- 
diction ? 

Mr. Kune. No, and the Department of Justice may proceed with 
the action in Salt Lake City if it so desires. ; 

Our only duty is to determine if the merger was in the public 
interest, and we so determined. cat 

Mr. Lisuman. Well, what factors do you consider as being in the 
public interest G 

Was there a demand for the supply of gas that would be made 
available to consumers by this merger ? 

Mr. Kunz. No. E] Paso had a number of gas wells in production 
inCanada. They were desirous of acquiring Pacific Northwest in 
order to give them another source of supply for the southern Cali- 
fornia market. : 

With the Pacific Northwest system a part of their own system they 
would be able to have a much more flexible system. They would have 
two sources Of gas coming in from two different directions. 

Mr. Lisu aan. Was it necessary that it be done immediately, rather 
than deferring action until the Department of Justice had completed 
itscomplaint and proceeding ? 

Mr. Kurve. As I recall, the original El Paso merger application 
was filed about the middle of 1958, in July or August. We took no 
action upon that for more than a year. 

Mr. Lisoman. But the complaint against the merger was filed in 
1957; isn’t that correct ? 

That is by the Department of Justice? 

Mr. Kune. I assume so; I do not reeall. 

Mr. Lisuman. We have it here, and I think it is in the record, so I 
don’t think we need to refer to that again. 

Mr. Kurxe. But many States out there, the public service commis- 
sions, and other public officials of the various Western States other 
than the State of California were all urging the merger and all urging 
that we take action upon this application, and we had no alternative, 
we felt, other than to proceed or to find out whether the Department 
of Justice would proceed with its action, and accordingly we left it 
upto the Federal district judge in Salt Lake. 

ifhe wished to proceed with the antitrust suit that was quite agree- 
iblewith us. If he did not, then we felt we should prosecute and push 
asrapidly as possible the merger application. 

Mr. Lisuman. Well, you knew that the Department of Justice op- 
posed your position in this matter ? 
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Mr. Kiinr. That is true and we invited them to participate and 
appear before us and present any reasons as to why the merger wag 
not in the public interest. 

Mr. Lisuman. Did you ever attend any meeting with any repre- 
sentative of the Department of Justice in connection with this 
merger ? 

Mr. Kurne. None that I recall. 

Mr. Lisuman. Did you ever participate in any meeting or confer. 
ence with representatives of the Department of Justice with respect 
to the Northern Natural Gas et al., indictment ? 

Mr. Kurne. No; I did not. 

Mr. Lasuman. Do you know whether any other Commissioner did} 

Mr. Kune No; I do not know. I have heard just in the last few 
days that one or two other Commissioners did see the Department of 
Justice but I believe you should hear from those Commissioners them. 
selves. 

I did not appear. 

Mr. Lisuman. Was any minute made or any record made in the 
Commission of the visit of these other Commissioners to the Depart- 
ment of Justice in connection with that indictment ? 

Mr. Kirne. Well, I am not certain, but it seems to me that any such 
visit occurred during the summer of 1958 when I was on vacation or 
out of Washington, although I am not positive. If you could give 
me the date when that visit occurred I might tell whether I was in 
Washington or not, but I knew nothing about it beforehand and as 
far as I know there was no official Commission action taken. 

Mr. Lisnman. And no official record made ? 

Mr. Kune. That is my recollection. 

Mr. Lisuman. Now coming to 1960, Mr. Kline, do you recall that 
on January 15, Mr. Wimberly called on you? 

Mr. Kune. Yes; I believe my secretary’s books so show 

Mr. Lisuman. Do you recall what he discussed at that time? 

Mr. Kurne. No; I cannot recall. 

Mr. Lisnman. Well, Mr. Wimberly also called on you on February 
3, 1960; is that correct ? 

Mr. Kurne. That is correct. 

Mr. Lisuman. Do you recall what you discussed with him at that 
time? 

Mr. Kurine. No; Ido not recall; I am sorry. 

Mr. Lisuman. And again, he called on you February 18, 1960, is 
that correct ? 

Mr. Kuine. That is correct, and I have no recollection of what he 
called at that time about. It is possible that by going back to the 
books and the different matters we had before us of those various 
meetings I might refresh my memory and recall, but just given those 
dates at this time, I am unable to recall what he saw me about. 

Mr. Lisnman. I would like to hand you a press release of the Com- 
mission of February 15, 1960, which states, “FPC authorizes natural 
gas sales by three producers to El Paso Natural Gas Co. but denies 
other proposed sales because they may trigger favored-nation clauses.” 
T would like to ask you if that refreshes your memory. ? 

Mr. Krine. Yes; I recall that instance. Mr. Wimberly never talked 
to me about that at all. Actually, it was really a producer matter 
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rather than a pipeline matter, and we authorized, I would say, about 
98 percent of the gas to be sold to E] Paso and as to the other 2 percent, 
hich was from a different horizon, different sands, we felt there was 
noevidence to support the price. 

Mr. Lisuman. What is the meaning of “may trigger favored-nation 
clauses” ? 

Mr. Kune. Well, a favored-nation clause is a clause in a contract 
entered into between a producer and a pipeline that provides that, if 
ahigher price is paid by that pipeline to any other producer, that 
the producer with whom the contract was entered into will also be 
entitled to that higher price. Now that is the most common type of 
fyvored-nation clause, and—— 

The CHAmMAN. It is in the general area though, is it not? 

Mr. Kinz. Most contracts have an area limitation. Some do not, 
hut most do, 

Mr. Lisuman. Well, is it correct that El] Paso received what would 
le known as a little favorable treatment according to that press 
release ¢ 

Mr. Kurnr. No. They did not receive any favorable treatment, 
because Trans-Western Gas Transmission Co., their only competitor 
inthis particular field, was given the same price as Ek] Paso was for 
almost the entire amount of production there. 

Now, as to a small portion of the production from a different sand, 
we disallowed that, so that there was no favored treatment of El 
Paso so far as that was concerned. 

Mr. Lisuman. I am going to show you a press release of the Com- 
mission of February 23, 1960, entitled, “FPC authorizes natural gas 
sles by producers in Aneth Field to E] Paso Natural Gas Co. on con- 
dition that initial price is reduced from 20 cents to 17.7 cents,” and 
ask you if Mr. Wimberly discussed this matter with you at the time 
of his visit in February ? 

Mr. Kriz. No, he never at any time discussed that with me. 

Mr. Lisuman. Is it correct that you concurred in that decision ? 

Ina separate statement with considerable misgivings, and you stated 
that there was very little evidence from which the Commission could 
determine whether 20 cents is a fair price or not? 

Mr. Kunz. Yes. 

Mr. LispmMan. You also said the evidence was so vague, general, and 
9 full of so many gaps that it was of very little value and that a 15- 
ent price could be supported with as much facility as a 17.7- or 
0-cent price ? 

Mr. Kune. That is correct. We have that problem in our initial 
price cases. It is almost impossible to obtain satisfactory evidence as 
towhat is a proper price. 

Mr. Lisnman. Did you say that, ordinarily this kind of case would 
besent back to the examiner for further evidence? 

Mr. Kirxe. That is true. 

Mr. Lisuman. Why wasn’t it sent back to the examiner for further 
evidence ? 

Mr. Kune. The fact of the matter is that we have these initial 
price cases, we are unable to determine the price, whether the initial 
price of gas from any field should be at a certain price or not, it is 
impossible to determine at the time that case is first before us. 








204. EX PARTE COMMUNICATIONS 


And I felt it would be useless to send it back to the examiner again 
because we could not get any evidence even if it was sent back. We 
have no knowledge when a field is first brought in as to the exagy 
amount of gas that will be produced and it is impossible to determine 
the exact price at which gas should be sold. 

Mr. Lisuman. Mr. Kline, I would like to ask this question. Would 
the fact that Mr. Wimberly as a former member of the Commission, 
and he was apparently one of your friends, in any way have tipped the 
scales in favor of the El Paso decision in this particular matter? 

Mr. Kurve. Absolutely not. I might say this further: Mr. Win. 
berly represents another company before us. They recently had an 
application for temporary authority to construct a $43 million ex. 
tension of their pipeline system. The other three Commissioners had 
approved that. I said I disagreed and I filed a dissent, and the other 
three Commissioners came around to my view. 

That was on temporary authority and the basis of my belief was 
that we should not grant temporary authority for that large a project, 
but I think that will illustrate that Mr. Wimberly has no influence on 
me at all. 

Mr. Lisoman. What were those other companies that Mr. Win. 
berly represented ? 

Mr. Kune. Well, they are the American Natural System. Now] 
don’t know which particular ones he represents, whether it is Ameri- 
can Louisiana, Michigan Wisconsin or the entire system. 

Mr. Lisoman. Did you go to the funeral of former Commissioner 
Hussey ? 

Mr. Kurne. That is true. 

Mr. Lisoman. Was Mr. Wimberly on the plane? 

Mr. Kune. Yes, that is correct. 

Mr. Lisuman. On the occasion of going to the funeral of Mr, 
Digby, did you go on the company plane, too ? 

Mr. Kurne. I did not. 

Mr. Lisuman. Do you play golf very often with Mr. Wimberly? 

Mr. Kurne. I would say that I haven’t played golf over 20 times 
in the last 20 years or since World War II, but most of the time I have 
played, I have played with Mr. Wimberly. 

Mr. Lisuman. Was it in 1959 that you started playing golf with 
him ? 

Mr. Kurne. That is correct. I played golf at FPC golf parties, we 
have golf parties twice a year and I played with him at one or two 
of those and then I started in, in 1959. 

Mr. LisumMan. Do you see him at lunches and dinners? 

Mr. Kuine. I don’t ever recall having seen him at lunch. I have 
been to one or two dinners with him. 

Mr. Lisuman. Do you recall having dinner with him toward the end 
of December, in 1959, with another Commissioner ? 

Mr. Kune. Well, Mr. Wimberly and I went to the Interstate Oil 
Compact Commission meeting in Philadelphia, and on our return his 
wife and my wife had dinner together on one occasion. 

Then his daughter is getting married and they had a party at their 
house, I believe it was about that time, and I went over to that party 
at his house. 
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Mr. LisumMan. Would that be around Christmas time, or shortly 
thereafter in 1959 7% 

Mr. Kune. I think so. 

Mr. LisuMan. Were you there Christmas day at his house? 

Mr. Kune. No, sir; I was not. 

Mr. Lisuman. Was another Commissioner present at this dinner? 

Mr. Kune. I am not certain but what several of the Commissioners 
were probably there. 

Mr. Lisuman. And shortly after, there was the approval of the 
El Paso-Pacific Northwest Pipe Line merger ? 

Mr. Kurne. Yes. 

Now I don’t recall the exact date- 

Mr. LisuMan. Could it be described as a kind of victory celebration ? 

Mr. Kune. No; absolutely not. This was a party for his daughter 
who was getting married. There were perhaps 40 or 50 couples there. 
It was a buffet dinner given there by him for his friends. 

Mr. Lisuman. Mr. Kline, will you turn to page 3 of the document 
you have there, the mimeographed document. Do you know Mr. H. 
Domers, Mr. Kline ? 

Mr. Kurne. Yes; that is true. He was our Executive Director until 
April or May of last year. 

Mr. Lisoman. Until April 1959. 

What company did he represent before you, immediately after he 
left the Commission ? 

Mr. Kutne. Well, he represented Texas Gas Transmission Co. He 
also represented a firm engaged in pipeline construction, I believe it 
is the Williams Pipe Line Co., of Oklahoma. I may be wrong as to 
thatname. Those are the only two companies I know he represented. 

Mr. LisumMan. Did he represent Texas Eastern Transmission ? 

Mr. Kuinr. No; he represented Texas Gas Transmission of Owens- 
boro, Ky. 

Mr. Lisuman. Is that a wholly owned subsidiary of Texas Eastern 
Transmission ¢ 

Mr. Kine. No; I believe there is no connection at all. I may be 
wrong but I believe there is no connection. 

Mr. Lisuman. You stated he left the Commission in April of 1959, 
as Executive Director ? 

Mr. Kurne. At about that time; yes. 

Mr. Lisuman. Is it correct that on May 12, 1959, Mr. Domers called 
on you? 

Mr. Kune. Yes; that is true. 

Mr. Lisuman. Do you recall what he discussed with you on that 
day ? 

Mr. Kurve. Unless I could have something to refresh my memory 
other than just this sheet I would have no recollection. Mr. Domers 
and I worked together from the time I came on the Commission in 
1956, until 1959, and he was still in Washington until along in Decem- 
ber of 1959, and he dropped in the office occasionally just to visit. 

Mr. Lisuman. On May 18, a year ago today, he called on you; do 
you recall that ? 

Mr. Kurne. I see that he called on me but I have no recollection 
of what he talked to me about. 
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Mr. Lisuman. And on May 25 he called on you in company with 
Mr. Kallina; is that right ? 

Mr. Kritne. That is correct. 

Mr. Lisnman. Do you recall what you discussed with these gentle. 
men ? 

Mr. Kurtne. No; I donot. If Mr. Kallina is here he might refres} 
my memory. 

The Cuairman. Who is Mr. Kallina? 

Mr. Kure. He is the Chief of our Bureau of Gas Rates and Cor. 
tificates, 

Mr. Lisuman. Mr. Kallina is in the room, he was sworn previously, 
yesterday. 

The CuarrmMan. He was a member of your staff ? 

Mr. Kurne. Yes; he was the head of the department. 

The CHamman. Mr. Domers 

Mr. Kurne. Mr. Domers was on our staff until May 1959. 

The CuarrMan. May what, 1959 ? 

Mr. Kune. Well, until the 1st of May 1959. 

The Cuarrman. All right. 

Mr. Lisuman. Again on May 27 Mr. Domers called on you; is that 
correct ¢ 

Mr. Kune. That is true. 

Mr. LisumMan. You don’t remember what he called on you to dis- 
cuss at that time? 

Mr. Kuine. No; I do not. 

Mr. Lisuman. On June 9 he again called on you. 

Mr. Kurne. Yes; that is correct. 

Mr. LisumMan. Do you remember what he discussed then ? 

Mr. Kuine. No; I do not. 

Mr. Lisuman. Then again he called on you on July 22? 

Mr. Kune. That is correct. 

Mr. Lisoman. Do you remember what he discussed with you then? 

Mr. Kune. No; I don’t recall what happened on any of these 
occasions. 

Now I did play golf with Mr. Domers, I played with Mr. Wimberly, 
we had a foursome and he played with us on two or three occasions. 

Mr. LisHMAN. Yes, sir. 

On July 29, he called again. Do you recall what he discussed then! 

Mr. Kurve. No; I donot, unless I 

Mr. LisumMan. On July: 31, he called again. 

Mr. Kurne. Yes. I have no recollection—just a moment until I 
get those dates straight. 

I just don’t recall ‘anything at that time that was before us on behalf 
of Texas Gas. 

Mr. Lisuman. He called again on August 4; is that correct ? 

Mr. Kurne. Yes; that is correct. 

Mr. Lisuman. Do you recall what you discussed at that time? 

Mr. Kune. No; I do not. 

Mr. Lisuman. Well, is it correct that Texas Eastern had filed for 
a rate increase on that da : 

Mr. Kurne. Well, as Fics I don’t believe there is any connection 
between Texas Eastern and Texas Gas. 
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Mr. LisomMaAN. On September 9, did Mr. Domers call on you again ? 

Mr. Kxine. Yes. ; 

Mr. LisuMan. Do you recall what he discussed with you at that 
“net 
i. Kune. No; I don’t remember. 

Now there were, at various times—Mr. Domers was trying to ask us 
to expedite the consideration of, or the expedition of, the northern 
roject of Midwestern Gas as well as various other pipeline projects 
that were before us because he represented a pipeline contractor, and 
he was generally around saying, “When are you going to get out this 
decision? We would like to know because we are interested in bid- 
ding on that job when it is available.” 

We would like to know because we are interested in bidding on that job when 
itis available. 

Mr. LisumMan. On September 21 he called on you again ? 

Mr. Kune. Yes; that is correct. 

Mr. Lisoman. Do you recall what you discussed with him that time? 

Mr. Kuine. No; I do not at this time. 

Mr. Lisuman. On November 16 he called again. Do you recall 
what he discussed wtih you ? 

Mr. Kune. No; lam sorry that I cannot recall. 

Mr. Lisuman. On November 30 he called again ? 

Mr. Kuine. Well, I think that was about the time he went to Florida, 
and he probably came in to say goodby about that time. 

Mr. Lisuman. Then in 1960, January 11, he called you. Do you 
recall what you discussed with him then ? 

Mr. Krtine. No; I do not. 

Mr. Lisuman. On February 18 he called again. Do you recall what 
you discussed ¢ eh 

Mr. Kune. Well, in 1960 Texas Gas had an application before us. 
Texas Gas iteslf did not have an application before us, but there were 
some producers who were selling to them who were seeking a settle- 
ment of their rate case and I do know that in 1960 here Mr. Domers 
did call and ask us to expedite consideration of those settlement 
agreements. 

Mr. Lisuman. And he called on February 19? 

Mr. Kurnr. Yes; he called on February 19, and some of those dates 
in 1960 were about that matter. About the expedition—— 

Mr. Lispman. On March 24 he called ? 

Mr. Kune. That is correct. 

Mr. Lisuman. Do you have dinner and lunch very often with Mr. 
Domers ? 

Mr. Kiinz. When he was on the Commission I used to have lunch 
with him two or three times a week. When he was our executive di- 
rector, Chairman Kuykendall, Judge Digby, and Mr. Domers have 
often gone to lunch together. Since he has left the Commission I 
think I have had dinner with him on two occasions and out at the 
country club we have had lunch together, something like that after 
we have completed our playing golf. 

Mr. Lisuman. Now, Mr. Kline, if you will turn to the first page of 
this document, I would like to ask you, do you know Mr. 8. Clammer ? 


Mr. Kune. Yes. 
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Mr. Bennerr. Mr. Chairman, before you leave Mr. Domers may 
I ask a question ? 

The CuHairman. Mr. Bennett. 

Mr. Bennerr. Mr. Kline, can’t you remember whether these yigits 
by Mr. Domers were of a social nature or of a business nature! 

Mr. Kxine. Well, they were largely of a social nature. But he 
sometimes would discuss ‘business when he was there, also, and I can't 
remember on which occasions he talked business and on which he 
visited socially. 

Mr. Bennett. When “he talked business.” What do you mean by 
that? Do you recall his discussing with you the merits of ANY Case 
that he was interested in? 

Mr. Kune. No; I don’t believe he ever discussed the merits. 

He was asking when we would get out a decision; as I say, he 
represented a contracting company that built pipelines, and they Wire 
interested in when those pipelines would be built so that they could 
get underway. 

They usually had contracts in advance; and when we would issue 
the certificate, “then they would go to work right away; and on some 
of his visits he would ask if I had any idea when we would get out 
a decision. 

Mr. Bennerr. Did he have any favorite pipeline company then? 

Mr. Kune. He represented one pipeline company, Texas Gas. 

Mr. Bennett. Did he ever discuss their problems with you? 

Mr. Kure. Well, he has discussed their problems, but he has never 
discussed the issues of any pending case, any contested pending case 
before us. 

Mr. Bennett. That is all. 

The CuHatrman. You may proceed, Mr. Lishman. 

Mr. Lisuman. Turning to page 1, do you know Mr. S. Clammer? 

Mr. Kuinr. Yes. 

Mr. Lisuman. Will you please identify him? 

Mr. Kuine. Well, he is an attorney, practicing in Washington. He 
represents the—I believe it is the Florida Costal Houston Pipe Line 
Co.; I forget the exact name. 

Mr. Lisuman. Did the firm of Doerner, Rinehart, Stuart & Clammer 
at one time represent E] Paso Natural Gas? 

Mr. Kriiner. Not tomy knowledge. 

Mr. Lisuman. Do you recall having meetings with Mr. Clammer 
in 1958, 1959, and 1960 ? 

Mr. Kune. The records so show; yes. 

Mr. Lisuman. And were there six such meetings ? 

Mr. Kune. That is true. 

Mr. Lisuman. Do you recall what you discussed at any of those 
meetings with Mr. Clammer ? 

Mr. Kurne. Well, now, there are four meetings in 1960. 

Mr. Lisuoman. And one in 1959. 

Mr. Kure. One in 1959. 

Mr. Liste. in. In 1958 he called at your office but apparently you 
were not in; is that correct ? 

Mr. Kurne. That is so indicated ; yes. 

Mr. Lisuman. So there were five visits, four of which were in 
1960? 
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Mr. Kune. Well, I played golf once this year, I seem to be quite 
a golfer and yet I hardly ever pi: wy. I played once this year, and that 
yas with Mr. Clammer and Mr. Wimberly and I am sure one of those 
he just stopped in for a golf date. 

Qn the other occasions they were doubtless about business. He 
represents a pipeline which transports gas from Texas to Florida, 
and it currently has underway an expansion program. Now there 
has been a dispute as to whether certain people should be allowed 
io intervene in that case, and it seems to me that he may have been 
in to discuss matters, procedural matters in connection with that 
ese. I do not ever recall having him discuss in any way any pipe- 
jine case With me, discuss the merits of any pipeline case with me 
orof any case whatsoever. 

Mr. Lisuman. Now, Mr. Kline, will you turn to page 10, please, of 
that document ? Do you know a Mr. Paul K: uyser ? 

Mr. Kurne. That is true. 

Mr. Lisuman. Will you please identify him for the record ? 

Mr. Kune. He is president of the El Paso Natural Gas Co. 

Mr. Lisuman. Is it correct he made some calls in your office, one in 
1958 and four in 1959? 

Mr. Kune. Yes, that is true. 

Mr. Lisuman. Do you recall what was discussed at any of these 
meetings ? 

Mr. Kurnz. Now, El Paso Natural Gas Co. probably has 50 to 100 
matters pending before us at all times. Generally when, or sometimes 
when, Mr. Kayser is in town testifying in a case that is going on 
before an examiner he just drops in for 2 or 3 minutes to say hello, 
and I think that is all that ever happened on any of these occasions. 

Ihave never had an extended conversation with Mr. Kayser, it has 
just been—I don’t think I spent 30 minutes with him in all the time 
Ihave known him. He just drops in to say hello and that is about it. 

Mr. Liseman. But at no time did he discuss such matters as Com- 
mission action with respect to construction of facilities or purchase 
of gas? 

Mr. Kurne. He has asked us to hurry some cases along, in fact 
everybody is always asking us to do that and I don’t doubt but what 
he did that. 

Mr. Lisuman. Did he ever discuss with you the examiner’s opinion 
concerning the authorization of independents selling gas to E] Paso? 

Mr. Kine. Not to my recollection. 

He did come in—well, now I am not certain it was Mr, Kayser or 
one of his representatives, when they were trying to get gas, to get 
authorization for the construction of a pipeline from the Aneth Field 
in Utah down to E] Paso’s main line, they had a $26 million construc- 
tion project, and he or his attorneys were in, I don’t know whether it 
was et or not, were in a number of times, trying to get that 
expedited. 

Mr. Lisoman. But you never discussed the merits of the case with 
him? 

Mr. Kurnr. I have never discussed the merits of the case that I 
recall, with Mr. Kayser. 

Mr. Lisoman. Turn to page 12, Mr. Kline. Do you know Mr. L. 
McAllister ? 
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Mr. Kune. Yes. 

Mr. Lisuman. Would you identify him? 

Mr. Kune. He is an attorney in Washington, and a former mem, 
ber of the Federal Power Commission legal staff. 

Mr. Lisuman. What company does he represent that is regulated 
by the Commission ? 

Mr. Kune. He represents a number of companies. He represents 
Tennessee, I believe he represents Phillips Petroleum, an independent 
producer, at times, and he also represents a group of rural] CO-ops in 
Oklahoma, and it was concerning those matters that I had most of 
my contacts with him. 

Mr. Lisuman. Is it correct, that in 1958 he visited your office twice) 

Mr. Kune. Yes. 

Mr. Lisuman. And in 1959, seven times? 

Mr. Kune. That is correct, yes. 

Mr. Lisuman. And in 1960, once. 

Mr. Kune. 1960, once. 

Mr. LisuMan. Do you recall at any of these meetings that he dis. 
cussed matters then pending before the Commission ? 

Mr. Kune. He never discussed the merits of any case. I recall 
very distinctly that we did discuss the case involving the Grand River 
Dam Authority in Oklahoma. He represented the rural co-ops out 
there and there was quite a fight, and they were trying to expedite 
consideration of the case. 

It was a procedural matter as to whether we would sever or con- 
solidate the cases, and I discussed that with him a number of times 
in early 1959. 

Mr. Lisuman. Mr. Kline, will you turn to page 17 of this document? 

Do you know Mr. K. Pyburn ? 

Mr. Kune. Yes, I know Mr. Pyburn very well. 

Mr. LisomMan. Would you please identify him for the record ? 

Mr. Kuine. He is attorney for the Texas Eastern Transmission 
Co. 

Mr. Lispman. Is he also a director of the Algonquin Gas Trans- 
mission Co. ¢ 

Mr. Kune. I didn’t know that, I didn’t even know he had any con- 
nection with that company, but I know it purchases gas from Texas 
Eastern. 

Mr. LisuMan. Is it correct that in 1958 Mr. Pyburn called on you 
four times? 

Mr. Kune. Yes, that is correct. 

Mr. Lisuman. And sometimes in company with a Mr. Carpenter of 
Texas Eastern ? 

Mr. Kune. Yes, on three separate occasions Mr. Carpenter was 
along. 

Mr. Lisuman. Do you recall what you discussed with these gentle- 
men on any of these occasions ? 

Mr. Kune. On the first occasion, September 9, 1958, was 2 or 3 
days before I went to New Orleans to make a talk to the Independent 
Natural Gas Association of America, and I believe at that time they 
dropped in and Mr. Carpenter who was from Louisiana, said that he 
would like to take me out to one of the restaurants down there. I 
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bad never been in New Orleans but once, and he said “I would like 
iotake you out to dinner. y 

That is probably what he discussed at that meeting on September 9, 
1958. fb arnee Jil Lael 

Mr. Lisnman. Did you go to dinner with him in New Orleans? 

Mr. Kune. Yes, there were about 15 of us who went—we had dinner 
together one evening during the course of the Independent Natural 
Gas Association of America meeting. = 

Mr. Lisoman. Mr. Kline, in 1959 is it correct that Mr. Pyburn 
alled on you 15 times, as shown by the notes, and on some occasion, or 
at least one occasion, he was accompanied by Mr. Carpenter and Mr. 
Goodrich ? 

Mr. Kurne. Yes, that is correct. 

Mr. Lisoman. Who is Mr. Goodrich ? 

Mr. Kuine. Mr. Goodrich is one of the vice presidents of Texas 
Bastern. 

Mr. Liseman. Do you recall what you discussed on any of these 
geasions with either Mr. Pyburn or Mr. Carpenter or Mr. Goodrich ? 

Mr. Kune. Well, I don’t recall exactly what was discussed. I will 
ay this: Texas Eastern is a large pipeline company. It has many 
atters before us at all times. They often discussed expedition of 
their different cases. I would say also as far as Mr. Pyburn is con- 
cerned that in 1959 he and I both had boys in the Cub Scouts In fact 
we went to Camp Letts. We were both there together in May of 
1959, when I see we had visits on May 12 and May 13, and I think that 
weekend we went to Camp Letts, because I am going there tomorrow 
and the next day with my own boy again, and because of our associa- 
tion in the Scouts, we have attended Scout activities, Cub Scout activi- 
ties, we have attended them together with our boys. They are in the 
sume pack. 

Mr. Lisoman. Is it correct that in February 1960 Mr. Pyburn called 
om you twice ? 

Mr. Kune. Yes. 

Mr. Lisuman. Do you recall anything that you discussed at that 
meeting ? 

Mr. Kune. Not without something to refresh my memory. 

Mr. Lisuman. You don’t play golf with Mr. Pyburn ? 

Mr. Kune. No; I never have played golf with him. 

Mr Lisuman. Will you turn to page 18, Mr. Kline, of this docu- 
ment. Do you know Mr. J. Roetzel ? 

Mr. Kune. Yes, sir. 

Mr. Lisuman. Would you please identify him ? 

Mr. Kine. He is vice president of the Colorado Interstate Gas 


Mr. Lisnman. Yes, sir. Is it correct that in 1958, on October 6, that 
Mr. Roetzel called on you? 
- Kune. I don’t know if that is a phone call or if it is an actual 
call. 

Mr. Lisuatan. Yes. Well, you had some communication with him 
m that day, apparently. 

Mr. Kiinr. Apparently so; yes. 

Mr. Lisuman. Do you recall what that communication was about ? 
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Mr. Kuine. Well, it was doubtless about the different Colorady 
Interstate rate cases which were before us. 

Mr. Lisuman. On November 12, is it correct, 1959, that you called 
Mr. Roetzel collect ? 

Mr. Kune. That is true. 

Mr. Lisuman. Do you recall what you discussed with him ? 

Mr. Kune. It was undoubtedly in connection with the settlement 
of their rate cases. 

Mr. Lisoman. On November 21, you called him again collect ? 

Mr. Kuine. Yes; that is true. 

Mr. Lisaman. And on November 26, you called him again collect! 

Mr. Kuine. That is correct. 

Mr. Lispman. And isn’t it correct that on December 19 Mr. Roetze] 
called you in the morning, at 11:17 4 

Mr. Krinr. Yes; that is correct. 

Mr. Lisuman. Is it correct that on the same day you called him 
back ? 

Mr. Kurnz. I believe so; yes. 

Mr. Lisuman. Do you recall what conversation you had with him 
at that time ? 

Mr. Kune. Well, I believe that December 19 was the date that q 
settlement was arrived at in connection with their rate case. Novy, 
whether it was here in Washington—I think it was in Washington that 
the final settlement was arrived at—and it was undoubtedly in con- 
nection with that final settlement that those calls were made. 

Mr. Lisuman. Now, is it correct that in 1959, on February 9, Mr, 
Roetzel called on you in person ? 

Mr. Kurne. Yes; that is true. 

Mr. Lisuman. Do you recall what you discussed at that time? 

Mr. Kurne. Well, as soon as those rate cases were out of the way, 
Colorado Interstate was interested in building a line to transport gas 
to California. They were to transport it halfway and sell it to El 
Paso which would transport it from Provo, Utah, and as soon as the 
rate cases were settled they began asking us to expedite the consider- 
ation of that application which had been on file 6 months prior to 
February 1959. 

Mr. Lisuman. On April 6, is it correct that Mr. Roetzel called on 
you twice, once at 9:45 in the morning, and again at 3:15 in the 
afternoon ? 

Mr. Kurne. Yes; that is true. 

Mr. Lisuman. Do you recall what you discussed at either of those 
meetings ? 

Mr. Kune. No; unless it was again getting their rate case set down— 
excuse me, getting their certificate cases set down. They were anxious 
to have that case set down, and contacted me frequently about it. 

Mr. Lisuman. Is it correct that on April 16, 1959, you attempted to 
reach Mr. Roetzel long distance at Colorado Springs, but were unable 
to reach him / 

Mr. Kune. These notes would so indicate; yes. 

Mr. Lisuman. Do you recall what you wanted ¢ 

Mr. Kurve. I probably wanted to advise him as to what action, if 
any, we might have taken with respect to setting a case down. 

Mr. Lisuman. And that was collect ? 
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Mr. Kurve. I wouldn’t say that that was so, but it probably would 
bemy guess that was the reason. 

Mr. Lisuman. Does it appear that call was made collect ? 

Mr. Kune. Yes; I make almost all of my calls to companies col- 
lect, when they are asking for information. 

Mr. LisuMan. On September 28, is it correct that Mr. Roetzel called 

ou? 
"ie Kurne. Yes. 

Mr. Lisaman. And again on September 29? 

Mr. Kurne. That is true. 

Mr. Lisuman. Do you recall what he discussed at either of those 
meetings ? 

Mr. Kune. No, I don’t recall the exact date that second settlement 
goreement or their other rate cases was entered into. We were not 
discussing that at that time, I am certain. It must have been in con- 
nection with this Provo, Utah, line. 

Mr. Roetzel is from the same section of the country as I am from, 
and as a Commissioner we each try to take care of our own sections 
of the country. There have been a number of demands out there, 
the newspapers have been full of them, that we should take action 
immediately on, and set these applications for gas pipeline certificates 
for hearing so that there will be gas for this winter, and that was true 
last winter. They were trying to get us to set this down, and I 
think most of our conversations were with respect to getting that ap- 
plication set for hearing. 

Mr. Lisuman. Is it correct that on November 19, and again on No- 
vember 27, you called to Mr. Roetzel at Colorado Springs collect ? 

Mr. Kune. Yes. Now, I don’t know what those calls were about. 
Iam certain that if I went through my files, the different cases of 
Colorado Interstate that were pending before us, I would be able 
to tell you what it was about. It was undoubtedly to give him in- 
formation as to when—how a case was progressing, when it would 
be set for hearing, something of that nature. 

Mr. Lisoman. On December 7, 1959, did you return a call to Mr. 
Rotezel ? 

Mr. Kuine. Apparently so, yes. 

Mr. Lisuman. And you don’t recall what that was about ? 

Mr. Kune. I can’t recall. 

Mr. Lisuman- In March, 1960, Mr. Rotezel called on you twice. 

Mr. Kuine. Yes, that is true. 

Mr, Lisuman. On the 8th and the 25th. 

Mr. Kune. That is true. 

Mr. Lisuman. Do you recall what he discussed on either of those 
occasions ? 

Mr. Kurne. Well, now, during—at those times, I think Mr. Roetzel 
was in Washington almost continuously during the month of March 
because these applications were finally set for hearing, and were going 
on before an examiner, and he undoubtedly called to pay a courtesy 
call. I know he paid courtesy calls. 

Mr. Lisuman. Do you generally have lunch or dinner when Mr. 
Roetzel comes to Washington ? 

Mr, Kune. No. 
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Mr. Lisoman. When you go to Colorado, have you had lunch » 
dinner with Mr. Roetzel ? 

Mr. Kuine. I had dinner with Mr, Roetzel in Denver on one q, 
casion, I had luncheon with him here in Washington on one occasigy, 
He wanted to meet Mr. Hussey, and I took Mr. Hussey to luncheg, 
with him shortly after Mr. Hussey was appointed, and I paid the bij 
on that occasion. When we were in Colorado and had dinner tp. 
gether, Mr. Roetzel paid the bill. 

Mr. Lisyman. Now, Mr. Kline, were your present during the ap. 
pearance of Chairman Kuykendall at this hearing? 

Mr. Krrne. Yes, I was. 

Mr. Lisuman. Did you participate in settlement conferences betwee, 
the Commission and the Colorado Interstate Gas Co. ? 

Mr. Kune. I did, yes. 

Mr. LisHMan. Would you name the other Commissioners who par. 
ticipated in these settlement conferences ? 

Mr. Kurve. Well, now, I did not—the settlement conferences, gep. 
erally, were not held with the Commission. They were held betwee 
either the customer companies or between all of the customer com. 
panies and Colorado Interstate and our staff. I didn’t actively sit in 
on any settlement conference, as such. 

Mr. Lisuman. Did you ever discuss settlement with any official of 
Colorado Interstate Gas Co. ? 

Mr. Kurne. Yes, I discussed it on numerous occasions. 

Mr. Lisuman. With whom? 

Mr. Kune. Generally with Mr. Roetzel, although occasionally, one 
or two occasions I would say Mr. Mueller, president of the company 
was present, 

Mr. Lisoman. Were any members of the staff of the Commission 
present when you had these discussions ? 

Mr. Kurnz. Sometimes there were and sometimes not. 

Mr. Lisuman. Well, who might the staff members present be? 

Mr. Kuine. Well, I would say that, I am not positive on this, I don't 
recall of any member of the staff actually being present when I had 
the conversations unless it was possibly my own administrative assist- 
ant at the time. 

Mr. Lisnman. And you had several such conferences ? 

Mr. Kure. I would say that I must have had a dozen or so con- 
ferences with officials of Colorado Interstate. 

Mr. Lisuman. In Colorado, as well as in Washington ? 

Mr. Kurne. Yes, that is true. I had one conference in Colorado. 

Mr. Lisuman. Well, is it correct to say at the time of the first 
settlement conference that the examiner, based on the record made 
before him, had recommended that Colorado Interstate refund in 

the neighborhood of $50 million ? 

Mr. Kune. No, that is absolutely incorrect. 

Mr. Lisnman. What had the examiner recommended ? , 

Mr. Kune. Well, after I heard this figure yesterday, I looked in 
the record to try to find out what the examiner had recommended in 
his decision. I had seen newspaper figures of $50 million, and I 
knew that that was incorrect. So I looked in the record of the oral 
argument, which was had before us, and there were two different 
attorneys who gave different figures. The Colorado Interstate at- 
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torney said that this examiner’s decision is going to cost us $2514 
million. That will appear in the oral argument. Jacob Goldberg, 
the attorney for Colorado Springs in the oral argument testified that 
the examiner’s decision would cost them $38 million—represented, 
didn’t testify to that effect. I don’t believe our staff has ever figured 
out just what that examiner’s decision would cost. 

Mr. LisuMan. Didn’t the examiner recommend 

Mr. Moss. Mr. Chairman, I think this now becomes a very im- 
portant point. It should not be impossible for the staff of the Com- 
mission to compute the amount involved in the examiner’s decision. 
[ think we should request that information as quickly as possible, and 
hold the record open at this point to receive it. 

The CHAIRMAN. Can that information be obtained ? 

Mr. Kurne. I would like to ask Mr. Smith, our Assistant Chief of 
the Bureau of Gas Rates to come up. 

The CuarrMAN. Well, now, if it is going to take a lot of time to go 
through a lot of records and hold up this hearing—he is asking that 
this computation be made and submitted to the subcommittee. Can 
that be done within a reasonable time ? 

Mr. Kuine. Mr. Smith says it was promised yesterday that this 
would be done, but they haven’t had a chance to do it as yet. They 
are Working on it now. 

The CuatrmMan. It is being worked on at this time? 

Mr. Kurne. They are working on it at the office now. 

The CuairMan. Well, is it anticipated to take very much time? 

Mr. Kuine. Mr. Smith was sworn, and I will let him answer that. 

Mr. Smiru. Those computations are made in another department 
beside my section of the Bureau, but I would hope to have it in a 
douple of days. 

The CuarrMan. All right. 

(The information requested follows :) 





May 17, 1960. 

Hon. OREN Harris, 

Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
D.C. 

Deak Mr. CHAIRMAN: At pages 481 and 482 of the record, a request was made 
that our staff compute the amount of refunds which would have been made had 
the examiner’s recommended decision in the Colorado Interstate case been upheld 
in its entirety. Examiner Binder’s decision in docket Nos. G—2260 and G-2576 
covered the period from June 1, 1954, to June 30, 1957. On July 1, 1957, new 
rates filed for in docket No. G-11717 went into effect. The specifie rates pre- 
scribed by Examiner Binder’s decision were applied to the actual quantities of 
gas sold during the respective periods covered by these dockets. The excess 
amounts collected by Colorado Interstate, if his deecision had been upheld in its 
entirety, are as follows: 





Docket No. 
©2200 Jan. 1—Dec. 31, 1954_...._.__________________ $3, 177, 571 
nT C= SOV: SN, DOs icc pacecsccncev in cases 355, 494 
—-nenienersetoenitn,. Sie Sila ill 
a wep. 1—Dee, $1. 1955... 13, 144, 376 
rem. 2-1ee, 91, 1900. oo i 15, 339, 775 
en. 12ene BA, 2007... nnnocnsennunedunmuc 8, 809, 588 
——— 37, 293, 739 
a ag a ie ge a kes Rae ei 40, 826, 804 


These figures do not include interest which would have, of course, been com- 
puted to the actual date of the refund and added to the above amounts. 
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At the time of the settlement in December 1958, moneys had been collecteg 
under four separate dockets, G—2260, G—2576, G-11717, and G—13541. Examiner 
Binder’s decision covered only the first two dockets. Hearings in docket No 
G-11717 were conducted before Chief Examiner Marsh but no decision had bee, 
rendered prior to the settlement. No hearings had been held in docket yp 
G-13541. The settlement of December 1958 covered the first three dockets anq 
the settlement of December 1959, the fourth docket. Accordingly, any ¢op. 
parison of Examiner Binder’s decision with the amount of the settlements ig of 
little value. However, in order to give this committee the full picture, I haye 
requested our staff to prepare— 

(1) A tabulation of the amounts collected, subject to possible refund, jp 
each of these four dockets. 

(2) A tabulation of the amounts refunded in each of these four dockets 

(3) Since the hearings in dockets Nos. G-2260 and G-2576 were condueteg 
in April 1956, and the only evidence submitted before Examiner Binder wag 
for the test year 1954, and since the Commission concluded in opinion No, 
313, in accordance with court decisions, that use of the test year 1956 was 
a more appropriate year to use in determining the refunds for the years 
1956 and 1957, a computation of the amounts which would have been due jy 
docket Nos. G—2260 and G—2576 applying the principles of Examiner Binder’s 
decision, but using the later information for the year 1956 which was not 
available when Examiner Binder rendered his decision. 

Our staff advises that this information should be available within 48 hours, 

Sincerely yours, 
ARTHUR KLINE, Commissioner. 


FEDERAL POWER COMMISSION, 
Washington, May 19, 1960. 

Hon. OREN HARRIS, 

Chariman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
D.C. 

DeaR Mr. CHAIRMAN: In my letter of May 17, 1960, I advised you that the 
Commission staff has been requested to prepare certain tabulations relating to 
the Colorado Interstate Gas Co. rate proceedings. There are enclosed three tabu- 
lations as follows: 

(1) A tabulation of amounts collected subject to possible refund in the four 
dockets involving Colorado Interstate’s rates mentioned in the letter. 

(2) A tabulation of the amounts refunded in these dockets. 

(3) Tabulation 3, in column 2 covers the third item of my letter. The tabv- 
lation also includes additional information which is being presented to clarify 
the record. 

Column 1, line 4 shows a calculation of the amounts refundable under Mr. 
Binder’s decision in the amount of $40,520,682, without interest. In my letter of 
May 17, I showed amounts to be refunded under Mr. Binder’s decision, exclusive 
of interest, in the amount of $40,826,804. The difference of $306,122 arises from 
the fact that lower volume of sales for the year 1954 was used in the actual 
settlement in contrast to sale volumes in the evidence in the case before Mr. 
Binder. The amount shown in column 1, line 1 includes the amount of $2,871,449 
for the year 1954 taken directly from Mr. Binder’s decision of May 8, 1957 (p. 
82), plus the amount of $355,494 applicable to January 1955. 
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Column 3 is a calculation of amounts refundable if opinion No. 313, together 
with Mr. Binder’s treatment of issues not resolved by opinion No. 313, had been 
employed. 

Column 4 shows the amounts used in actual settlement. 

Column 5 is a calculation of the amounts which would have been refundable 
had the company been allowed actual costs for the 34-year period ending June 
9, 1957, plus a 6-percent return on the rate base. Under the settlement agree- 
ment, refunds for 1955 and 1956 allowed a 4.65 percent rate of return for 1955 
gnd 4.56 percent rate of return for 1956. 

Sincerely yours, 
ARTHUR KLINE, Commissioner. 


COLORADO INTERSTATE GAS Co. 
TABULATION 1 
Revenues subject to refund in Docket Nos. G—2260, G-2576, G—11717, and G-13541 


In docket Nos. G—2260, G—2576, and G-—11717, the revenues shown are the dif- 
ference between the revenues computed at the increased rates proposed in the 
particular docket over the revenues computed at rates in effect immediately prior 
to the date the increased rates became effective. In docket No. G—13541 the 
revenue shown is the difference between the revenue computed at the increased 
rates proposed and the revenue computed at the rates established in settlement 
of proceedings in docket No. G-11717. 





Docket No. Period Amount 
@-2200...----- - Jan. 1, 1954, to Feb. 4, 1958......._--. $37, 761, 991 
(-2676....---- ‘ : Feb. 1, 1955, to Feb. 4, 1958_......_-- 34, 141, 082 
asia dot awe =} _ : ..| July 1, 1957, to Feb. 4, 1958......_- nd 1, 745, 933 
NE ac bavess dane aencdae eats 7 iam oeead 73, 649, 006 
EA HES du cinancctbscsccenesesenens Feb. 5, 1958, to Nov. 30, 1959. ___.._-- 19, 863, 713 
eee ==... ShdsNS sae se 0a 5 ca caceraneeec Ts Sa Mewebeendkedtecaees } 98, 512, 719 





TABULATION 2 


Amounts refunded in docket Nos. G—2260, G—2576, G-11717, and G-135417* 


Principal Interest | Total 





$33, 326,531 | 2 $5, 630, 595 $38, 957, 126 
| 


Refunds made in docket Nos. G-2260, G-2576, and G-11717_| 
‘ oil 12, 036, 825 | 647, 686 3 12, 684, 511 
| am] = — 


L 
2. Refunds made in docket No. G-13541 Snaeses bh 


3, tS Ne hg ace 45, 363, 356 | 6, 278, 281 51, 641, 637 





! Exclusive of additional refunds of amounts received by Colorado Interstate from its suppliers. 

‘Interest to Mar. 17, 1959. 

4A study by the company indicates that pursuant to paragraph (E) of order issued Dec. 31, 1959, an 
additional refund of $2,318,125 is to be made ot its customers. 
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TABULATION No. 3 


Comparison of refunds per settlement of 1958 with 4 other possible bases for 
period Jan. 1, 1954, to June 30, 1957, with all comparative amounts includ 
interest to Dec. 31, 1958 ™ 


SUE PEE Renee eeeeeeeeneEEeeEeEEE 



































Bases for calculating refunds 
Binder’s 
decision A 
using Opinion | Settle- ‘oan 
Binder’s | test year | 313 using ment ience at 
Line |Docket decision | ending | binder’s | agree- 6 percent 
No. No. Period of May Sept. rate ment of rate !2 of 
8, 1957 | 30, 1956, | design Decem- | return 
for 18 prin- ber 1958 
months ciples ! 
ending 
June 30, 
1957 
(1) (2) (3) (4) (5) 
| — | —_. 
1 | G-2260| Jan. 1, 1954, to Jan. 31, 1955___.__- $3, 226, 943/$3, 226, 943/$2, 730, 372|$2, 558, 367/$2, 593, 197 
2 | G-2576| Feb. 1, 1955, to Dec. 31, 1955-_.._.|13, 144, 376) 13, 144, 376|11, 629, 823] 11, 502, 565) 10, 754,979 
3 | G-2576| Jan. 1, 1956, to June 30, 1957_____-- 24, 149, 363|19, 762, 019/16, 901, 72413, 880, 919]12, 894 118 
—E | ee | acest | 
4 Total refund, exclusive of 
interest - -...- -----------|40, 520, 682/36, 133, 338/31, 261, 919}27, 941, 851/26, 172, 2 
5 Interest to Dec. 31, 1958____- 6, 589, 585) 6, 035, 184] 5,228, 224) 4,882,319) 4. 578, 733 
a _ — = 1 
6 Total refund, including in- | 
BING oe ee tinsisprcnmanictn’ 47, 110, 267/42, 168, 522/36, 490, 143/32, 824, 170/30, 750, 975 
Docket No. G-11717 covering pe- ara 7 | “2 a 7 ~ 
riod July 1, 1957, to Feb. 4, 1958: | | 
SME eee ed NB ks ds Site 2h: | 6 906, 674) ......-.. J. 
Interest to Dec. 31, 1958.......]-.--. ..-- Pi. Occes | 831, 923) 5, 716, 597) 22 
Total settlement of Decem- | a 
OE ofa) he OE hte Wt os in¢sabea 138, 540, 767) .......... 
| | ! 








1 Boiler f1el considered nonjurisdictionxl. Amarillo Oil Co. sales priced at cost to produce in West Pan 
hand] Fi-ld pl s gathering and distrib ition expenses. For period Jan. 1, 1956, to June 30, 1957, 12-month 
period ending Sept. 3), 1956, used as test period to develop rates. 

Incl ‘des j 1risdictional portion of operating expenses actually experienced during the periods indicated 
plus a 6 percent rate of return on rate base for these periods, 


FEDERAL POWER COMMISSION, 
Washington, May 24, 1960. 
Hon. OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
D.C. 


DeEAR Mr. CHAIRMAN: On May 19, 1960, I submitted to this committee a letter 
containing certain tabulations and certain alternative bases for computing re 
funds in docket Nos. G—2260 and G—2576, involving the rates of the Colorado 
Interstate Gas Co. This letter and these tabulations were prepared by the Com- 
mission staff while I was in attendance at hearings before this committee. I 
feel a further explanation of the figures appearing in the tabulations, particu- 
larly tabulation No. 3, would be of value to the committee. 

There were three issues on which the Commission in its opinion No, 318 
differed with Examiner Binder. One of these was the Amarillo Oil Co. issue 
involving approximately $3 million for the 3'4-year period, on which the Com- 
mission reversed the examiner for reasons appearing in opinion No. 313. The 
Commission also held that it had no jurisdiction over wholesale boiler fuel sales 
made to the Colorado Publie Service Co., thus reducing the volumes of gas cov- 
ered by Examiner Binder’s decision, and eliminating any refunds for these 
boiler fuel sales in these dockets. This did not eliminate the possibility of 
refunds for these sales being ordered by the proper State authority. 

The third issue on which the Commission differed from Examiner Binder, and 
the issue which involved by far the largest amount of money, was the manner 
in which the refunds should be computed. The taking of testimony before 
Examiner Binder was concluded in April 1956, and the only evidence before 
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him was the test year 1954. He, accordingly, computed rates based on the 
and expenses of Colorado Interstate in that year. 

After Binder’s decision and before oral argument of the cases to the Commis- 
ion, Colorado Interstate filed a petition to reopen the cases on the ground that 
jp compute the refunds on the basis of the 1954 test year was unfair and in- 

table for the reason that the rate filings in these dockets were made almost 4 
pefore the examiner’s decision, and the agreement to use 1954 as a test 
year Was entered into 2 years before his decision, and the operating costs of 
Colorado Interstate had advanced rapidly during the interim period. The 
tion to reopen further alleged that if the 1954 test year were used, Colorado 
[Interstate would earn only 1.28 percent on its rate base in the year 1956, and 
that this rate of return would be insufficient to produce any earnings on either 
qmmon or preferred stock in that year and would fail to produce sufficient 
armings to meet the interest requirements on its first mortgage bonds. This 
petition to reopen was accompanied by balance sheets of the company’s opera- 
tions certified to by Arthur Andersen & Co., certified public accountants. 

This motion to reopen was opposed by the Commission staff and various 
intervenors on the ground that it would result in further delay in the pro- 
ceedings. fo.) ; 

In opinion No. 313, the Commission denied the motion to reopen the case to 
take evidence of actual costs during the test period, but did reopen the two 
dockets, G-2260 and G-—2576, in order to receive in evidence, evidence of the 
sts of Colorado Interstate in the test year ending September 30, 1956, which 
evidence had already been tendered and received in docket No. G—11717, the 
third Colorado Interstate rate case, which was in hearing before Chief Examiner 

h. 

_ the rendition of opinion No. 313, on June 21, 1958, all parties filed 
for rehearing and the petitions for rehearing were granted in order to hold the 
proceedings in status quo until the Supreme Court arrived at a decision in the 
Memphis case. During the time the settlement negotiations were taking place, 
from early 1958 to December 1958, our staff was checking the actual expendi- 
tures and operating experience of the company during the period covered by 
docket Nos. G—2260 and G—2576, and verifying the accuracy of the figures of 
Arthur Andersen & Co. 

This background will help explain the figures appearing in columns 3, 4, and 5 
of tabulation No. 3. Column 3 shows the amount ($36,490,143) which would 
te refunded applying the principles of opinion No. 313 and using the test year 
1%4 as a basis for computing rates and determining refunds for the years 1954 
and 1955, and using the test year ending September 30, 1956, as basis for com- 
puting rates and determining refunds, for the 18-month period beginning Janu- 
ary 1, 1956, and ending June 30, 1957. The use of these test periods rather than 
we of actual operating expenses incurred would allow Colorado Interstate 
to earn slightly less than 4 percent on its jurisdictional rate base as compared 
to the 6 percent rate of return found by the Commission in opinion No. 313 to 
bea fair and reasonable return. 

Column 5 shows the amount ($30,750,976) which would be refunded if the rate 
principles of Opinion No. 313 were applied to Colorado Interstate’s actual 
operating experience and Colorado Interstate was allowed a rate of return of 
§percent for the entire period. 

In December 1956, Colorado Interstate and all of its customers arrived at a 
vttlement of $38,540,767 for dockets Nos. G—2260, G—2576, and G-11717. This 
mount included $32,814,170 for docket Nos. G—2260 and G—2576 computed as 
sown in column 4. This settlement agreement was signed and approved not 


| nly by all of the customers of Colorado Interstate but also the Public Utility 


(mmission of Colorado representing the Colorado consumers, the city and 
uty of Denver representing the Denver consumers, and the Public Service 
(mmission of Wyoming representing the Wyoming consumers. Under this 
vttlement agreement, Colorado Interstate obtained all of its actual operating ex- 
pases plus the following rates of return on its jurisdictional rate base: 1954, 
iM percent: 1955, 4.65 percent; 1956, 4.56 percent; 1957, 6.02 percent. The 
cmposite rate of return for the period covered by the settlement agreement, 
famuary 1, 1954, to February 5, 1958, was 5.23 percent, but somewhat less than 
that for the period covered by Binder’s decision. 

The last settlement agreement aproved by the Commission prior to the Colo- 
ido Interstate rate settlement was in Docket No. G-3123, Natural Gas Pipeline 
%o, of America, on June 20, 1958, in which case the Commission allowed the pipe- 
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line company a rate of return of 6 percent on its jurisdictional rate base using | 
actual operating expenses and approved under similar circumstances to those 
existing in the Colorado Interstate case. 

On December 31, 1958, the Commission unanimously approved the settlement 
agreement submitted to it by Colorado Interstate and the customer companies 
although the staff of the Commission recommended against it in its memorandyy 
of December 24, 1958, which I believe has been included in the record of the 
hearing before this committee. 

Column 1 shows the amount which would have been refunded had Binder’s gp. 
cision been affirmed and the 1954 test-year period used as a basis for calculating | 
rates for the entire period. Column 2 shows the amounts which would have 
been refunded had Binder’s decision been affirmed and the 1954 test-year periog 
used for the years 1954 and 1955, and the test-year period ending September 3 
1956, been used for the 18-month period ending June 30, 1957. 

The purpose of this letter has been to show that the operating expenses of 
Colorado Interstate, including wages, labor, steel pipe, and cost of purchased gas 
were rising so rapidly during this 344-year period that use of the test-year periog 
1954, which was the basis of Examiner Binder’s decision, would produce an yp. 
fair and inequitable result and would allow Colorado Interstate such a low rate 
of return as possibly to impair its financial stability to the detriment of the ¢op. 
sumers in the area served by it. On the basis of the evidence before him, the 
examiner had no way of knowing that this inequitable result would follow, bat 
it is the Commission’s duty when facts of this nature are brought to its attention 
to give proper consideration to them. The settlement agreement approved by 
all of the parties allowed Colorado Interstate a lesser rate of return on its juris 
dictional rate base than the 6 percent found by the Commission in Opinion No, 
313 to be fair and reasonable, but Colorado Interstate had agreed to accept it, 
and the Commission felt it was in the public interest to approve the settlement, 

Sincerely yours, 


ARTHUR KLINE, Commissioner, 


Mr. Lisuman. Mr. Kline, who instituted these settlement negotia- 
tions ¢ 

Mr. Krine. I perhaps had better give you the background of the 
Colorado Interstate case, because I feel I am fully familiar with it. 
I was the supervising Commissioner in charge of the preparation of 
the opinion. 


Mr. Lisuman. Yes, sir. | 


Mr. Kune. The Colorado Interstate Gas Rate cases, Nos. 2260 and 
2576, were argued before an examiner in June 1957. They were argued 
on June 24, and the 7’ennessee Gas Rate case, G—-5259, was argued on 


June 20. | 


Now, immediately after those two decisions were argued, we started 
preparation of the opinion in each of them. They were both very con- 
plicated cases. We got out the opinion in the 7Z'ennessee case first 
and that was rendered in October 1957. 

In November 1957, the Circuit Court of Appeals for the District of 
Columbia held that we had no jurisdiction over gas rate cases. They 
held that unless the customer companies consented and agreed to the 
rate filing that we had no jurisdiction over the case, that the rate 
filing cour not be made. 

Now, after this decision of the Circuit Court of Appeals for the 
District of Columbia in November 1957, we had to halt work on all of 
our pipeline rate cases and we transferred all of our work to the 
handling of producer cases, for the simple reason if we proceeded with 


any pipeline cases and rendered a decision it would be appealed to the | 


1No computation has been made applying the rate principles of Binder’s decision and 
using actual operating expenses plus a 6-percent rate of return, but had such computation 
been made it is estimated it would show a total refund, including interest, of between 
$36 million and $37 million. (Such a computation will be made if requested.) 
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circuit court and the circuit court would say we—would just dismiss 

case. . 

We, of course, in the meantime were appealing the Memphis case 
to the Supreme Court, and the Supreme Court did not act until De- 
ceember 8, 1958. And on that day the Supreme Court reversed the 
circuit court and said we did have jurisdiction over these rate cases, 
these rate filings made by pipeline companies, and it was during this 

riod from November 1957 to December 1958 that we were unable 
to proceed with the actual hearing of any pipeline rate cases. 

Now, during this period the Commission was promoting settlements 
wherever we could. It was the only way we could get cases disposed of. 
We were not actually promoting settlements. We said we favored 
settlements in every case, and we asked the pipeline companies and 
their customer companies to try to get together and agree on settle- 
ments and there were a number of them did so. 

Southern Natural agreed upon a settlement with its customers. 
Texas Gas agreed upon a settlement with its customers. And others 
who do not come to my mind at once. 

Now, as far as the Colorado Interstate case was concerned, the same 
procedure was adopted there. The company and its customers tried 
to get together and settle the case. It appeared, however, that they 
were unable to do this, and they finally said to the Commission, “If 
you will just determine the issues in the case, we might be able to get 
together and settle this case.” 

Now, both the customers and Colorado Interstate, and the staff, 
our staff, said that. 

So, in that particular case, we decided to proceed with the rendering 
of an opinion, and on June 21, 1958, we rendered our Opinion No, 313, 
and in that opinion we decided all the issues in the case and, as far 
as the consumers are concerned, I think we decided every issue with 
the exception of one, the same as the examiner, and in favor of the 
consumers. 

We did decide a couple of jurisdictional questions contrary to the 
way the examiner decided them, and we decided certain questions as 
to claimed preferences between various areas in a different way than 
the examiner decided them. 

But we decided every issue in the case, of any consequence, except 
one. And that related to the tax benefits. 

Now, there were about $7 million in tax benefits involved in that 
case. All but $20,000 of those in the test year period related to the 
so-called Canadian River merger aspect of the case, and we held there 
that under the merger agreement Colorado Interstate had waived all 
of their rights to these tax benefits. 

As to the other $20,000 it was an issue that had never been argued 
fully in that case. It was an important issue, and we didn’t decide 
that. 

But with the exception of that issue, and one other minor issue, 
we decided every issue in the case and from there on it was a simple 
matter of arithmetic as to what refund should be made. 

Mr. Lisuman. Mr. Kline, my question was, who instituted the set- 
tlement proposal? Did Colorado Interstate Gas Co. institute the 
proposal of settlement, or did the Commission or one of its repre- 
sentatives institute the settlement proposed ? 

61923—60-——_15 
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Mr. Kune. Different people instituted them at different tim 
Colorado Interstate instituted the earlier settlement proposals prior Mr. Ko 


to the time of decision. of rates, 
Mr. Lisuman. How did they do that? wnversa' 
Mr. Krinr. They requested a conference in Washington. | Me La 
Mr. Lisuman. With the Commission ? posal of t 
Mr. Kirin. With the Commission staff, and with their custome | Mr K 
companies; they requested that a conference be called. pended 1 
Mr. LisomMan. Was such a conference called ¢ Mr. ba 
Mr. Kune. Yes, I am certain there was because a conference wag Mire 
held. Mr 
Mr. Lisnman. At that time, for instance, did Colorado Interstaty | samme! 
make its settlement proposal Mr. K 
Mr. Kune. I think at the first conference Colorado Interstate madg | (o not" 
a settlement proposal in the neighborhood of $24.5 million. Mr. Li 
Mr. Lisuman. I believe there were 12 customers of Colorado jp. | the cons’ 
volved, is that correct ? Mr. K 
Mr. Kune. Yes, they have 12 customer companies. certain— 
Mr. Lisuman. And were they represented at that conference? | present 
Mr. Kune. I am certain they were. vas not ] 
Mr. Lisuman. Are those customers generally public service com. | Mr. L 
panies? this init 


Mr. Kuine. Yes, that is true. They are distributing companie, | Mr. K 
Mr. Lispman. Do they include the Public Service Company of Mr. Li 


Colorado, which serves the Denver area ? Mr. K 
Mr. Kune. That is correct. vitleme: 
Mr. Lisuman. And the Pueblo Gas and Fuel Co. ? (olorad 
Mr. Kuine. Yes, sir. which w 
wr. Lisuman. Colorado-Wyoming Gas Co. ? Mr. Li 
Mr. Kine. Yes. Mr. K 


Mr. Lisuman. The Natural Gas Pipeline Company of Americaf | Mr. L 











Mr. Kune. That serves the Chicago area; that is another cus | mcetha 
tomer. Mr. K 
Mr. Lisuman. And Eastern Colorado Utility Co. ? | Mr. Li 
Mr. Kune. Yes. Mr, I 
Mr, Lisuman. Greeley Gas Co.? 1959. 1 
Mr. Kune. Yes, that is correct. 1958 tha 
Mr. Lisuman. Kansas-Colorado Utilities Co. ? MrT 
Mr. Kurne. Yes, sir. Mr. K 
Mr. Lisuman. Plateau Natural Gas Co. ? | Now, 
Mr. Kune. Yes. | Inthe fi 
Mr. Lisuman. Southern Union Gas Co. ? | Mr 
Mr. Kurne. Yes, sir. | was $38 
Mr. Lisuman. And the Citizens Utilities Co. ? Mr. I 
Mr. Kune. Yes, sir. | MeL 
Mr. Lisuman. These companies were represented at this initial | Mr. } 
settlement conference, is that correct ? Mr. Go: 


Mr. Kiine. I think so. Now, none of the Commissioners were pres _| 0 was 
ent at that. It was a conference between our staff and the company. | Mt. I 
Mr. Lisuman. Do you recall what members of your staff attended | ™sion 
that conference ? Hen cert 

Mr. I 
| nas refi 


| 
| 








EX PARTE COMMUNICATIONS 293 


ifr. Kurxe. Russ Gorman, our Assistant General Counsel in charge 
yf rates, 1S the only one I know of. He was the one I had most of my 
wnversations with. | 

Mr. Lisoman. What was the reaction of the conferees to the pro- 

lof the $24.5 million settlement ? 

\MrKurne. Well, they left it up to our staff, and our staff recom- 

it be turned down. 

Mratsean. What did the staff recommend ? 

MreKurne. ‘They recommended the proposal be disallowed. 

MreDisHMaANn. Did the staff recommend that you stay with the 
gaminer’s original recommendation / 

Mr. Kurve. I am sure that the staff took that position, although I 
jonot recall that it made any specific recommendation at that time. 

Mr. Lisoman. At this first settlement conference, who represented 
ihe consumers ? 

Mr. Kurne. Well, now, I wouldn’t want to swear to this, but I am 
wrtain—were you present, Mr. Smith? I think someone who was 
present at the conference should answer these questions, because I 
yasnot present at the conference. 

Mr. Lisran. Was there a second settlement conference following 
ihisinitial one in Washington ¢ 

Mr. Kurxr. Yes, that is true. 

Mr. Lisuatan. Where was that held? 

Mr. Kuve. After the first settlement conference failed there were 
vtlement conferences which Mr. Smith says he believes were held in 
(olorado between the customer companies and Colorado Interstate 
vhich were not attended by our staff. 

Mr. Lisuman. Were those conferences successful ? 

Mr. Kune. No, they were not. 

Mr. Lisaman. When did they finally have the settlement confer- 


| ace that wound up with a successful negotiated settlement ? 


Mr. Krrye. I would say that occurred in December 1959. 
Mr. Lisuman. How was that 

Mr, Kune. Just one moment. I want to excuse my reference to 
19. That was inadvertent on my part. It was toward the end of 

18that a settlement conference was held. 

Mr. Lisoman. Yes. That was the final one that was successful ? 
Mr. Kunz. Yes. 

Now, the cases I am referring to are dockets 2260, 2576, and 11717. 

Inthe first settlement these were the cases that were before us. 
| Mr. Lisran. I am referring to the settlement where the refund 
| was $38.5 million. 

Mr. Kunz. Yes, that is the one concerning which I am speaking. 

| Mr. Lisaaan. Who attended the final settlement conference ? 

Mr. Kurz. I wouldn’t be able to answer that. I would say that 
Mr. Gorman represented the Commission, and probably Mr. Smith 
io was present. 

Mr. Lisuman. Did there come a time, Mr. Kline, when the Com- 
mission agreed with Colorado Interstate Gas Co. that there should 

acertain amount of settlement ? 

Mr. Kune. Well, there was a time when this settlement agreement 
| nsreferred to us for action. 
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Colorado Interstate and all of its customers had agreed upon a gy; J fou 
tlement, and that was referred to us for approval or disapproval, q | they we 
the Commission approved it. a hi toy 
Mr. Lisuman. Well, prior to the time that all the customers agreal, S01) 
to this settlement, did you make a trip to Colorado? nornins 
Mr. Kune. That is true. I made a trip out there in October 19% countan 
to speak to the Rocky Mountain Investment Bankers Association, and} trying t 
I was talking upon gas problems, and one of the matters I mentionej OY he 0 
was the fact that the Memphis decision was pending at the ti foie on 
we were unable to do anything to process these cases until the Suprem Follo 
Court ruled. | Wher 
There were three members of the Wyoming Commission or tyo| son me 
members of the commission, and one member of the Wyoming Pyb| the Cok 
lic Service Commission staff who were present at that meeting, anj ing cou 
after the meeting they came to me and asked me if I could not do, Sargent 
something to hurry up matters and to get them out of this mes! the pre 
They aah of these rates that have been collected are subject | sion. 








refund. The Commission has decided these issues. Why can’t the Mr. I 
money be paid?” than a Js 
I said, “Well, I will see what I can do to expedite this matter,” Mr. I 


So I stayed over in Denver the next day. I then went to the Cole have. 
rado Public Service Commission, I went up and talked to Joe Nigm, Mr. I 
Mr. Lisuman. That is one of the customers, isn’t that correct? | gndacet 
Mr. Kune. No, he was one of the Colorado Public Utility com.| Mr. R 
missioners, and I also talked with Mr. Thompson, who was another| Mr. I 
commissioner, Chairman Horton—it is a three-man commission—| for Dec 
Chairman Horton was out of town. reside! 
I suggested to Mr. Nigro that we try to find out why there was no} $38.5 m 
progress being made in this settlement negotiation. compan 
I said all of the issues have been determined It is purely a matte expansi 
of arithmetic to decide how much should be refunded. rado In 
So we went to—Mr. Nigro said, “I think the man to see is John| Now, 
Loiseau. He is president of Colorado Public Service,” and so bt) mor 
° ere 
placed a telephone call to Mr. Loiseau. Of the te 
Mr. Lisuman. How do you spell that ? rado Int 
Mr. Kune. L-o-i-s-e-a-u. | income te 
I had never met Mr. Loiseau before, but Mr. Nigro and I went upto) ° 8“ 
his apartment. He lived in the Brown Palace Hotel, and we spent lt goe 
about 2 hours discussing matters with him. The se 
He raised several matters that made it appear to me that I needed) liable for 
further information, technical information, which I could not ge [wor 
from him. So I agreed to stay over in Denver another day, and) ¢ystome 


went over with the— | represer 
The Cuarrman. Who was the second man you mentioned, to whos benefits 
apartment you went ? | Mr I 


Mr. Kuinr. That is John Loiseau. He was president at that tim Powep 
of Colorado Public Service Co., who was the principal distributing gqmers 
company, principal customer, of Colorado Interstate Co. Mr. T 

I discussed with Mr. Loiseau—this was in the presence of Mr. Nigh) to make 
of the Colorado Public Utilities Commission—what might be donet!) phigh } 
expedite the completion of these cases. Mr K 

4 matte 
sion. 








EX PARTE COMMUNICATIONS 225 


wi, [found out several matters that I had not previously known, but 
in| they were technical matters, and he said, “My accountants can explain 
"his to you better than I can.” 
ea], So 1 made an ap ointment to meet with his accountants on Sunday 
norning- I stayed over an extra day, and I worked with those ac- 
8} ountants from 9 o’clock in the morning until the time my plane left, 
mn) trying to see where the variation in figures between the Commission, 
ned) on the one hand, and the customer companies, and the Colorado Inter- 
ind} state,on the other hand. Ty 
me} Following that, I came on back to W ashin gton. ~ 
When I was in Denver I saw outside of the public utility commis- 
‘vo| sion members, Wyoming Public Utility Commission members, and 
ub.| the Colorado Public Utility Commission members, the only distribut- 
nd| jag company man I saw was John Loiseau, and his assistant, Mr. 
do, Sargent, were there at the time, and these conversations were all in 


~ the presence of Mr. Nigro of the Colorado Public Utilities Commis- 


i me Lisuman. Did Mr. Nigro say that a poor settlement is better 
than a lawsuit ¢ 
Mr. Kune. I don’t recall him making that statement, but he may 
lo-| have. ; , 
m., Mr. Lisaman. The Oil & Gas Journal is considered to be reputable 
andaccurate, is it not ? 
m-| Mr, Kirvz. On most matters, I would say so, yes. 
her| Mr. Lisaman. I have before me page 80 of the Oil & Gas Journal 
| for December 29, 1958. It states that Mr. William E. Miller, the 
president of Colorado Interstate, said that the agreement to refund 
no} $38.5 million instead of a possible $85 million opens the way for the 
company to go ahead with its $91 million Utah project. Under this 
ter] expansion now pending before the Federal Power Commission, Colo- 
_tado Interstate Gas will increase capacity, and so on. 
In| Now, this journal, on the same page, also states: 
h The refund is $2.3 million more than Colorado Interstate Gas Co. had offered. 
Of the total, $33.3 million spent and $5.2 million is interest at 6 percent. Colo- 
nado Interstate Gas is now expected to recapture an estimated $5 million in 
| inome taxes paid in 1955 on money which, under the agreement, will be refunded 


t0 toits customers. 


ent Itgoeson then to state: 


The settlement removes possibility that Colorado Interstate Gas might be 
led’ liable for the entire $85 million it has collected under the four rate increases. 


gt I would like to ask when you had these meetings with the principal 
customer of Colorado Interstate Gas and discussed settlement, who 
| presented the consumers, who, theoretically, should receive the 
os benefits of a refund ? 
_| Mr. Krrve. Well, I represented them on the behalf of the Federal 
mit Power Commission and Mr. Joe Nigro represented the Colorado con- 
If sumers on behalf of the Colorado commission. 
Mr. Lisuman. Do you believe it is to the benefit of the consumers 
"| tomake a recommendation that they take a lesser refund than that 
"| which has been recommended by an examiner of the Commission ? 
Mr Kunz. We had already passed on this matter. It was simply 


‘matter of arithmetic. As I said, we followed the examiner’s deci- 
sion, 











226 EX PARTE COMMUNICATIONS 


Now, as to this $85 million, I will say that that covered a diffey 
period of time than the settlement of $39 million covered. ™ Off 

Mr. Lisuman. As I understand your testimony this morning, \, D 
Kline, no one at the Commission has made up this simple mattep 
arithmetic, because apparently you have not been able to agree on th Mr 
figure that the examiner did recommend as a refund amount, " 

Mr. Kune. Well, I had our staff prepare—now, this Settlement alrea 
agreement as finally negotiated covered the period January 1954 j, Mr 
February 5, 1958, and during that period Colorado Interstate paid jp| Mr 
$60,141,940. Mr 

Now, that is the total amount of excess revenues they paid in; andj} “4 
have in my briefcase a statement from which Mr. Kallina took that Mr 
yesterday, showing the amounts paid in each month. 

Actually, there was more than $39 million of that $60 million ». - 
funded. Now, the $60 million was the total amount collected. Th calle 
examiner’s decision itself, he recommended against the disallowance_ | M 
or the allowance of approximately $5 million a year. I think if yoy = 
will look at our press release that you can verify this and $5 million, Mi 
year for 4 years comes to $20 million. We allowed the company to 





keep $20 million and they were compelled to refund $39 million. Mt 
Mr. Lisuman. Did you hear the testimony of Mr. Kuykendall tp = 
the effect that Mr. Mueller had made representations and that it would i 
be extremely difficult for the company to carry on its operations jf ih 
it had to refund as much as had been recommended by the examiner! At 
Mr. Kuine. Yes; I heard that testimony. Mi 


Mr. Lisuman. Did Mr. Mueller ever make such representations to M 
? 
you? 


Mr. Kune. No; he didn’t. OY 
Mr. Lisuman. Did Mr. Roach? iM 
Mr. Kurne. Mr. Roach ? M 
Mr. Lisuman. Mr. Roetzel, did Mr. Roetzel ? - 


Mr. Kune. Mr. Roetzel? They did make representations that it) prod 
would be exceedingly difficult for them to stay in business. Neither I 


of them said it would bankrupt them. My own opinion was that they “s 
would be temporarily insolvent until they could get back the amounts : 
they had paid the Federal Government as income taxes. | eS 


Mr. Lisuman. Well, according to the statement that Mr. Muelle, tifica 
the president, gave to Oil and Gas Journal, he said that cutting the 
refund back to $38 million instead of a possible $85 million opened 
the way for the company to go ahead with a $91 million Utah expan 
sion project. M 

Could it be that this settlement was in effect a means of putting yy. 
them in funds, not to keep them out of bankruptcy but to go intos| fg, 
more lucrative expansion ¢ finin 

Mr. Kunz. Absolutely not. This settlement was the poorest se- yg 
tlement any pipeline company ever made, in my opinion. M 

I think Mr. Kuykendall testified yesterday that they were allowed — pp 
a $5.23 percent rate of return for the period covered by the settlement “yg 
agreement—the period covered by those three rate cases. M 

Mr. Lisuman. Mr. Kline, I would like you to turn back to this} 

M 
M 


document Zh, 
The Cuarrman. Mr. Lishman, are you going to consume quite abit | 
of time? 
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Off the record. 
Discussion off the record.) 
he CHAIRMAN. Proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Kline, we will try to do this as rapidly as pos- 
gible. Will you turn to the mimeographed document that you have 
already referred to,on page 2? Do you know Mr. Cossey ? 

Mr. Kune. Yes. 

Mr. LisoMan. Will you please identify him ? 

Mr. Kune. He is an attorney who represents Phillips Petroleum 


Mr. Lisuman. Did he call on you twice in 1958? 

Mr. Kune. That is true. 

Mr. Lisuman. In 1959 did he call on you—well, in 1958 when he 
called on you he had a man named Mr. Jennings with him? 

Mr. Kurne. Yes, he and Mr. Jennings usually came together. 

Mr. Lisuman. Please identify Mr. Jennings. 

Mr. Kune. Mr. Jennings is an attorney who is head of their natural 

work. 

Mr. Lisuman. He called on you twice in 1958, is that correct ? 

Mr. Kune. Yes, that is true. 

Mr. LisuMan. In 1959, he called on you 11 times; is that correct? 

Mr. Kxine. I believe it is nine. 

Mr. Lisuman. Nine, I beg your pardon. Nine times. 

And in 1960, he called on you once ? 

Mr. Kure. Yes. 

Mr. Lisoman. And during some of the time in 1959 he was accom- 
panied by Mr. Jennings on four occasions ? 

Mr. Kune. Yes. 

Mr. Lisuman. Do you recall what you discussed with Mr. Cossey 
or Mr. Jennings on any of these occasions? 

Mr. Kune. Well, Phillips Petroleum is the largest independent 

roducer of gas we have. ‘They have many, many matters before us. 

hey were constantly in before me to say, oe has the Commission 
not acted on certain applications.” They would say, “We have this 
gas well, it is ready to produce, we want a certificate. Our competi- 
tors are draining away the gas from under us, we must have a cer- 
tificate right away. Why can’t we get action.” That was usually 
their principal complaint. 

Mr. Lisaman. Now, on page 4, do you know Mr. D. Foster? 

Mr. Kunz. Yes. 

Mr. Lisuman. Who does he represent ? 

Mr. Kunz. Mr. Foster is a local attorney. He represents a num- 
ber of different companies. I believe he represents Champlin Re- 
fining, Tidewater, Atlantic Refining. 

Mr. Lispman. Was he formerly with the FPC ? 
ot Kune. He was formerly Assistant General Counsel for the 

Mr. Lisuman. Is it correct that he called on you five times in 1958? 

Mr. Kune. Yes; that is correct. 

Mr. Lisnman. Sometimes accompanied by Mr. G. Woodfin ? 

Mr. Kirvr. That is correct. 

Mr, Lisaman. Who is Mr. Woodfin? 
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Mr. Kurne. Mr. Woodfin was at that time a member of a Houston 
law firm who represented different producers. 

Mr. Lisuman. Do you recall what you discussed on any of thes 
occasions with Mr. Foster or Mr. Woodfin ? 

Mr. Kine. Not specifically without referring to my notes. They 
often had the same problems as Mr. Cossey although they usually Tep- 
resented their companies on rather major matters before us, but they 
were often in just saying if we didn’t grant their certificate their leage 
would be canceled, their competitors were draining gas away from 
them, and they must have action on this certificate, matters of that 
nature. 

Mr. Lisuman. In 1959 did Mr, Foster call on you six times? 

Mr. Kune. Yes; that is true. 

Mr. Lisuman. And once in company of Mr. Thompson ? 

Mr. Kune. Yes. 

Mr. Lisuman. Who is Mr. Thompson ? 

Mr. Kune. I assume that is Rayburn Thompson who is a member 
of the law firm with which Mr. Woodfin is associated. 

Mr. Lisuman. Did you discuss the merits of any pending case at 
any of these meetings? 

Mr. Kirn. Not any case that was pending before us at the time, 

They were involved in the Catco case and after the Catco case | 
discussed it with them. They were applying for a writ of certiorari 
and so was our Commission, and I discussed that matter with them. 

Mr. Lisuman. Yes, sir. 

The Cuarrman. I think we had better recess for lunch now. We 
will come back, at 2. é 

The subcommittee will recess until 2 o’clock. 

(Whereupon, at 12:25 p.m. a recess was taken until 2 p.m. of the 
same day.) 


AFTERNOON SESSION 
The CuHarrman. The subcommittee will come to order. 


TESTIMONY OF ARTHUR KLINE, VICE CHAIRMAN, FEDERAL POWER 
COMMISSION—Resumed 


The Cuamman. Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Kline, will you turn to page 5, of the mimeo- 
graphed document, which contains a record of some visits and tele- 
phone calls, et cetera ? 

Mr. Kring. Yes; I have that page before me. 

Mr. Lasuman. Do you know Mr. C. Gardner? 

Mr. Kure. Yes. 

Mr. Lisuman. Would you identify him, please? i 

Mr. Kure. He is a reporter for the McGraw-Hill Publishing Co. 

Mr. Lasuman. And he called up—did he call on you with respect 
to the Fortune magazine article? 

Mr. Kune. No; I believe his publishing company publishes various 
journals. I believe Petroleum Week is one, and Business Week is 
another. 


Mr. Lisuman. If you will turn to page 6, J. Goldberg; do you 


know him ? 


| 
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Mr. Kurne. Yes; Mr. Goldberg is attorney for the Colorado Public 
[Utilities Commission. ; 

Mr. Lisuman. In 1959 he called on you, apparently, seven times; is 
that correct ? 

Mr. Kuine. Yes; that is correct. 

Mr. Lisuman. Do you recall what he discussed with you? 

_ Mr. Kune. Well, he was almost always in on Colorado Interstate 
(o. matters. I believe once he called with respect to the abandon- 
ment case of the Harper Oil Co., but, outside of that, every time he 
ealled was with respect to Colorado Interstate. He represented the 
ublic utilities commission which is a consumer interest. 

Mr. Lisuman. On page 7, do you know Mr. William Grove ? 

Mr. Kune. Yes; Mr. Grove, formerly assistant general counsel of 
the Commission, who is now in private practice. 

Mr. LisuMan. Does he represent companies that are regulated by 
the Commission ? 

Mr. Kurne. He represents Pan American Petroleum Co. I don’t 
know whether he represents any other companies or not. 

Mr. Lisuman. Now, in 1959, apparently, he called on you four 
times; is that correct ? 

Mr. Kurne. That is correct. 

Mr. LisumAn. And in 1959 he called on you 10 times? 

Mr. Kune. Ten times, I believe is correct. 

Mr. Lisaman. And in 1960 he called on you three times? 

Mr. Kune. That is correct. 

Mr. Lisuman. Do you recall what he discussed on the occasion of 
any of these visits? 

Mr. Kune. Well, I will say generally that all of those visits were 
for different pending matters. He represents one of the largest pro- 
ducers, and they, like some of these other producer attorneys, were 
always in asking if they couldn’t get temporary authority so as to 
roduce their gas because their gas was being drained by other pro- 
ducers, matters of that kind. 

Mr, LisHMaAn. On page 8, do you know Mr. George Guy ? 

Mr. Kuinr. Yes; I have known Mr. Guy for 45 years. 

Mr. LisomMaAn. Does he represent utility companies subject to Com- 
mission regulation / 

Mr. Kiinr. He represents E] Paso Natural Gas Co. at times. 

Mr. Lisuman. Yes. 

Mr, Kune. I don’t know if he still represents them or not. 

Mr. Lisuaran. Is it correct that he called on you six times in 1958? 

Mr. Krine. I believe two of those were telephone calls and four 
were visits to the office. 

Mr. Lissman. And in 1959 he called on you five times ? 


Mr. Kune. I believe there are six telephone calls listed and one 
visit. 

Mr, Lisuman. And in January of 1960, he called on you once. 

Mr, Kune. That is true. 

Mr. Lisuman. Do you recall what he discussed with you ? 

Mr. Kune. Well, I would say a large number of the calls in the case 
of Mr. Guy were social calls. We were in school together, we both at- 
tended the University of Wyoming, and he was in the general practice 
there in Cheyenne for many, many years. Now, he has mentioned 
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business on two or three calls but it was generally asking when yp | 


would get a decision out, something of that nature. 

Mr. Lisuman. On page 9, do you know a Mr. S. Jennings? 

Mr. Kune. Yes, he is, Mr. Jennings, concerning whom I testified 
this morning, he is employed by the Phillips Petroleum Co. Sam 
Jennings? 

Mr. leans Yes. Is it correct that in 1958, he called on you 
three times ? 

Mr. Kuinz. That is correct. 

Mr. Lisuman. Is it correct that in 1959, he called on you 14 times} 

Mr. Kurine. Yes. One of those was a phone call, apparently, 

Mr. Lisuman. And in 1960, he called on you three times? ~ 

Mr. Kunz. Yes, that is true. 

Mr. Lisuman. And once in the company of a Mr. T. Leverett? 

Mr. Kune. Yes, once in 1960 in his company, and twice in 1959, 

Mr. LisHMAn. Who is Mr. Leverett ? 

Mr. Kurne. He is another attorney for Phillips Petroleum. 

Mr. Lisuman. Do you recall the substance of the discussions yoy 
had with Mr. Jennings at any of these meetings ? ‘ 

Mr. Kurne. Well, they were of the same general nature as I testi. 
fied concerning the visits of Mr. Cossey, the other representative of 
Phillips Petroleum. They had many problems before us. They have, 
I don’t know how many dozens of matters pending all the time, and 
in their visits they would usually say that they have to have a certifi. 
cate by a certain date or a lease will be canceled. Or they were being 
drained by adjoining producers and asked if we couldn’t please give 
them action on this particular matter that was before us. Phillips 
Petroleum has hundreds of fields in all sections of the country. 

Mr. Lasnman. Did you ever do anything to help expedite any of 
their matters ? 

Mr. Kune. Well, I have often called a staff member and asked 
what the situation was, and asked to have it put on the next agenda, 
the next meeting of the Commission so that we might act upon it. 

Mr. LisumMan. On page 13, do you know a Mr. Bruce McCannon? 

Mr. Kurne. Yes. 

Mr. LisumMan. Will you please identify him ? 

Mr. Kune. Mr. McCannon is the auditor or the rate man of the 
Colorado Public Service Co., a distributing company in Colorado, 

Mr. LasuMan. Is it correct that in 1958, you saw him twice? 

Mr. Kune. Yes, it is correct. 

Mr. Lisuman. And in 1959, four times ? 

Mr. Kune. Four times, that is true. 

Mr. Lisuman. On one of these occasions in 1959, was Mr. McCan- 
non accompanied by Mr. Stansfield ? 

Mr. Kurnr. Yes, Mr. Stansfield is attorney for Colorado Wyoming 
Gas Co., and also Colorado Public Service Co. Mr. McCannon works 
for both organizations. 

Mr. Lasuman. Yes. Did you discuss with him the settlement of 
the Colorado Interstate gas case ? 

Mr. Kune. Yes, I have discussed that with him at various times. 

Mr. Lisuman. Did you discuss it on any of these occasions, do you 
remember ¢ 
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Mr. Kune. Well, I undoubtedly discussed it on December 11, 1958, 
use that was the time they were meeting back in Washington. 
ind on October 31, I probably did, because I had been in Denver less 
han a week before that and discussed the matter with him at length 
hen. After I had talked to President Loiseau of Colorado Public 
Service I spent several hours with their accountant, and their ac- 
suntant is Bruce McCannon. 

Mr. LasuMan. If you turn to page 14, do you know Mr. Fred Mc- 

ire 2 
Te Kune. Yes, I do. 

Mr. Lisoman. And in 1958, is it correct that you saw him two times? 

Mr. Kunz. That is true. 

Mr. LisomMan. In 1959, once ? 

Mr. Kune. Well, I believe twice. There is quite a space there. 

Mr. LisHMan. January 23—yes, twice. 

Do you remember what you discussed with him on any of these 
occasions wUND 

Mr. Kurne. Well, I was trying to recall because he was in with Com- 
missioner Stueck and Mr. Daly. Daly is an accountant. I can’t recall 
what they saw me about. 1. 

Mr. Lisuman. According to a press release of the Commission on 
February 13, 1959, the PFC stayed the order permitting Panhandle 
Bastern to abandon gas sales to Michigan Consolidated. Does that 
help you to refresh your memory ? ' 

Mr. Kune. Well, I don’t believe Mr. Daly would have been with 
him to talk about anything like that. Daly is an accountant. 

Mr. Lisuman. Yes. 

Mr. Kurnr. I would say it was something else that they saw me 
about. 

Mr. LisomMan. Now, is Mr. McIntire, was he assistant to the presi- 
dentof the Louisiana Pipeline Co. ? 

Mr. Kurne. Yes, American Louisiana. 

Mr. Lisuman. And that is affiliated with American Natural Gas 
Co, ? 

Mr. Kunz. Yes, that is correct. 

Mr. Lisoman. On page 15, do you know Mr. Merrill ? 

Mr. Kirinz. Well, I know Mr. Merrill. It isn’t R. Merrill. The ini- 





| tial is incorrect. There is a Merrill that works for Humble Oil Co. 
| whoistheir counsel in charge of gas matters. 


Mr. Lisuman. Well, that is undoubtedly the Mr. Merrill referred to 


| thomade a call in 1958 on you, is that correct ? 


Mr. Kune. Yes. 

Mr. Lisuman. And three times he did call on you in 1959? 

Mr. Kirn. Yes, that is true. 

Mr. Lisaatan. And in one of his calls he was accompanied by Mr. 


| Poster of Carter Oil Co. ? 


Mr. Ktrnr. Well, that is probably Barney Foster, whom we dis- 
assed this morning. 

Mr. Lisuman. Do you recall what you discussed with Mr. Merrill 
itany of these visits ? 

Mr. Kunz. No, I can’t recall what was discussed with any of them. 
Qn the September 11 visit, it is quite possible they discussed the 
Innswestern Gas Transmission Co. decision which was rendered on 
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August 10, and September 11 would be about the time they would 












































file a petition for rehearing, about 30 days later. And I imagine they ae 
came in to say they were filing a petition for rehearing. eight t 
Mr. Lisuman. On page 16, do you know a M. J. Parriott? ofice 2 
Mr. Kune. Yes, I know a Mr. Parriott very well. Mr. . 
Mr. Lisuman. Is it correct, that in 1958 he called on you twice) | % of 
Mr. Kure. Yes. that n¢ 
Mr. Lisuman. And in 1959, he called on you eight times, of which | @° , 
one appears to be a telephone call ? Mr. : 
Mr. Kune. Yes. Mr. 
Mr. Lisuman. And in 1960, he called on you four times ? Mh. 
Mr. Kune. Yes, that is correct. = 
Mr. LisumMan. Who does Mr. Parriott represent ? ; 
Mr. Kune. He represents the Ohio Oil Co. ah 
Mr. Lisuman. Do you recall what you discussed with him at any Mr) 
of these meetings? : Mr 
Mr. Kune. Well, I recall pretty much what we discussed at the c 
November, December, and January visits. ca 
Mr. LisuMan. Yes, sir. th i 
Mr. Kune. That call to Findlay, Ohio, refreshes my memory, a 
Mr. Lisuman. Yes. ihe Cot 
Mr. Kuine. Apparently sometime shortly prior to November 93, The 
the Commission had an application—had applications for rate in- they to 
creases filed by a number of producers in the Maxie Pistol Ridge field rid 
in Mississippi, increasing the rate from 20 to 24 cents per M cf, val 
and I dissented and voted to reject those increased rate filings, and »s on 
I didn’t give my reason, and at the first visit, I think, of Mr, Par. nd Tt 
riott, he came around and he said “I was wondering why you voted fied ; 
to reject that,” and I said, “Well, the reason is, the high price, we the 
have been trying to hold a 22-cent level in Louisiana and Mississippi, ag 
it is the highest price that has ever been filed,” and I was going to | 15 vot q 
try this procedure to see—I personally felt the Commission should itr a 
try the procedure of rejecting these filings, these rate increases tose | yp } 
if we could make it stick. Mr.I 
And as a result of that, he said “Well, if we reduced it to 22 cents | yp J 
what would be your position?” I said I thought it would be very fine | yy 7 
if the companies would reduce these rate increases to 22 cents because | yp J 
that is the prevailing level, it is the highest level. He called on me | yy ] 
a number of occasions concerning that because there were probably | igotele 
15 or 20 producers, the field of which the Ohio Oil Co. was the oper- | yp 
ator, and the majority of them have reduced their price from 24 cents | . fp J 
to 22 cents maximum in line with the other prices in the area, and | yy 
they haven’t all done it. There was some question that if they all | foinot 
reduced it they would be subject to the antitrust laws so those that | fog ty, 
wanted to have reduced it and those that have not have not reduced they we 
it. except] 
Mr. Lisuman. Mr. Kline, turning to page 19, do you know Mr. Tn 
B. Ross? _ | Itthey 
Mr. Kune. Yes, Mr. Ross was General Counsel to the Commission | «gp oe¢ 
from 1947 until 1953. complet 
Mr. Lisuman. Was he representing regulated companies? _ beating 
Mr. Kune. Yes, he represents a number of companies in private | ty eya 
industry. thetime 
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Mr. Lisuman. And it is correct, that in 1958, Mr. Ross called on you 
aight times—he called on you nine times but once you were not in your 
sfice apparently ¢ . 

Mr. Kune. Yes, there is also a Clarence Ross who is general coun- 
yl of the Natural Gas Pipe Line Co. of America and I believe 
that notation as to the November 24 visit undoubtedly refers to Clar- 
mee Ross. The other visits, I assume, were Mr. Bradford Ross. 

Mr, Lisoman. That would make seven visits in 1958. 

Mr. Kine. Yes. . 

Mh. Lisuman. And in 1959, Mr. B. Ross paid 12 visits to you? 

Mr. Kirn. Yes, unless possibly—well, I would say yes. 

Mr. LisomM An. And in 1960, five visits. 

Mr. Kune. Yes; six I believe. 

Mr. LisoM AN. One is a telephone call. 

Mr. Krinr. No—one is a telephone call, yes. 

Mr. Lisoman. Do you recall what you discussed on any of these 
geasions with Mr. Ross ? oil fe 

Mr. Kunz. Well, now, I recall the December 18 visit in 1958, and 
the various visits in early 1959 were all in connection with the pro- 

exchange of gas between the Oklahoma Natural Gas Co. and 
the Consolidated Gas Co. in Oklahoma. 

The Commission for many years had authorized that, and in 1958, 
they took a different position, and I dissented in both of those partic- 
war proceedings. I also will say this, this was an application for 
mexchange of gas, it was not opposed by anybody except our staff, 
and on those matters of that kind I wanted to develop all of the facts 
ind I talked to Mr. Ross concerning the matters. It was not a con- 
tested matter in any sense except that our stafl—our legal staff took 
the position we should not allow it. 

Our technical staff took the position we should, and I was trying 
toget all of the facts I could with respect to the matter. 

Mr. Lisuman. On page 21, do you know Mr. W. K. Sanders? 

Mr.Kuine. Yes, he is the president of Trunk Line. 

Mr.Lisaman. Is that asubsidiary of Panhandle Eastern ? 

Mr. Kune. Yes. 

Mr. Lisuman. In 1959, he called on you once ? 

Mr. Kuve. Yes, that is correct. 

Mr. Lisaman. And in 1959, he called on you once, and there were 
trotelephone calls ? 

Mr. Kune. Yes. 

Mr. Lisuman. Do you recall what any of these calls were about? 

Mr. Kunz. Well, now, the press release at the bottom there, the 
footnotes indicate to me that probably what he called about. The 
ist two calls were before the examiner had rendered his decision, and 
they were undoubtedly requests that we shorten the time for filing 
aeeptions when the examiner’s decision comes out. 

In the spring of every year these pipelines try to expedite matters. 
lfthey have an examiner’s decision coming up and if they feel they 
an get started on construction work by April or May, they can then 
plete the pipeline by October or November in time for the next 

ting season, and I am certain that he called on me asking when 
le examitier’s decision would be out, and if they couldn’t shorten 
thetime for filing exceptions. 
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Mr. Lisuman. On page 22, do you know John Scott ? 


Mr. Kure. Yes, he is a former Commissioner on the Federal Power 


Commission. 

Mr. Lisuman. Does he represent companies before the Commisgign} 

Mr. Kune. Yes, he represents a number of companies, several jy 
the Wyoming area. 

Mr. Lisuman. Is it correct that in 1959 he called on you seye, 
times ? 





Mr. Kuinr. Yes; I believe four telephone calls and three visits. | 


no—four visits. 


Mr. Lisuman. And on some occasions he was accompanied by other | 


men whose names are mentioned here / 

Mr. Kune Yes: that is correct. 

Mr. Lisuman. Do you recall what was the subject of your discus. 
sion with any of these visits ? 

Mr. Kurne. Well now, on the City of Bayard case there was , 
uestion of whether those sales were under the jurisdiction of the 
Jommission. 

I can’t recall what he talked about, I am sorry to say. I just know 
the case he talked about but I can’t recall from this date and my own 
memory what the status of it was at the time or what he talked to 
me about. 

Mr. Lasuman. On page 24, do you know Mr. J. Wolf? 

Mr. Kune. Yes; he is an attorney for the Northern Natural Gas (Cv, 

Mr. Lisuman. Is it correct that he called on you once—did he 
formerly work for the Commission ? 

Mr. Kuinp. Yes; he was formerly Assistant General Counsel prior 
to the time that—a number of years ago. 

Mr. Lisuman. Did he call on you once in 1958 ? 

Mr. Kurne. Yes. 

Mr. LisoMaAn. Twice in 1959? 

Mr. Kune. That is correct. 

Mr. LisomMan. Twice in 1960, and twice making phone calls to you 
in 1960. 

Mr. Kuine. Yes. 

Mr. Lisuman. Do you recall what any of these discussions were 
about ? 

Mr. Kune. Now the 1960 calls are recent and in the last conversa- 
tions I had with him were about the appeal from a Commission 
decision. An appeal is being taken from one of our decisions by the 
United Gas Improvement Co. of Philadelphia, and in this particular 
matter he represented the California Co., a producer rather than 
Northern Natural, and the Federal Power Commission was opposing 
this appeal, and also the company he represented. And in this 
particular case we represented a common interest. 

Mr. Lisuman. Now turning to page 25, do you know a Mr. G. 
Woodfin ? 

Mr. Kurtne. Yes; I know Mr. Woodfin very well. 

Mr. Lisoman. Would you please identify him ? 

Mr. Kurner. He is an attorney formerly with a law firm in Houston, 
Tex.; Vinson, Elkins, Weems— ; 
Z i LisHMAN. Does he represent Trans-Western Pipe Line 
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Mr. Kune. He did. I think he is no longer in the practice of law. 
I think he has gone now into the stock brokerage business. 

Mr. Lisuman. In 1958, did he make three calls on you? 

Mr.Kuine. Yes. 

Mr. Lisoman. And in 1959, did he make 12 calls on you, 3 of which 
were telephone calls ? 

Mr. Kure. Yes. 

Mr. Lisoman. And do you recall the substance of any discussions 
ou had with him # 3, 

Mr. Kurne. No; I am sure the calls or most of those visits were in 
connection with the application of Trans-Western Pipe Line Co. to 
build a pipeline from ‘Texas to California. 

Now, the only one that I recall the substance of was on August 10, 
after we had rendered our decision in the 7’rans- Western case, and they 
called to see—they said we had imposed such severe conditions on the 

roducers that the producers would cancel out on them and that 
it would mean the cancellation of the pipeline project, and I told 
him they would just have to file a petition for rehearing. 

Mr. Lisoman. Mr. Kline, do you know Mr. Edward Falck? 

Mr. Kune. Yes. 

Mr. Lisoman. What companies has he represented before the 
Commission ? 

Mr. Kunz. Well, he has represented all types of companies. He 
represented the Union Oil Co. of California, which is a producer. He 
has represented the Southern California Co., Southern California 
Edison Cos., which are distributing companies, and he has represented, 
I believe, some pipeline companies, the American Natural System at 
times. 

Mr. Lisuman. Have there been occasions when you have had 
luncheon with Mr. Falck ? 

Mr. Kune. Yes; I have, say, half a dozen times. 

Mr. Lisuman. And at these luncheons did Mr. Falck ever discuss 
any of the matters pending before the Commission concerning com- 
panies which he represented ? 

Mr. Kune. No; he has always been very careful not to. I think 
he just tries to create an atmosphere of good will rather than anything 
else. I have never had him discuss a case with me. I have had him 
discuss general propositions. He is an economist, and we have dis- 
cussed economic propositions generally but no specific case. 

Mr. LisumaNn. Mr. Kline, when the subcommittee received the desk 
calendar it was found some pages were, a few pages in December were 
missing, the 25th, 26th, and 27th of December—the 28th. 

Do you know any reason why those pages should be missing? 

Mr. Kune. No; to the best of my knowledge they were all there 
when I delivered them to the chairman. I didn’t recall that any were 
missing. They may possibly be in my desk. I picked them up out 
ofthedrawer. I have no knowledge of that fact that any sheets were 
missing at all. This is the first time that I even knew about it. They 

were in my desk with a rubberband around them and I just picked 


them up and brought them up here. Now that would be last year’s 
calendar. 


Mr, Lisuman. Yes, sir. 
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Mr. Kune. I would have no knowledge at all of why they w 
missing as they apparently were. 

Mr. Lisuman. On the dates mentioned do you recall whether or not 
you had occasion to attend a dinner party given by Mr. Wimberly? 

Mr. Kune. Well, now, I don’t believe—I believe I testified to attend. 
ing a dinner party, but I don’t believe I testified to attending one 
that time. I believe the dinner party I attended was in February. 

I think that is when an announcement of his daughter’s marria 
was made, and I am positive that I didn’t attend a party in Decembey 
I know it wasn’t a dinner party and I don’t believe we were over fo 
cocktails or anything during the Christmas season. It is possible we 
could have been but I don’t believe so. 

Mr. Lisuman. Do you recall any social event you might have at. 
tended during those days that have been mentioned, December 9 
27, 282 ; 

Mr. Kutne. Yes; that was between Christmas and New Year’s, and 
there is almost always a cocktail party or two somewhere and I am 
certain I attended some of them. 

Mr. Lisuman. But you don’t recall any special occasion. 

Mr. Kurne. No; I don’t. 

Mr. Lisuman. Mr. Kline, many of these calls you had were either 
with former Commissioners or former employees of the Commission, 
attorneys, and so forth, men apparently versed in the practice before 
the Commission. Do you know any good reason why they should 
call on you for matters not connected with the merits where they could 
have obtained the information probably just as well from members of 
the staff ? 

Mr. Kune. Well, now, they probably could have obtained most of 
this information from the staff, but our staff sometimes does not give 
what these attorneys feel are satisfactory answers. 

Our staff tells them they just can’t get to their case, and when the 
request is made to expedite a case, the staff will often give an answer, 
“We won’t be able to set that down for 2 or 3 months. We have 
other matters that are pending,” and then is when they come to us 
and ask us to set it down. 

Now, I will say this, as to these calls generally, this looks like a 
great number of calls but when you figure that we are regulatin 
3,000 or 4,000 independent producers and pipeline companies, aia 
they have thousands of matters pending before us every year, it is 
only on the exceptional case where they feel their case is being neg- 
lected that we get a phone call or request to expedite or request to 
set the case down. 

Now in many of these calls the staff can’t take action, such as where 
they ask to waive the intermediate decision procedure, as where they 
ask to expedite the time for filing exceptions. There are numerous 
matters that the staff has no jurisdiction over, and all they can do 
is send them to us, and I will say this, as to these calls, I think that 
‘practically every one listed here would be a perfectly legitimate call 
for a perfectly legitimate business reason. We have to get both sides 
of a case. On the ordinary case we get a memorandum: from the 
staff which gives their viewpoint. ; 

Now often that is prepared by a man who has never seen an oilfield 
or never seen a pipeline, and while he does his best a man in the office 
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of Washington sometimes doesn’t appreciate the fact that it is vital 
that a gas well be connected up, and that is why the representatives 
come to us and point out their position a little more directly. 

Mr. Lisuman. I have no further questions, Mr. Chairman. 

Mr. Kurve. Mr. Lishman, I want to say this, I will do my best to 
fnd those missing sheets. I did not know they were missing, and 
they may be right in there in my desk somewhere, and just have 
dipped out and if they have I will bring them over here. 

ay, | think maybe I recall why those sheets were missing. My 
calendar only runs until the end of the year, and usually I make 
jotations for the year 1960 on the 1959 calendar on the last few pages, 
and I may have done that, such as something that would occur say 
in April 1960. I may have taken them out, I shouldn’t have taken 
them out but I may have just torn them up for some reason but I 
took them out to make notes on my new calendar and that is a possi- 
bility. I don’t recall. 

The CuatrrMAN. Mr. Moss, do you have some questions ? 

Mr. Moss. Mr. Chairman, have all of these sheets been placed in 
the record now ? 

The CHatRMAN. Well, only by reference here. You mean the in- 
quiries which Mr. Lishman is making of this? 

Mr. Moss. Yes. 

The CuarrMAN. Only as has been referred to by the counsel, and 
responded to by Mr. Kline. 

Mr. Moss. Would it be appropriate to put the entire document 
in the record at this point ? 

The Cuarrman. Well, of course, if there is no objection it would 
be appropriate. Apparently we do have a lot of dates and informa- 
tion here that indicate the date, and the time. Whether there is any 
other connotation about it would be another matter. I observe that 
Mr. Kline has not attempted to explain each and every one of them 
because counsel, I think, came to the conclusion that it would be im- 
possible to ask for each and every one in view of the responses from 
inquiries made this morning. 

Mr. Moss. Well, I don’t see any pages that have not been referred 
to. Arethere any? It is purely and simply a compilation taken from 
the notebook, is it not ? 

The Crarrman. They were taken from the information which was 
obtained from Mr. Kline and his office. 

Mr. Moss. I would request unanimous consent that it go into the 
record at this point. 

The Cuarrman. Is there objection ? 

Mr. Bennerr. Mr. Chairman, wouldn’t it be better to put his orig- 
inal copy of his original notes in the record? Are all of the persons 
whose names appear in the book on this sheet ? 

Mr. Lisuman. No,sir. This is not the entire notebook. 

Mr. Bennerr. Does this list contain only names of people who are 
representatives of companies in the industry ? 

The Cuamman. Let the Chair explain. The reason these particular 
mes were taken is due to the fact that the dates of the visits, and of 
all the parties, had some relationship in regard to timing. I don’t 
know that it had any relationship, whatsoever, except what Mr. Kline 
has testified to. But insofar as the record is concerned, it coincided 
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with action that had been taken by the Commission and announced g 
that given time. 

That is the reason for practically all of them, and that was th 
reason it was taken in this manner. Just to take names of peopk 
who happened to visit, without anything relevant other than the fag 
that it is on the list, and being thrown around here in the regoy 
by this subcommittee. I do not think it is appropriate myself. Tha 
is the reason I suggested to the staff to tie anything to it, if there was 
anything to tie. 

Mr. Bennett. I have no objection. 

The Cuatmrman. Without objection this part of it will go into the 
record. 

(The documents referred to follow :) 


VISITORS AND TELEPHONE CALLS RECORDED BY COMMISSIONER KLINE’s Secretary 
JULY 1958 TO APRIL 1960 


Re S. Clammer, Partner, Clammer & Scott, 1001 Connecticut Ave. NW., formerly 
Doerner, Rinehart, Stuart & Clammer,. 


1958 

August 5: In 4:15 (A. K. not in office). 
1959 

September 24: Called 9:30. 
1960 


January 12: In 4:05. 
January 21: In 2:15. 
March 14: In 3:20. 
April 18: In 3:30. 


Re T. Corcoran, Tennessee Gas Midwestern 


1958 


August 28: In 4:20. 

September 8: In 3:30. 
1959 

February 24: In 3:30. 

April 29: In 4:30. 

May 26: In 4:45. 

June 24: In 11:50 (with Symonds). 

June 30: In 12:10. 

October 26: In 2:30. P. R. Oct. 31, 1959: authorizing Midwestern to build 
pipeline. 

P. R.—February 24, 1959: Tenn. affected by rate increase proposed by pro 
ducers. 

P. R.—May 12, 1959: FPC authorizes Midwestern to build line to Chicago-Gary 
area. 

P. R.—June 24, 1959 : Tenn. files application. 

P. R.—October 31, 1959 : Authorizing Midwestern to build pipeline. 


Re L. Cossey, Representative of Phillips Petroleum Co. 


1958 


September 23: In 4:00 (with Jennings). 
September 26: In 2:35 (with Jennings). 
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59 

= 15: In 4:30 (with Jennings). 
May 13: In 11:30. k : 
May 14: A. K. called him 9 :45. 
June 3: In (no time)—A. K. away. 
July 24: In 2:15 (with Jennings). 
July 31: In 4:00 (with Jennings). 
October 21: In 11:55. 
December 1: In 4:00 (with Jennings). 
December 7: In 12:30. 


1960 
February 29: In 4:20. ae 
Pp. R.—July 31, 1959: FPC approving proposals of Phillips Pet. Co. re Northern 
Natural Gas Co.’s gas supply. 
Pp, R.—August 3, 1959. 
Pp. R.—December 10, 1959: FPC refused to modify an opinion in favor of 
Phillips. 


1959 
May 12: In 9: 45. 
May 13: Called 11: 00. 
May 25: In 12: 10 (with C. T. Kallina). 
May 27: In 9: 50. 
June 9: In 10: 40. 
July 22: In 10: 30. 
July 29: In 9: 45. 
July 31: In 3: 40. 
August 4: In 9: 45. 
September 9: In 12: 10. 
September 21: In 11: 30. 
November 16: In 11: 30. 
November 30: In 11: 30. 


1960 
January 11: In3: 50. 
February 18: In3: 07. 
February 19: In 11: 40. 
March 24: In 3: 00. 
Eastern files for rate increase 
P.R.—August 3, 1959, re increase of rates of Champlin Oil on sales to Texas 
Eastern. 
P.R.—August 3, 1959, re increases affecting Texas Eastern. 
P.R.—August 10, 1959, re Texas Eastern construction certificate. 
P.R.—September 24, 1959, re Texas Eastern construction certificate. 


Re B. Foster, Champlin Oil & Refining Co. (A Honey, representing). 


1958 


July 3: In 2: 50 (with G. Woodfin). 
September 22: In 3: 45 (with G. Woodfin). 
October 16: Appt. 1: 00 p.m. 

November 5: In 9: 50. 

December 18: In 4: 55. 
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1959 

January 22: In3: 40. 

February 16: In 3: 30. 

April 8: In3: 20. 

April 14: In 10: 00. 

July 15: In 9: 00 (& Thompson). 

September 15: In 4: 00. 

P.R.—February 24, 1959, Champlin applies for rate increase (see Tenn. Gag 
pages for P.R.). 


Re C. Gardner (McGraw-Hill) 


1958 

1959 
November 9: In 3: 10 
November 20: In 12:55 (with McConnor). 
December 14: In 8: 30. 


1960 
January 6: In 4: 55. 
January 15: In 10: 30. 
March 4: In 2: 00. 
March 25: In 2: 35. 
Re J. Goldberg, Attorney, Washington, D.C. 


1958 


October 30: In 9: 55. 
November 20: In 10: 20. 
December 5: In 12: 20. 
December 16: In 3: 40. 
December 19: Called 9: 15. 
December 30: Called 9: 00. 
1959 
February 2: Called 3:50. 
April 8: In 2: 50. 
May 1: In 2:55. 
August 10: In 2: 05. 
September 16: In 11: 30. 
November 19: In 11: 40. 
December 30: In 4: 00. 


Re Wm. Grove, Dow, Lohnes & Albertson, Washington, D.C. 


1958 
July 14: In 2: 35. 
December 8: In 4: 50. 
December 16: In 2: 15, 
December 31: In 12:15. 


1959 
January 2: Called 11: 40. 
January 9: In 3:30. 
April 23: In 11:15. 
May 6: In 4:15. 
May 28: In 11:15. 
September 10: Called 10: 50. 
September 17: In 11: 45. 
September 30: In 4: 30. 
December 14: In 3: 00. 
December 29: In 3:30. 


1960 
January 20: In 4:00. 


January 26: In 4:00. 
February 26: In 3: 25. 


Re Geo. Guy, Attorney, Cheyenne, Wyoming 
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1958 
July 8: Called 9: 40. 
July 9: In 2: 50. 
September 12: In 4:15. 
October 20: In 3: 30. 
November 17: In 9: 45. 
December 9: Called (after 2:55). 


1959 
January 6: Called 11: 30. 
January 9: In 2:15. 
April 17: Called 11:20 (Pentagon ext. 73895). 
May 18: Called 3: 25. 
September 8: Called 4:45 (Cheyenne). 
November 13: Called 11: 20. 
November 20: Called 4: 45. 


1960 
January 19: In 11:30. 


Re Jennings, S., Representative of Phillips Petroleum 


1958 
September 23: In 4:00 (with Cossey). 
September 26: In 2:35 (with Cossey). 
November 14: In 9: 50. 


1959 

January 13: In 3:55. 

January 15: In 4:30 (with Cossey). 

January 29: Called 12:00. (Same Jennings, Bartlesville, is specified in this 
instance—Is this the same one we are talking about?) 

February 5: In 11:30 (& T. Leverett). 

February 9: In 8: 20. 

March 18: In 3:00 (T. Leverett). 

April 21: In 11: 50 (& L. Cossey). 

May 14: In 12: 00 (L. Cossey). 

May 15: 9:10—A. K. callec him. 

June 9: In 11:20. 

July 2: In 11:35 (L. Cossey). 

July 31: In 4: 00 (L. Cossey). 

September 21: In 3: 00. 

October 21: In 11: 45. 


1960 

January 19: In 10: 40. 

February 10: In 2: 45 (T. Leverett). 

April 8: In 12: 05 and 4:10 

P. R.—February 9, 1959: FPC adopts Examiner’s decision allowing Phillips’ 
rate increase. 

P. R.—April 23, 1959: Phillips’ proposed rate increase. 

P. R.—May 13, 1959: Phillips’ proposed rate increase. 

P. R.—July 31, 1959: Re Phillips’ proposals re Northern Natural’s gas supply. 

P. Rs—August 3, 1959, and October 15, 1959: re suspension of proposed 
rate increases by Phillips. 
Re: Paul Kayser, President, El Paso Natural Gas Co. 
1958 

July 22: In 4:30. 
1959 

January 27: In 2:00. 

February 11: In 4:30. 

March 19: In 4:40. 

July 24: In 10:00. 

P. R.—January 22, 1959: El Paso authorized to construct facilities and pur- 
chase gas, 
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P. R.—February 17, 1959: Colorado-Interstate seeks authority to build facil. 
ties and sell gas to El Paso. 

P. R.—February 18, 1959: Examiner authorizes independents to sell Zas to 
El Paso. 

P. R.—March 20, 1959: El Paso files application to construct. 

P. R—July 28, 1959: FPO issued certificate to Continental to continue Sales 
of gas to El Paso. 

P. R.—July 31, 1959: FPC approved El Paso proposal re Northern Natura)’s 
gas supply. 
Re: T. Leverett 
1959 

February 5: In 11:30 (with S. Jennings). 

March 18: In 3:00 (with S. Jennings). 
1960 

February 10: In 2:45 (with S. Jennings). 

April 6: In 11:50. 

April 7: In 2:45. 
Re: L. McAllister, Attorney, Washington, D.C. 


1958 
July 22: 12:00—in with Messrs. Griffith & Bolinger, Pres. B. Tenn. 
July 28: In 2:50. 
1959 
January 27: In 12:00. 
February 4: In 4:00. 
February 25: A. K. called him 4:10. 
March 10: In 11:20. 
July 7: In 4:50. 
October 19: In 5:00. 
October 27: In 4:40. 
1960 
February 29: In 4:35. 
Re Bruce McCannon (Denver). 
1958 
October 31: In 9:20. 
December 11: In 11:45 (with Thackery—Denver). 
1959 
January 12: 1In9:30 (with Stansfield). 
March 9: In 9:40. 


March 18: In 9:50. 
March 30: In 11:45. 


Re Fred McIntire, Assistant to President of Lousiana Pipe Line Co., which 
is affiliated with American Natural Gas Co. and Michigan Consolidated Gas 
Co. 

1958 
November 10: In 3:40. 

December 5: In 2 :30. 

1959 

January 22: Called 3:30. 

January 23, 1959: In 1:45 (with Daley & Stueck). 

P.R.—February 13, 1959: FPC stays order permitting Panhandle Eastern to 
abandon gas sales to Michigan Consolidated. 


Re R. Merrill, Humble Oil, Houston, Tex. 


1958 
July 14: In 3:40. 
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09 
, 11: 1n 12:05 (with Foster, Carter Oil). 
November 18 : Called 9:35. 
November 20 : In 10 :15. 
p.R.—September 15, 1959: FPC suspension of proposed rate increases. 


pe J. Parriott, Ohio Oil Co. 


1958 ee 
December 18: In 3:30. 
December 19: Called 12 :10. 


1959 
February 2: A. K. Called at 4:00. 
May 29: In 12:05. 
September 9: In 2 :50. 
November 23 : Called 11 :40, in 11 :50, in 2:15. 
November 27 : Called 4 :25, in 4:45. 
November 30: In 11:15, in 3:45. 
December 1: A. K. returned his call in Findlay, Ohio, 3 :45. 
December 17 : In 2:30. 


1960 
January 12: In 12:20. 
January 15: In 10:10. 
January 18: In 11:50. 
April 8: In 3:30. 


Re K. Pyburn, Attorney, represents Texas Eastern Transmission Corp: 
Director, Algonquin Gas Tranmission Co. 


1958 
September 9: In 11:15 with Carpenter, Tex., Eastern. 
October 20: In (no time). 
November 4: In 11:45 with Carpenter. 
November 20: In 9:45. 


1959 
January 13: In 11:5 
January 19: In 11:1 
February 3: In 11:00. 
February 12: In 11:15. 
March 23: In 3:35. 
May 12: In 10:15. 
May 13: In 10:15. 
May 27: In 10:45. 
June 24: A. K. called 9 :20. 
July 13: In 11 :30. 
July 29: In 2 :55. 
November 19: In 3:25. 
November 3: In 3:00 with Carpenter, Goodrich. 
December 1: In 11:50. 
December 9: In 11:35. 


1960 

February 1: In 11:05. 

February 15: In 11:00. 

P. R.—February 12, 1959: Texas Eastern files application for authority to 
construct 

— 1, 1959: Texas Eastern files for rate increase (this P. R. already 
pulled), 

P. R—June 23, 1959: Certificate to Texas Eastern for new facilities. 

P. R—June 29, 1959: FPC suspends gas rate increase by Texas Eastern. 

P. R—February 18, 1959: FPC rejects offer of settlement of pending rate 
cases by Shell Oil Co. and Texas Gas Transmission Corp. (subsidiary of Texas 
Fastern). Stueck and Hussey dissented. 

P,R—December 15, 1959: Texas Eastern files construction applications. 


Re J. Roetzel, Vice President, Colorado Interstate Gas Co. 
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1958 
October 6: 12:15 (AD 40700, Rm. 102A ). 40 
November 12: A. K. called (collect) 5:20. | 0 
November 21: A. K. called (collect) 5:10. Janu 
November 26: A. x called (collect) 4:00. Janu 
December 19: Called A. K. 11:17. _ Janu 
December 19: A. K. called 5:05 P.M. Febr 


Mar¢ 
April 
Janu 
which 
Pipe! 
Febr 
Natura 
dissent 
Mart 
Gas Ri 


1959 
February 9: In 2:30. 
April 6: In 9:45. 
April 6: In 3:15. 
April 16: 4:30 A. K. called Roetzel, Colo. Springs (collect}—did not reach 
him. 
September 28: In 11:00. 
September 29: In 9:30. 
November 19: A. K. called (collect) 12:15. 
November 27: A. K. called Colorado Springs (collect) 12 :00. Co, of J 
December 7: A. K. returned call 12 :05, Re W. 


1960 Pi 
March 8: In 9:45. 1958 
March 25: In 9:15. Nove 
P. R.—February 5, 1959: Colo. Int. would be adversely affected by propose 
rate increases by producers. 1959 
P. R.—February 17, 1959: Colo. Int. applies for authority to construct ney Mar¢ 
facilities. Mar 
P. R. already pulled for other company. 876). 
P. R.—October 1, 1959: Filed application for proposed reduction in rates, May 
P. R.—November 23, 1959: Filed application to construct pipeline. 
Hearing, May 17, 1960: Recessed from January 12, 1960, from December 2, 
1959. G—17,394. 
Re B. Ross, Attorney, Ross, Marsh & Foster, representing among others, Coastal 
States Gas Producing Co. 


1958 


July 7: In 3:30. cee 
August 5: In 4:10 (A. K. not in office). Aart 
August 6: In 9:10. ro t 
September 8: In 4:00. Pi 
October 28 : In 11:05. Sent 
November 6: In 5:10. 
November 24: In 5:00. (Notation made on this date with Ross visit that he Re H. 
is affiliated with Nat. Gas P. L. Co. Is this the same Ross we are talking about?) me 
December 8: In 4:15. 1958 
December 18: In 11:05, (with John Carlson, Gen. Counsel, Okla. Nat.). July 
January 6: In 4:15. | duly 
January 15: In 10:30. } = Augi 
January 20: In 4:15. | Sept 
January 26: In 4:50. Nove 


January 29: Called 11:55. In 4:30. 
February 17: In 4:15. 
March 13: In 11:50 (with Chas. Hinton, Amarillo, Tex.), Pioneer Nat. Gas Co, Febr 


March 26: In 2:45. | = 
May 12: In 4:15. Apri 
May 26: In 4:30. May 
September 25 : In 3:00. Octo 
November 10: In 3:30. Nove 


P. R.—November 23, 1959: Peoples Gas Light (parent of Natl. Gas P. L. Co.) | ggg 
filed application for acquisition of facilities of Texas Illinois, its subsidiary. 





le 
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1960 haan 

January 8: In<:1o. 

January 21: In 4:00. 

January 29: In 11 :15. 

February 3: In 2:15 (with Comm. Connole). 

March 22: In 4:35. 

April 19: A. K. called Brad Ross, 9 :15. 

January 22, 1960: Docket No. G—6505 et al—FPC approved settlement under 
ghich Dorchester Corp., Amarillo, Texas, will refund $1,000,000 to Natural Gas 

Pipeline Co. ) 

February 2, 1960: Docket Nos. G—19,593 and G—19,594. FPC denies Oklahoma 
Natural Gas Company’s request for exemption under Natural Gas Act (Kline 
jssented ) . 

“March 23, 1960: Docket Nos. RP 60-4 and RP 60-5—FPC suspends Natural 
Gas Rate increases proposed by Lone Star Gas Co. and Natural Gas Pipeline 
(o. of America. 


Re W. K. Sanders, Pres., Trunkline Gas (a subsidiary of Panhandle Eastern 
Pipeline Co. ) 


1958 
November 20: In 11:35. 


1959 

March 24 : In 11 :00. 

March 25: A. K. returned his call 9:40 (Mayflower Hotel—DI 7-3000, Rm. 
376). 

os 14: A. K. returned his call 5:00. 

P. R.—March 1, 1959 ; FPC Ex. denies applications by Trunkline. 

P.R.—May 18, 1959: Ex. orders Trunkline to sell and deliver gas. 


Re John Scott, Attorney, Washington, D.C. Formerly FPC Commissioner 


1959 
January 30: Called 2 :50, in 4:05 with L. Da Pra. 
February 17: Called 3 :00. 
February 24: In 4:05 (with Allan Brown and Ray Pitts). 
April 21: In 10:55 (with Work and Kassler). 
September 3: Called re City of Bayard (G 16434). 
September 10: Called 10:45. 
September 21: In 12:20 (with Brown and Pitts). 


Re H. Wimberly, Representative of Pacific Northwest Pipeline Corp., now 
merged with El Paso Natural Gas Co. 
1958 
July 2: In 4:45. 
July 9: Called 2 :40. 
July 9: In with Mr. Hiett 3 :20. 
August 5: In 4:20 (A. K. not in office). 
September 11: In 2:00. 
November 14: In 10:40. 
1959 
February 2: In 4:15. 
April 3: In 3 :30. 
April 20: In 11 :40. 
May 29: In 3:15. 
October 21: In 4:00. 
November 9: In 3 :50. 
1960 
January 15: In 4:00. 
February 3: In 4:00. 
February 18: In 2:45. 
P.R.—April 9, 1959: FPC authorizes El Paso to construct facilities. 
P.R.—May 25, 1959: El Paso files application to construct. 
P. R—October 15, 1959: Examiner’s decision authorizing sales to El Paso by 
three producers. 
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Docket Nos. G—11, 548, et al.: February 1—FPC approved construction Project 
proposed by El Paso. 

Docket No. G-19, 393: FPC grants El Paso Natural Gas Company Temporg 
Authorization to Construct $10,495,000 Pipeline Facilities to Serve Oregon’y 
Willamette Valley. 


February 15, Docket Nos. G—16,099, et al.: “FPC authorizes Natural Gas Sales | 


by three producers to El Paso Natural Gas Company, but denies three others 
because they may trigger favored-nation clauses.” 

February 23, 1960: Docket Nos. G—13,862 et al., opinion No. 335 FPC authorizes 
natural gas sales by producers in Aneth Field to El Paso Natural Gas Company 
on condition that initial price is reduced from 20 cents to 17.7 cents. 

February 25, 1960: El Paso Natural Gas Company files $21,216,000, or 84 
percent annual wholesale rate increase with FPC. 7 


Re J. Wolf, Attorney representing Northern Natural Gas Co. 


1958 
September 9: In 4:30. 


1959 


March 18: In 8:45. 
November 30: In 3:30. 


1960 


January 29: A. K. called him 5:00. 
February 1: In 11:25. 

February 3: A. K. returned his call. 
March 21: In 4:05. 


P.R.—March 24, 1959: Examiner’s opinion authorizing Northern Natural to 
increase capacity. 

P. R.—November 20, 1959: FPC granted certificate to Northern Natural to 
construct pipeline. 

P. R.—December 2, 1959: FPC adopted examiner’s decision authorizing sale 
by Northern Natural to Corn Belt Power Cooperative. 


Re: G. Woodfin, Representing Transwestern Pipe Line Co.—Director, Texas 
Gas Corp., Gulf Interstate Co., Nortex Oil and Gas Co. 


1958 
July 3: In with B. Foster 2:50. 


July 21: In with Milcox 9:15. 
September 22: In with B. Foster 3:45. 
1959 
January 12: In 9:50. 
January 12: In 2:15. 
January 27: In 9:50. 
January 29: Called 10:10. 
April 7: A. K. returned Woodfin’s cali 12 :30. 
April 8: A. K. returned Woodfin’s call 3:45. 
April 15: In with Milcox 4:20. 
April 23: In with Evans 9:35. 
May 5: In 9:50. 
May 6: In 9:45. 
July 1: In 10:30 (” & BE. Holmes” marked out). 
August 10: In 12:20 (with David Searles). 


P. R.—January 9: Examiner Authorizes sale of gas by Deep South to Texas 
Gas. 

P. R.—January 30: FPC advances hearing of Transwestern in accordance with 
motion. 

P. R.—July 2, 1959: FPC issued order suspending proposed rate increase of 
Cyprus Oil Corp. for gas sold to Texas Gas Corp. 


Mr. Moss. Mr. Kline, I would like to review some of these visits with 
you starting with the first page. 

Have you a copy of this compilation ? 

Mr. Kutne. Yes; I have it in front of me. 


| 
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Mr. Moss. You indicated Mr. Clammer had contacted you, and you 
believed that he had discussed the matter of intervenors, possible 
jntervenors in a matter before the Commission in connection with a 
decision the Commission had rendered; is that correct ? 

Mr. Kune. That is the only possible matter that I think his com- 

any had before us at that time. They have an application to expand 
their facilities and take in additional towns in Florida, by bringing 
service to them. 

Mr. Moss. In a discussion of a question of that type, doesn’t that 

to the merits of the case or of the case? 

Mr. Kune. The case had not reached that stage at all. This is a 
question of whether there should be a consolidation—let me get this 

articular case straight. 

I had that straight this morning when it was asked me and there 
was an application to intervene 

The CHarrMAN. Will you suspend? I hope we can avoid this busi- 
ness of everybody jumping up and running to get something passed 
out. I think I will have to start recessing the subcommittee when 
something is put in the record to allow time to go around and pass 
them out. If you stay here this long, it seems to me we could wait a 
little while longer without this kind of interruption. 

Proceed, Mr. Moss. 

Mr. Moss. I am waiting now for an answer. 

Mr. Kuinr. Yes; I was trying to recall what it was. I probably 
didn’t spend over 10 or 15 minutes on this matter, and it happened a 
couple of months ago in January. But there were some fuel dealers 
in Florida trying to intervene in one of these cases and it was undoubt- 
edly in connection with that matter that I talked with Mr. Clammer. 

Now, I don’t recall just what the conversation was or just what 
occurred at all. I would have to look at the files to refresh my memory. 
But I am certain there was nothing improper in the conversation or I 
would have known if there was. 

Mr. Moss. Well, isn’t that a substantive question, the matter of 
intervening in a proceeding of this type? 

Mr. Kune. Yes; if it went to the question of the right of someone 
to intervene, it would be that, but I know it wasn’t that particular 
question. I was just trying to remember what phase of it we had 
before us, and I am sorry that, if I had my file I could certainly answer 
your question. But I can’t do it without the file before me. 

Mr. Moss. Well, what context could such a discussion be held in 
and not have it go to certain of the substantive issues in the case? 

Mr. Kuinz. Well, the substantive issues would never be reached at 
all. They are the issues of whether this pipeline should be permitted 
to expand. 

Mr. Moss. Substantive rights then. 

Mr. Kurz. Yes. 

There could be many discussions. He could ask us to set this matter 
down, he could say this is delaying them. I don’t recall just exactly 
what did occur but I am certain if I looked at my notes I could find 
out. 

Mr. Moss. In any such contract discussing a matter of that type 
shouldn’t the other interested parties be represented 2 
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Mr. Kune. Not at all if it is a matter of procedure or a matter of 





setting the application to intervene down. I was just 
Mr. Moss. Even if it goes to substantive rights to other parties) 
Mr. Kurne. It doesn’t go to the substantive rights in such jp- 
stances. 
Mr. Moss. Whether or not they may be permitted to intervene 
or 





Mr. Kune. That was not the question before us. It was some eol]- 
lateral question and I just can’t recall what it was. 

Mr. Moss. Now on this one item, Tennessee Gas Midwestern, I have 
a recollection, and I have tried to secure a copy of the press clipping 
where you indicated to a reporter that you were contacted by Mr. 
Corcoran in the first Midwestern case, is that correct ? P 

Mr. Kune. Yes, sir. 

Mr. Moss. You understood Mr. Corcoran had contacted other Com. 
missioners on that same matter, is that correct ? 

Mr. Kune. I believe he contacted them at that time, yes. 

Mr. Moss. That is your opinion ? 

Mr. Kune. That is my recollection. 

Mr. Moss. Of his contacts ? 

And in the contact on the first Midwestern case, was it of the same 
nature as the contact on the second Midwest case ? 

Mr. Kune. There were several contacts. Generally they were 
trying to get the case expedited as rapidly as possible. 

That was the general tenor of his visits. 

Mr. Moss. When men who act as attorneys for these companies are 
undoubtedly well aware of the fact that there is a large backlog of the 
Commission ? 

Mr. Kuine. Yes. 

Mr. Moss. When they come in and seek to expedite a matter, is it 
just a simple request or in order to make it meaningful are they re- 
quired to discuss reasons why expediting is so important ? 

Mr. Kune. Well, they have to go into the reasons why expedition 
is so important. 

Mr. Moss. Do those reasons touch upon the merits of the case? 

Mr. Kurne. No, almost never. If they try to touch upon the merits 
then we stop them immediately, at least I do. 

Mr. Moss. Touch upon the rights of any other parties? 

Mr. Kuine. Not their substantive rights, the right—some of the 
parties—— 

Mr. Moss. Procedural rights? 

Mr. Kurne. Procedural rights, yes, some of the parties might not 
like to have this expedited and in the Midwestern case I think we 
had written objections filed by the coal people they did not wish it 
heard as rapidly. 

Mr. Moss. How do you divorce a discussion of that type, or how 
do you delineate it, the area of proper contact and improper contact? 

Mr. Kune. I would say any contact on a procedure matter is 
proper. 

Mr. Moss. Even though it might prejudice the rights of other 
interested parties? 

Mr. Krinr. Now that is true, that happens repeatedly in the courts 
as well as before the Commission, 
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Mr. Moss. The fact that it happens does not in itself make it proper 

I think we are interested in what you regard as proper without 
necessarily considering whether it is a common practice. 

Mr. Kune. Well, I regard it as proper and I don’t know of any 
judge or lawyer that regards it as Improper to have a contact on a 

rocedural matter in anex parte manner. _ 

Mr. Moss. Involving rights of other parties. 

Mr. Kune. That’s right, it is a matter that does not go to the merits 
of the case. It does not go to how the case will finally be decided. 
It just goes as to the time it willbeset down. __ Fm =a 

Mr. Moss. Are they always precise in drawing a line in their dis- 
cussions with you, and divorcing the merits?) How do you determine 
that that has been accomplished ¢ 

Mr. Kune. Oh, no, occasionally someone will get over into the 
merits of the case and if so I try to stop them the minute they get 
into the merits. 

Mr. Moss. Well, of course we have had considerable discussion over 
the case of Mr. Corcoran. I note you make the statement on page 4 
of your opening remarks, first you say : 

I have made an exception in the case of Congressmen and in one instance a 
man sent to me by a Congressman— 
and then you say : 

There also have been instances such as in the case of my talk with Corcoran. 


Would you elaborate on those portions of your statement which I 
have just read ? 

What type of exceptions do you make in the case of Congressmen ? 

Mr. Kuve. Well, I feel that a Congressman is here to represent 
his constituents, and they come and ask us to set down, say, a certificate 
for a pipeline, set down an application for such a certificate for hear- 
ing and they say, “We need gas urgently and we want our people to 
have it.” 

Now those representations in themselves sometimes go to the merits 
of the case to a certain degree, and yet I think it is a Congressman’s 
duty in representing his constituents to make remarks such as that. 

Mr. Moss. If that is your interpretation of going to the merits of 
the case, then isn’t it true that in each instance where you have been 
importuned to expedite, that the same area of merit has been touched 
upon ¢ 

Mr. Kinz. No, because the Congressman—— 

Mr. Moss. What is the difference ? 

Mr. Kune. Because the Congressman not only asks us to set it 
down, but he will go further and say “We need this gas.” 

Mr. Moss. Well, you have recited in your response to the questions 
of our counsel numerous instances where you have been requested to 
expedite because the gas producer was in danger of having his gas 
drained away by others, doesn’t that touch upon the same area of 
merit ? 

Mr. Kiinr. Not—well, those are not contested cases. No parties 
contest those cases. 

_ Mr. Moss. Aren’t all cases contested? Isn’t there always the public 
Interest opposing or at least somewhat in juxtaposition to the cor- 
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porate interest in these cases? Isn’t that the reason we have you 
there, to regulate in the public interest : 

Mr. Kunz. That is right, and we are representing the public when 
we talk to these people. 

Mr. Moss. Then they are contested cases ? 

Mr. Kune. They are contested cases and we are one of the con. 
testing parties, in that we represent the consumer, or the public in it, 

Mr. Moss. In the context then, the same area of merit is touched 
upon, is it not ? 

Mr. Kurne. You might look at it that way, yes. 

Mr. Moss. Well, I would point out that in the context—in the con. 
text of your statement, that is the type of or the brand you placed 
on the contract by the Congressman. You say: 

Ex parte contacts of an improper nature have been attempted only on rare 
occasions since I have been a member of this Commission. 

A little more explanatory material— 
and then I have made an exception in the case of Congressmen. 

Mr. Kune. I didn’t intend to imply anything improper in the cage 
of Congressmen but I do intend to imply or did intend to conyey 
that I look on statements by them a little bit differently, because the 
sometimes, in asking us to expedite, go into the question of the need 
of gas, that other areas have gas that they don’t, and they must have 
it and have it soon. And when they get to representations of that 
kind they are talking to us on the merits. They are not asking merely 
to have it set down. 

Mr. Moss. Now the Congressmen will say that they need gas out 
in their area ? 

Mr. Kune. Yes. 

Mr. Moss. And in these other ex parte contacts where you are urged 
to expedite a matter these people scrupulously avoid any reference 
to why they want it expedited ? 

Mr. Kune. No, they give the reasons why. 

Mr. Moss. And that never touches upon their needs? 

Mr. Kune. Well, they will say the gas is being flared. We should 
stop that. “Our gas is being drained by other producers.” 

Mr. Moss. Then they advance a reason why they want it expedited, 
isn’t that precisely what the Congressman has done in the instance 
you mentioned ? 

Mr. Kune. Yes, but the Congressmen often do it in a contested 
case. My definition of a contested case is a little different from yours, 
because when there is no party contesting the case other than in the 
public interest and we are representing the public interest, I don’t con- 
sider it a contested case and I talk to lots of people on such matters. 

Mr. Moss. You want me to conclude that in all these instances where 
you have been requested by the industry to expedite a matter that 
they are uncontested excepting as the public interest sits there in 
contest ? 

Mr. Kune. No, that is not correct. We are asked often to ex- 
pedite matters. The two illustrations I happened to give are almost 
never contested. But there are many times when a case has opposing 
counsel, it is vigorously contested, and one party will come in an 
ask to have it set down for hearing immediately. But, when they do 
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it, we don’t permit them to go into the merits at all and make such 
¢atements as, “We need this gas desperately.” ; 

Mr. Moss. Don’t they say the amounts that is said sometimes? 

Mr. Kune. It is said in their pleadings, that is true. 

Mr. Moss. Well, then, a number of these contacts do touch upon 


the merits. aia a 
Mr. Kune. Well, I have a little different definition of it than you 


Mi Moss. I was taking your definition, Commissioner. You indi- 
ated that in offering a reason it touches upon merit. You also said 
in these other contacts there are reasons given why expediting the 
matter is important. Isn’t that dealing then with merit? 

Mr. Kuve. I might say that there are instances where it does 
remotely have some bearing on the merits of the case. 

Mr. Moss. You say, “There have also been instances”—it is in the 
plural—“such as in the case of my talk with Corcoran.” Now, you 
have a very clear recollection of your discussions with Mr. Corcoran. 
Will you give us further recollection of the other instances? 

Mr. Kune. Well, it is almost impossible to recall any specific in- 
stance. I know that it happens occasionally. I will be talking with 
an attorney who will have 30 or 40 cases before me. He will—we will 
get to discussing some general proposition. I am interested in getting 
all of the facts I can so that I can do the job I aim supposed to do, 
properly, and I have even had attorneys stop me and say, “We are in 
sich a case andl we can’t discuss it” when we get to discussing some 
other case and some feature as to how we should try it, how it should 
be handled. 

Mr. Moss. Well, you are familiar with Mr. Symonds’ statement? 

Mr. Kune. Yes. 

Mr. Moss. That this was not an unusual thing he had directed his 
counsel to do in contacting you, and I think—would you agree with 
his statement that it was not unusual ? 

Mr. Kirne. Well, it is not unusual to be contacted. But I disagree 
with his statement very thoroughly, heartily. 

Mr. Moss. If it is not usual to have a contact where a discussion 
of the merits of the cases takes place, it should not be too difficult 
to recall other instances. You clearly had other instances in mind 


| when you dictated this statement; you referred twice to the matter of 


instances. There also have been instances, and then you say in all 
of these instances, and I would just like to have a few other illustra- 
tions of what you mean there when you refer to these instances. 

Mr. Kunz. Well, I will try to think of some. When I dictated this, 
Thad no specific instance in mind but I know that, oh, quite occasion- 
illy, every so often, someone will touch on a matter and be off of 
it before we even have a chance to stop them. It just is an uninten- 
tonal reference to some matter that is pending before us. They don’t 
intend it, or I don’t intend it, and we just forget about it, and I com- 
ptely disregard it. 

Now, I might cite an instance here just yesterday. 

Mr. Lishman was asking some questions of Mr. Smith. It was 
about Case 11980, the Tennessee gas rate case which is pending before 
is Mr. Lishman asked Mr. Smith, what are your reasons for doing— 
liking the view you do, and that case will be before us for decision. I 
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heard those representations of Mr. Smith, they were not made jp the 




































presence of the opposite party, and yet that arose in such a way | thing 
that I couldn’t come up here and stop them. in, all 
Mr. Moss. I don’t think we could quite compare a question by nd tl 
counsel of an investigative committee, with the normal contacts made | jecide 
by counsel for utilities regulated by the Federal Power Commission | yith t 
There must be other instances which are more clear to you. “Ts fittl 
Mr. Kine. Well, that is the most recent and most vivid illustration | goora 
I could think of. But I do know that there have been instanegs | fr, 
where—the reason I have difficulty remembering is that I don’t attac), Mr. 
any significance to them. If I think someone is deliberately trying) | Iw 
influence me, then I remember. of the 
Mr. Moss. Have you ever thought that anyone was deliberately | have 
trying to influence you? Iwi 
Mr. Kure. Well, I think there have been—not deliberately trying | and ¥ 
to influence me, but I think they have gone deliberately outside of | pleteh 
the record. and tl 
Mr. Moss. Well, you said you could remember those instances, could | irked 
you recite them for us? abrup 
Mr. Kine. Well, I am like Mr. Kuykendall yesterday, I dont | theco 
like to, and I am not going to use names unless it is insisted upon. imme 
Mr. Moss. I am most insistent, Mr. Kline. I point out that one | itany 
man at the moment is clearly recalled by everyone. I am interested | Mr. 
in some of the others. tacts 
Mr. Kurne. Well, I will give one or two instances that stand out in | ment? 
my mind. About 2 or 3 years ago we had a rate case involving the Mr. 
Michigan Wisconsin Pipeline Co. We had a man by the name, I think, Mr. 
of Frank Thompson, who had left some papers with my secretary, | define 
Well, he and another employee of the company came in and he asked | Mr. 
me, he said, “Have you el at those papers?” And I said, “No, | ment, 
they are not in the record. I am not interested in them.” And he { emme 
said, “Well, they are in the record.” And I said, “I don’t care to | Mr. 
discuss it.” And I just walked to the door and he apologized all the | tacts 
way to the door and told me he didn’t mean anything, and I was | the C 
perhaps, he caught me on a day when my temper was a little short, | they « 
and I would have handled it a little more diplomatically but that | ing. 
happened on that occasion. tive d 
Mr. Moss. Who did he represent ? | Mr. 
Mr. Kune. He represented the pipeline company that was asking | natur 
for the rate increase. + ermme 
Mr. Moss. Would you recall the name of the pipeline company? Mr. 
Mr. Kuine. It was the Michigan Wisconsin Pipe Line Co. | | Mr. 
Mr. Moss. Michigan Wisconsin ? Inter’ 
Mr. Kune. I might say again I have never had any other improper | partic 
representation from him or any other member of that pipeline com- pal 


pany. They have been highly ethical in all their contacts at every ; Mr. 
other time. | ofcon 
Mr. Moss. Do you recall any others? | not be 
Mr. Kune. Well, I recall a very similar situation just a few months | Mr. 
ago in a rulemaking proceeding, and here, now, I think it is probably | | Mr. 
proper, generally considered proper in most instances, that in arule- | Mstar 
making proceeding you can talk to people ex parte. I didn’t stop to | sblec 
think that this was a rulemaking proceeding, but practically the same | = 
ver- 

sever 
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thing happened there. The attorney for the pipeline company came 
in, and he was asking that we expedite consideration of the case, 
and then he started in to tell me how he thought it should have been 
jecided. I had already made up my mind, and had been arguing 
with the other Commissioners just to the contrary, and it irritated me 
little, and sometimes I have a fast temper, and I just walked to the 
door and told him I didn’t want to listen to him any more. 

Mr. Moss. Who was that ? 

Mr. Kune. That was Conrad Mount. ; 

[ will say this: He is an employee of the City Service Oil, or one 
of the Cities Service companies, the pipeline company. They also 
have a production company, but he works for the pipeline company. 

[ will say this: He said, “Well, I am sorry,” and we both sat down 
and we discussed it. We didn’t go on the case again—stayed com- 
pletely off of it. But those are the only two instances that I recall, 
and the reason I recall them probably is because I was just a little 
irked those mornings and under a little pressure, and I handled them 
abruptly. Ordinarily I would have told the person to forget about 
the conversation, or to stop talking about it. In such cases they have 
immediately stopped talking about it, and we haven’t talked about 
itany further. ; 

Mr. Moss. You mentioned the Congress. Have you had any con- 
tacts from anyone within the executive department of the Govern- 
ment ? 

Mr. Kune. That is very broad question. 

Mr. Moss. We are talking about a field here which is fairly well 
defined in both our minds. 

Mr. Kinz. Well, we have many dealings with the Interior Depart- 
ment, the Justice Department, practically every department of Gov- 
ernment. 

Mr. Moss. What type of contacts? We are talking now about con- 
tacts where attempts are made to discuss the merits of a matter before 
the Commission. I assume in Justice, an instance such as El Paso, 
they did attempt to persuade the Commission to their way of think- 
ing. Iam interested in other contacts from anyone else in the execu- 
tive department. 

Mr. Kuinr. Well, I have never had any contacts of an improper 
nature that I recall at all from the executive department of the Gov- 
ernment. 

Mr. Moss. Any discussions of cases before the Commission ? 

Mr. Kurve. We have discussed cases. We have cases in which the 
Interior Department, the Army Engineers, are frequently involved, 

aticularly hydroelectric cases, we have to work with them. The 

partment of State, we have had to discuss matters with them. 

Mr. Moss. Of course we recognize that, and those are not the type 
itcontacts Iam asking about. I am asking about contacts that would 
uot be required in the normal discharge of their duties. 

Mr. Kirvr. No; I have had no such contacts at any time. 

_Mr. Moss. You have indicated that—I will try to find the exact 
stance here, that there had been discussions, contacts discussing pos- 
sible consolidations. Are those proper ? 

Mr. Kuve. Yes; I think it is a matter of procedure whether you 
*ver—whether you consolidate two or more actions or whether you 
ver two or three actions that have been consolidated. 
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Mr. Moss. Does it go to any substantive right ? 

Mr. Kune. Not ordinarily; I don’t recall any instances where it 
does. 

Mr. Moss. You mentioned the instance of Mr. L. McAllister, Yo, 
said he represented Tennessee, Phillips, and certain rural CO-Ops in 
Oklahoma. 

Mr. Kune. That is correct. 

Mr. Moss. That he had discussed matters of intervention and alg 
of consolidation of cases. 

Mr. Kune. Well, I didn’t recall that I said intervention. 

Mr. Moss. It is difficult to check back at this point. 

Mr. Kurner. Yes. 

Mr. Moss. However, I made notes on these pages, as I went along 
and I know I have here intervention and then consolidation of cases, 

Mr. Kune. We were talking—the cases I was talking about are 
the rural electric cases. It is not a gas case; it is an electric case, in- 
volving an application for authority to construct a dam in Oklahoma 
and the rural electric interests whom Mr. McAllister represented had 
intervened in opposition. That is probably where the interventio 
the word “intervention” came in, and he was opposed to the consolida- 
tion of a rate case with the certificate application case. 

Mr. Moss. The matter of consolidation, was that before the Com- 
mission ? 

Mr. Kune. That was before the Commission; yes. 

Mr. Moss. The place for him to discuss that was before the Con- 
mission, was it not? 

Mr. Kune. Again, it is a matter of procedure whether you con- 
solidate cases or not. 

Mr. Moss. I thought you decided to consolidate ? 

Mr. Kune. Well, when he was seeing me that was the question, 
They had intervened and then the question was whether the cases 
should be consolidated, and 

Mr. Moss. That goes to nosubstantive issue. 

Mr. Kune. It is not considered as such by any in courts or commis- 
sions that I know of. I have never known it to be considered a matter 
of substance. There are some matters that have to be handled with 
expedition and judges as well as commissions, if a party calls up and 
asks about this, having a case set for hearing, having one case con- 
solidated with another, he will usually call the commission or judge, 
who will usually call the opposite party and arrange to do it without 
a formal hearing. They can handle it so much more 

Mr. Moss. Aren’t the other interested parties given an opportunity 
to discuss it also? 

Mr. Kune. Yes; they are, but it is a matter that goes to procedure 
rather than a matter on the merits. In other words 











Mr. Moss. Would they be given full opportunity to discuss this with 
you in this instance ? 

Mr. Kirne. They didn’t askto. They filed papers. 

Mr. Moss. Didn’t they have knowledge of this contact ? 

Mr. Kune. I don’t believe they did; no. . 

Mr. Moss. Then they could have had some impairment of their 
rights without any knowledge of the matter, couldn’t they ? 
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Mr. Kune. Well, if you want to look at it that broadly, we would 
never get any business done if we had to give every person knowledge 
of every request for expedition, or for setting a case, or anything of 
that nature. ae aes 

Mr. Moss. This is a matter of consolidating cases ? 

Mr. Kune. That is a matter of procedure as to whether the two 
should be tried together or separately. 

Mr. Moss. Can you precisely separate procedure from the rights and 
the issues in these cases ? 

Mr. Kune. Well, there may be cases where it is difficult to do. I 
don’t think of them offhand, but there probably are instances where 
it is dificult to draw the line between what is substantive and what is 
procedural. : : 

Mr. Moss. You didn’t think that was the case here ? 

Mr. Kune. No; I didn’t. 

Mr. Moss. There was another one where you mentioned the requests 
dealt with shortening the time for filling of exceptions. Doesn’t that 

toa substantive right ? 

Mr. Kurve. No; they still have a right to present all of their views. 
They just have a shorter time to present it in. 

In other words, the party still has a right to make known his posi- 
tion but instead of giving him 

Mr. Moss. Isn’t that very significant whether he has half the 
time-—— 

Mr. Kuve. Well, it applies equally to all parties. Any party who 
wishes to except to an examiner’s decision, instead of being given 20 
days, is given 10 days. 

Mr. Moss. You don’t feel that is a substantive right ? 

Mr. Kune. No. Actually, it is a rule that we prescribe. We pre- 
scribe it, the 20-day period for filing exceptions, and there are cases 
we recognize that are so important that, occasionally, they should be 
expedited. 

T might cite a court case. The steel strike for instance, you can 
recall how rapidly it was expedited through the courts in just a 
matter of 2 or 3 weeks. The courts shortened their rules. We have 
toshorten our rules on particular occasions. 

Mr. Moss. I think probably that was in recognition of the very 
grave nature of the emergency facing the Nation at that point. 
Would it be your contention that there was such an emergency in 
these situations ? 

Mr. Kune. No; but sometimes these people think there is an emer- 
gency if they don’t get their gas. 

Mr. Moss. If the emergency is not so great then they prejudice the 
nights of others, if it is not an emergency, do they not ? 

Mr. Kune. No; if the parties who are opposing their application 
have their day in court it is only a matter of a little shorter time. 

Mr. Moss. You just have to rush a little more to get there. 

Mr. Kune. All the parties have to rush. 

Mr. Moss. Maybe the one who made the request was prepared 
already. 

I notice in this Colorado Interstate case there are a great number 
of collect phone calls and I have been looking over the other list and 
Ifind that this is somewhat the exception here. There are no other 
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instances where I find that. Do you have a normal practice of Placing 
calls collect ? 

Mr. Kirn. Yes; I have. I very seldom make a call that is not 
collect. 

Mr. Moss. If it is Commission business, isn’t it a proper charge to 
your phone? 

Mr. Kutne. It is probably a proper charge but a request is made 
someone will want to know immediately when we render a decision, 
and they will ask me to telephone them and let them know when they 
can connect their gas; something of that kind. 

Now ordinarily, we direct the secretary to do it but there is an occa. 
sion when it is in a Commissioner’s own particular area, that he wil] 
make the phone call himself instead of having the secretary do it, 

Mr. Moss. This Commissioner represents an area, or does he repre. 
sent a nation ? 

Mr. Kine. We represent the entire Nation but we are from par. 
ticular areas, and, as any citizen, we are a little more interested per. 
haps in the area in which we come from. 

Mr. Moss. In other words, you were rendering a special service in 
this instance and you felt the charge should be Finke to the person 
receiving the service. 

Mr. Kurxr. That has been my ordinary practice; yes. Those phone 
calls were generally to give information of some of our action on one 
line or another. 

Mr. Moss. In these calls that are made directly by a Commissioner 
following an action or a decision, is there any advantage that could 
accrue to the person who received the preferential handling of this 
information for him ? 

Mr. Kurnr. No; we don’t make those calls until after there has been 
a press release here—not a press release necessarily, but until the opin- 
ion has been issued to the public. 

Mr. Moss. In these settlement conferences which were held in con- 
nection with the Colorado Interstate case, I think you indicated that 
approximately 12 of them were held. 

Mr. Kuiine. Twelve settlement conferences? No; I don’t believe 
there were more than three. 

Mr. Moss. Well, I have a note of approximately 12. 

The CuarrMan. Twelve participated in the conferences. 

Mr. Kure. There were 12 distributing companies participating in 
the conferences. 

Mr. Moss. No, the statement I took down was that you had a dozen 
conferences in Colorado and Washington. I think one of them was in 
Colorado. 

Mr. Kurne. Actually, I didn’t participate in any settlement con- 
ference as such. I related this morning the discussions I had in Colo- 
rado and who I had them with. Now in Washington, I had discus- 
sions with the same parties but not as to any specific matters of settle- 
ment. My discussions were principally with our staff here and our 
staff met with the conferees from the various interested parties and 
discussed the settlement. 

Mr. Moss. You say that all issues were settled in the decision of 
the Commission in this matter and then it became a matter of simple 
arithmetic. 
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Mr. Kune. That is true with the exception of two issues. Now one 
of those, as I say, was how to treat the so-called tax benefits, the in- 
tangible drilling costs, and the porountoge depletion with respect to 
the Keyes Field. We decided that issue as to the Panhandle Field 
where almost all of Colorado Interstate’s production was. Now, those 
benefits in the test year 1954, were negligible. 

They were just a few thousand dollars, and the issue is one that 
had not been briefed thoroughly by the party. 

We had the same issue before us in two or three other cases and we 
felt we should not decide it on the basis of the record in this particular 
ease, so we decided all of the other issues, with the exception of that, 
and the exception of the Colorado-Wyoming rate differential. Now, 
that involves a question as to whether the Colorado-Wyoming Gas Co. 
should have a separate rate from the other customers, a different rate, 
and I had stated that I was going to disqualify myself from that phase 
of the case because I came from Wyoming and I was in charge of 
drawing the opinion and it came down to where we didn’t have any- 
thing on it to act on at the time. We wanted to decide the question 
before Judge Digby left. He had been a member of the Commission 
who had heard the case already—his term expired June 22—and we 
decided all of those, except those two issues on the 21st, in order to con- 
clude the matter. 

Mr. Moss. Who represented the public at these various conferences? 

Mr. Kune. Well, the city and county of Denver were represented 
by their counsel, Rhyne, Conner & Ryhne. The Colorado Public 
Utilities Commission was represented by Jacob Goldberg. The Wyo- 
ming Public Service Commission was not represented by any at- 
torney, and then of course our Federal Power Commission stafi and 
the Commission itself represented the public. 

Mr. Moss. This question of tax benefits and the—let’s see 
issue indicated was—two issues. 

Mr. Kuive. It was a question not as to the amount that would go to 
the consumers, but just how it would be divided among the various 
groups of consumers, the Colorado-Wyoming rate differential 


the other 





question. Due 
In other words it didn’t go to the amount, but what customers would 
get the benefits. 


Mr. Moss. Wasn’t the amount also negotiated ? 

Mr. Kune. The amount was negotiated but it was in accordance 
with our opinion of June 21. 

Mr. Moss. If it was simple arithmetic, then why was it necessary to 
have a conference ? 

Mr. Kurnr. Well, there was this about it. 

Under the decision of the circuit court, we had no jurisdiction at 
all, and if that decision had been sustained then the entire amount that 
had been collected would have been refunded. 

If the decision was reversed then it was a matter of simple arith- 
mete, 

Mr. Moss. Didn’t you indicate this morning that the matter was 
leld in abeyance until the court had reversed the original decision? 

Mr. Kune. Well, the parties didn’t get together until after that 
decision had been rendered and then there was no reason why 


Mr. Moss. Then it was simple arithmetic. 
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Mr. Kune. That is right. 
Mr. Moss. If it was simple arithmetic why was it necessary to have 
conferences ¢ 

Mr. Kune. Well, because apparently some of the parties felt. that 
case might be sustained, and that they would be able to get mor 
money even though, as a matter of principle they were not entitled to 
any more. 

In other words there had been enough animosity built up in the 
case that there was a feeling that they just didn’t want to settle, 

Mr. Moss. You indicated that the case had been settled by the time 
of the conferences. 

Mr. Kune. That is correct. 

Mr. Moss. You said if the lower court was overruled or reversed 
that it would then become a matter of simple arithmetic. We haye 
established that at that point all of the conditions necessary for it to 
be a matter of simple arithmetic had been met. My question is: If it 
is a matter of simple arithmetic, why are conferences, or why were con- 
ferences necessary ? 

Mr. Kurne. Well, the conferences were mostly held before this 
decision was rendered. 

Now, the decision was finally rendered on December 8. I don't 
know if the final conference was held before or after that decision, 
but by December 19, the case was settled. 

Mr. Moss. What could you accomplish in the conference involving 
the matter that was unsettled ? 

Mr. Kune. Well, we felt that possibly they could get together. This 
was to the detriment of a whole area that there was no settlement 
being made, and the question was whether they wanted to accept 
what we felt was proper under our decision or whether they felt that 
maybe we had no jurisdiction at all over this type of case, and they 
would get the entire amount. 

Mr. Moss. And if you had been found to have no jurisdiction then 
they probably would have moved ahead and got the entire amount. 

Mr. Kune. They would have received the entire amount which 
would have been, I think, some $60 million instead of $39 million. 

Mr. Moss. The question of your jurisdiction was finally settled? 

Mr. Kune. The question of final jurisdiction was 

Mr. Moss. Were you delegating jurisdiction, in part, to these con- 
ferences ? 

Mr. Kurnr. We had no jurisdiction to delegate. The courts had 
held we had none ourselves. At least the Circuit Court for the District 
of Columbia had held we had no jurisdiction. 

Mr. Moss. But it had been overruled, had it not? 

Mr. Kune. Not until December 8, 1958 ? 

Mr. Moss. I know but the settlement was not made until after that. 

Mr. Kune. It was made December 19. 

Mr. Moss. It was made after that date. 

Mr. Kurne. Yes. 

Mr. Moss. In permitting settlement as a result of conference, were 
you delegating, in part, your jurisdiction ? 

Mr. Kurne. Well, the settlement was virtually on the lines of our, 
what we had agreed on, I think our staff memorandum of December 
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{4 will show there is maybe a $40,000, $50,000 difference, I don’t know 
which, in the $38 million figure. 

Mr. Moss. Of course, you know we have had estimates running 
much higher than that before the committee and up until this time 
the staff of the Commission has not been able to supply us with the 
exact figures. 

Mr. Kune. Yes, well, I know very well what those figures are. 

Mr. Moss. If the figures we have from the newspaper stories at the 
time were correct, it was to be more than $40,000 or $50,000. It would 
he about $12 million. 

Mr. Kunz. Not on the basis of the Commission’s decision. 

Mr. Moss. My statement was, that if the stories read here this 
morning are correct, and $50,000 was the amount refunded as a result 
of the examiner’s decision, and the final settlement was $308 million, 
then there would have been a difference of 12. We have not established 
at this point what that difference is. 

I merely point out, in using the $40,000 or $50,000 that at the moment 
we have no evidence here to support that. But there was a difference, 
and the difference was arrived at through negotiation. 

My question is, In granting to the negotiators the right to make 
the settlement, were you delegating Commission authority or respon- 
sibility ¢ 

Mr. Kurnzr. No; they made the settlement and it had to be sub- 
mitted to us for our approval and we approved it. 

Mr. Moss. You approved it? 

Mr. Kurne. Yes. 

Mr. Moss. On the basis of their negotiation, rather than on the 
basis of a record, or of the application of your regular ratemaking 
criteria ? 

Mr. Kirin. No; as I say, the difference between the two figures 
was only approximately $40,000 to $50,000. 

Mr. Moss. Mr. Commissioner, you had to do one or the other. And 
Idid not decide this in the Commission. You accepted the results of 
anegotiating conference ? 

Mr. Kurnz. We accepted it in the Commission because our staff 
till insisted that we should use the test year, 1954, for the entire 
period, rather than the way we had decided in our June 21 order. 

Mr. Moss. Then your staff was in disagreement with the results of 
the negotiation ? 

Mr. Kune. They were in disagreement as a matter of principle, 
not as to the facts in this particular case. 

Mr. Moss. Well, of course, principle in ratemaking becomes a very 
important ingredient, does it not ? 

Mr. Kurve. Well, the principle was not a ratemaking principle. 
Itwas a question of whether we should use the 1954 test year for the 
entire period or, as we decided in our June 21 order, we should use 
the 1954 test year for the years 1954-55, and the 1956 test year for 
the years 1956-57. And we felt the latter was better because Colorado 
Interstate’s costs increased so much that if we had used the 1954 test 
year they would have earned less than 2 percent on their rate base in 
both of the years 1956 and 1957. 

Mr. Moss. Well, in not agreeing to the principle of your staff, 
then it still is true that the staff adhered to the principle because it 
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was one of precedents, or one of the standards they used in arriving 4 
5 








their determination ? Mr 
Mr. Kxine. That is correct. And we encourage the staff to do tha | 31,4 
Mr. Moss. So principle is important in ratemaking procedures? — Mr 
Mr. Kuinr. Yes; and we encourage the staff to do that. | ingt 
Mr. Moss. But after encouraging them to do it you rejected theip } 3lin 
recommendation. Mr 
Mr. Kune. Absolutely. I have only than 
Mr. Moss. And delegated to a conference the responsibility of com. Ir 
ing up with a recommendation which was adopted ? The 
Mr. Krrine. No; that is absolutely wrong. Well, we did adopt it, agree! 
Mr. Moss. Did you adopt the conference recommendation ? Midw 
Mr. Kurine. We adopted the conference recommendation, because it M 
was virtually in accordance with our own determination. It had M 
this advantage. the t 
Mr. Moss. You said it was absolutely wrong but I had just said 614, | 
and that is exactly what I just said. that 
Mr. Kune. Well, I said it was absolutely wrong before I heard | _ that 
you say the words “we adopted”. M 
Mr. Moss. Didn’t you adopt the results of the conference? M 
Mr. Kuine. That is right; we did. you: 
Mr. Moss. How is it wrong? M 
Mr. Kurne. It isn’t that wrong when that part is added. I spoke M 
a little prematurely. ent | 
Mr. Moss. I will be very happy to award Mr. Bennett the same not : 
amount of time and await my next time, Mr. Chairman. M 
The Cuarrman. Mr. Bennett? OY 
Mr. Bennetr. Mr. Kline, in a certificate case is it not the custom hig! 
of the Commission to set a rate of return at the same time it approves M 
a certificate ? wert 
Mr. Kure. I think that is the ordinary practice; yes. However, | the 
in certificate cases we often leave many matters open for determina- that 
tion at a later date, rate matters. pou 
Mr. Bennett. I realize that, but I wanted to ascertain what the M 
normal Commission policy was. rate 
Mr. Kune. Ordinarily there is no dispute as to rate of return. We per 
set the rate which is ordinarily 6 percent. oe 
Mr. Bennett. You don’t wait for a line to be constructed or for all N 
the work to be done? not 
Mr. Kune. Not under ordinary ) 
Mr. Bennerr. Under ordinary circumstances ? ) 
Mr. Kune. Not ordinarily. fina 
Mr. Bennetr. You merely go ahead and fix the rate at the same | =} 
time you issue the certificate ? | on 
Mr. Kune. Yes; that is correct. tha 
Mr. Bennerr. As far as you were concerned you would have done ) 
that in this case, would you not? a 
Mr. Kune. Yes; I felt that being a certaificate case and not a rate alg 
case that we should not go into the question of rate of return any | ) 
further than we had. 1 
Mr. Bennett. I am speaking of the Midwestern case now. ; or 
Mr. Kure. Yes; you are speaking of the northern branch of Mid- d 
western. ; 
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Mr. Bennetr. Yes. You were willing to set the rate on October 
$l, at six and a quarter, were you not ! 

Mr. Kurve. That is correct. Well, I was—at all times I was will- 
ing but I was also agreeable to leaving the matter open on October 
31in order to get the opinion out on that date. _ 

Mr. Bennett. Yes, but let’s not get this thing any more confused 
than it is, Mr. Commissioner. 

[refer you to your statement. On top of page 2, you say: 

The only issue upon which all the members of the Commission were not in 
agreement from the outset was the rate of return which should be allowed 
Midwestern. 

Mr. Kuine. That is correct. 

Mr. Bennett. That is a correct statement? In other words, from 
the time the case was concluded you had made up your mind that 
61, percent was a reasonable rate of return and that is the amount 
that should have been fixed and it should have been fixed then. Is 
that not true ¢ 

Mr. Kuine. Yes. 

Mr. Bennerr. One other Commissioner had the same opinion as 
you: is that also true ? 

"Mr. Kune. That is true. 

Mr. Bennnetr. Now, the other two commissioners were of a differ- 
ent opinion; they thought 614 percent was not high enough; is that 
not also true ? 

Mr. Kune. Well, they felt that it should not be fixed definitely at 
614, percent or at any other rate at that time because of the unusually 
high 

Mr. Bennett. Let’s take one part at a time. You and Mr. Stueck 
were of the opinion that the rate should be 614. Is it not true that 
the other two Commissioners thought the rate should be higher than 
that and that you had several discussions among yourselves on that 
point ? 

Mr. Kurvr. Well now, they never mentioned any specifically higher 
rate that they were in favor of. They were not in favor of 614 
percent. 

Mr. Bennerr. Why not? 

Mr. Kurve. They felt under the circumstances that the line would 
not be financed. 

Mr. Bennerr. They thought it was too low. 

Mr. Kune. They thought it was so low that the line could not be 
financed. 

Mr, Bennerr. Yes. 

So that you had then a divided Commission, two for 614 and two 
that wanted it higher than that, is that correct ? 

Mr. Krixe. That is correct. 

‘Mr. Bennerr. And you resolved that issue by deferring it until 
a later date ? 

Mr. Kune. That is correct. 

Mr. Bennerr. And the reason—that was a compromise; is that 
correct ? 

Mr. Kune. Yes. 

Mr. Bennerr. Between your view and the views of the other two 
Commissioners ? 
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There was a difference of opinion between you as to the amount of 
the rate. You could not agree on it. In order to compromise it yoy 
deferred it to the future and you, on the basis of that suggestion that it 
be deferred, withdrew from your insistence on 64, and agreed to the 
compromise that it be left open for further consideration. Is that ay 
accurate statement of what happened ? 

Mr. Kune. Yes, we agreed under those circumstances to no longer 
insist on 614 percent rate of return. 

Mr. Bennett. You still feel it would have been better to have set jt 
at 614 and then reopen the matter or readjust it if the facts and 
circumstances warranted it at a later date ? 

Mr. Kune. Yes. My feeling on 614 percent, of course, is based 
on the fact that I feel it is really the Tennessee Gas Co., and not Mid. 
western, and I think they can finance at 614 percent. If this was an 
entirely new company, I would be in thorough agreement with the 
other Commissioners. I don’t think it could be financed at 6, 
percent. 

Mr. Bennett. That is why Mr. Corcoran came to see you, is it not, 
because he apparently knew that you felt that in the ratemaking base 
the financial structure of the Tennessee Gas Co. should be considered! 

Mr. Kune. I don’t know why he came to see me. I tried to relate 
what occurred at the time he was there. 

Mr. Bennett. In his contact with you he was answering the argu- 
ment that you were making in the decisional process, was he not! 

Mr. Kune. I would say that the effect of the contact was to do 
that, or to attempt to do it. 

Mr. Bennetr. Yes. Because, in your statement you say: 

At our first meeting on October 23, I was of the view that we should allow 
Midwestern 6144, as recommended by the staff. During the discussions I ad- 
vanced several reasons in support of my view. One was that Midwestern was 
a wholly owned subsidiary of Tennessee Gas Transmission Co., and that in 
setting the rate of return for Midwestern we should look at the capital structure 
of Tennessee, the parent corporation, rather than at the capital strucure of 
Midwestern. 

Now, that is one of the primary reasons you came to the conclu- 
sion that 614 was a reasonable amount, is that not so ? 

Mr. Kune. That is true. 

Mr. Bennett. Well, is it more than a coincidence in your mind 
that Mr. Corcoran came to you and told you that Tennessee was going 
to divest itself of Midwestern, just 2 or 3 days later ? 

Mr. Kune. Well, Mr. Bennett, I have tried to relate the facts. 
I may have an opinion of my own, but I have drawn hasty conclu- 
sions possibly, at least some members of this committee may think I 
have drawn hasty conclusions in other matters, and I wouldn't want to 
be accused of drawing them here. I have tried to relate what oc- 
curred, and I think the committee can reach, draw what conclu- 
sions it thinks proper from those facts. I may have had a conclusion 
in my own mind, but I have no more facts to base it upon than I 
have given here. 

Mr. Bennett. Well, at least it was a coincidence ? 

Mr. Kune. Yes, I would say that. 

Mr. Bennett. That since your position on the 614 rate was based on 
the fact that Tennessee’s capital structure should be a part of this rate 
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base, Mr. Corcoran then, very shortly appeared and told you that 
they were divesting themselves of Midwestern ? 

Mr. Kurne. It certainly would be a coincidence. ; 

Mr. Bennet. If it was true, Mr. Commissioner, it was knocking 
the props out of your position, wasn’t it? 

Mr. Kune. Yes, if it was accomplished within the time there. 

Mr. Bennett. If it was true? 

Mr. Kutne. Yes. 

Mr. Bennetr. If what he said to you was true, it knocked the props 
right out of your argument ? 

{r. KuinE. I would say so, yes. 

Mr. Bennett. Yes. 

Did you believe Mr. Corcoran ? 

Mr. Kirn. Well, I checked the record, I felt that I was bound by 
the record and I checked the record as to the testimony, and the record 
disclosed that ‘Tennessee would have to retain control of Midwestern 
until such time as the $40 million bank loan was paid off. 

Mr. Benner. That could have been paid off any time, of course. 

Mr. Kune. It could have been paid at any time, but it was a 5-year 
oan. 

Mr. Benner. But you then ascertained that Mr. Corcoran was not 
telling the truth, is that what you are saying? 

Mr. Kunz. No, I am not saying that. I am saying at the time the 
record was made it disclosed one set of facts, and they may have 
changed their minds subsequently to that time, the owners of Ten- 
nessee. 

Mr. Bennett. Did you believe what Corcoran told you when he 
said that Tennessee was going to divest itself of Midwestern ? 

Mr. Kune. Well, he offered some very good reasons as to why they 
should. But I didn’t see how it could be accomplished before we 
would render our decision, or anything of that kind. 

Mr. Bennerr. If you had believed him, you would have had to re- 
consider your position, wouldn’t you? I mean if what he was tellin 
you was actually true, namely, that Midwestern would have to stanc 
on its own feet in this case, the premise upon which you based your 
644 percent rate, assuming that Tennessee was in the picture, was 
completely knocked out, is that not so 

r. Kune. It would have been, yes. 

Mr. Bennerr. And isn’t it true also that as a matter of fact, if 
Tennessee was out of the picture in the financing that Midwestern 
doubtlessly would have to pay more for its financing? 

Mr. Kune. I don’t think they or any independent new company 
could have financed at the 614 percent rate at that time. 

Mr. Bennerr. All right. That was the case, wasn’t it ? 

Mr. Kunz. Well, it looked that way to me. 

Mr. Bennetr. Mr. Corcoran presented that to you in a private con- 
ference in your office ? 

_ Mr. Kune. Well, I want to make this clear—I think maybe I did 
inmy statement—that I had advanced that idea first during a recess in 
anoral argument. It had developed that there were two applications 
combined there, Michigan Wisconsin was asking for only a 61, per- 
cent rate of return on their line that they were proposing to build, 
and during one of the recesses, I said, “Well, I don’t see why Michigan 
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Wisconsin can finance at 614 percent, and Tennessee could not 
because I look at this as Tennessee rather than as Midwestern.” 

Mr. Bennett. To whom did you say that ? 

Mr. Kurine. Well, I said it in a recess, during the oral argument 
and then I advanced that same argument in our meetings. ~ ' 

Mr. Bennett. To whom; to your fellow Commissioners ? 

Mr. Kurnz. Yes. 

Mr. Bennerr. Did you suggest to Mr. Corcoran that he have thes 
facts verified and put on the record so that you could reconsider you, 
position ? 

Mr. Kine. No. We had to get the decision out by October 31, ang 
I just disregarded what he said to me because there was nothing in 
the record to support it. 1 

Mr. Bennerr. He obviously knew what your position was, didn't 
he? 

Mr. Kune. Well, that is a conclusion, I don’t know whether the 
Chair wants me to give it. 

Mr. Brennerr. Did you get the impression that he was aware of 
your position ? 

Mr. Kurne. Well, I will go only so far as to say that it is a coinei- 
dence that he did appear at that time and make that statement, | 
may have my own opinion, but it is an inference drawn from the facts, 
and I will be glad to give you all of the facts and you can draw what 
inference you wish yourself. 

Mr. Bennett. I think some inferences can be drawn. 

The CuarrMan. Would the gentlemai yield there ? 

Mr. Bennerr. Yes. 

The Cuarrman. Mr. Kline, you have given facts and information 
to the subcommittee which raises about the most important question, 
to me, in connection with this particular matter. In your statement 
you said he told you that these plans were not mentioned by the at- 
torneys in their argument the other day. Subsequently, you changed 
your position, in that you agreed with the other Commissioners for 
an open rate. Is it because of this information which was given to 
you ? 

Mr. Kune. No, positively not. 

The Cuatrman. That you did that? 

Mr. Kune. Absolutely not. I did not give any weight at all to 
what he told me. 

The Cuarrman. Well, you just said that you knew that Midwestern 
could not itself finance a 614 rate, which I assume must be your posi- 
tion. If Midwestern was going to have to finance it you would have 
supported a higher rate. 

Mr. Kiiner. I would have, yes, under those circumstances. 

The Cuarrman. And you thought at the time you made your deci- 
sion that it was going to be financed by Tennessee ? 

Mr. Kuine. Yes. Well, it was a wholly owned subsidiary of Ten- 
nessee. 

The Cratrman. That is what you said a moment ago. 

Mr. Kune. Yes. 

The Cuamrman. And you said you thought Tennessee could finance 
it then at a 61, percent rate? 

Mr. Kurne. Yes, 
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The CuamRMAN. Then you say that Mr. Corcoran came to you and 
nave yOu this information and that had nothing to do with your 
changing your position with the facts and circumstances which you 
have just related ¢ 

Mr, Kranz. Yes, that is correct. 

The CHarRMAN. All right, Mr. Bennett. 

Mr. Bennett. Why did you dissent from the Commission’s ap- 
roval for financing on January 5? 

Mr. Kunz. Well, I think the reasons are set forth in my dissent. 

Mr. Bennetr. Just briefly explain them ? 

Mr. Kune. Well, briefly, I felt that the plan was not as good a plan 
as that disclosed in the testimony in the case. In every case we re- 
quire the company making an application for a certificate of public 
convenience and necessity to construct a pipeline to submit their 
fnancing plans, and those were submitted in detail in the case, and I 
felt these were far inferior as far as the public interest was con- 
cerned, to the other plans that had been produced and subjected to 
cross-examination during the course of the hearing. 

Mr. Bennetr. You thought that you were going to depart from the 
plan of financing that had been presented during the hearing ; that you 
ought to do so affording other interested parties the right to cross- 
examine and to present their views, is that what you are saying? 

Mr. Kune. That was part of the reason for my dissent. It was a 
very substantial part. 

Mr. Bennerr. Was there any good reason why this plan of finane- 
ing had to be considered by the Commission in a secret session ? 

Mr. Kurnz. No, we considered all our matters in a secret session. 
My own view was that we should not approve it without affording the 
other parties an opportunity to be heard. 

Mr. Bennett. After the plan of financing was completed and ap- 
proved by the Commission on January 5, was there any good reason, in 
your judgment, why the rate of return should not then have been 
fixed ? 

Mr. Kune. Well, I know of no reason why we couldn’t have fixed 
itat that time. I think we just didn’t take time to think about it. That 
was the only reason I would have to say. We considered it to be the 
next step, aikiough ordinarly the rate of return enters in only when we 
get to dring rates. There was no need to fix it at that time, either. 
We might have fixed it or left it for a later date, either one. 

Mr. Bennerr. There was no reason why you couldn’t have settled 
itright then and there on January 5, was there ? 

Mr. Kunz. No, there was no reason why we could not have done so. 

Mr. Bennerr. Under the financing plan that you approved on 
January 5, would it have been impossible, in your opinion, for the 
company to have constructed a line on a return of 614 percent? 

Mr. Kuve. Well, again, if you look at the capital structure of 
Tennessee, it would not be, and if you look through the so-called 
wrporate veil, I don’t think it would make a bit of difference. It 
may—it might make a slight difference. I think 614 percent would 
probably be too low if we looked solely at Midwestern’s capital struc- 
ture. I don’t recall the exact figures, but I think maybe 6% percent, 
or something like that, 614 might be more in order. 
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I haven’t tried to figure out exactly because I take the view tha | 


we should look at Tennessee, the parent corporation rather than the 
subsidiary. 

Mr. Bennett. At the time you were discussing the plan of financip, 
in December and the end of January with the officials of the company 
of Midwestern and Tennessee, did they not tell you then that 6y 
was inadequate? ? 
oor Kune. Well, their testimony in the record was very clear, 
that 

Mr. Bennett. I am not speaking of the record. Iam talking about 
the sessions you had in which you discussed it privately in December 
and January. 

Mr. Kune. Well, I didn’t discuss it privately with anyone. The 
only thing I had 

Mr. Bennett. Among the Commissioners, I mean. 

Mr. Kune. Yes. Would you repeat the question? I may have 
misunderstood your question. 

Mr. Bennett. Following the October 31 certification, did not 
the company submit a plan of financing and you considered that} 

Mr. Kune. Yes. 

Mr. Bennerr. Did the company, in submitting the plan of financing, 
indicate that they needed a higher rate than 614 ¢ 

Mr. Kune. I would have to check their written submittal, but Tam 
certain they probably said that, “We still need 7 percent.” Their 
testimony in the record had been to that effect and I am certain it 
would appear in the written proposal, request for approval of 
financing. 

Mr. Bennetr. Why did you dissent from the decision of the Com- 
mission certificating the southern portion of the Midwestern system 
in an earlier decision ? 

Mr. Kurne. Well, I felt there had been an improper allocation of 
costs between commodity and demand, which discriminated against 
the domestic consumer and in favor of the industrial consumer. 

Mr. Bennett. Did you think the decision of the Commission would 
result in higher rates than necessary to the domestic consumer in the 
Chicago area? 

Mr. Kurne. Well, that was my feeling. My dissent speaks for it- 
self, and I think I stated that very clearly. 

Mr. Bennett. If the pipeline is committed to sell either on direct 
sale or to a distributing company, which in turn sells to industry, at 
a price below its cost of gas, some other customer has to pay the bill, 
does he not ? 

Mr. Kune. That is true; yes. 

Mr. Bennetr. When these direct sales are made at lower than cost, 
the burden of paying that cost falls upon the consuming public; is 
that not true? 

Mr. Kuine. Yes; upon the domestic consumers. That is provided 
that the Illinois Commission did not fix other rates. Of course, it 
was supporting the 22-cent rate so I did not feel it would afford 
adequate protection to the public, and I accordingly dissented. 

Mr. Bennett. Were you the only one who dissented ? 

Mr. Kune. That is true; yes. 











cis 


Wa 








at 


iy 


M4 


r, 


er 


he 
ve 


t? 
£, 
ir 


of 


of 
st 


ld 
he 


| 


he | 


EX PARTE COMMUNICATIONS 267 


Mr. Bennett. Are you the only Commissioner you are aware of, 
who has dissented in any of these Tennessee-Midwestern cases? _ 

Mr. Kune. I think so. I have dissented in three of them, I believe. 

Mr. Bennett. When did you first meet Mr. Corcoran? 

Mr. Kune. Well, I would say sometime early in 1958. 

Mr. Bennett. Where did you meet him ? 

Mr. Kune. Well, I think he was brought in by either—I think 
it was Mr. Freeman, Dick Freeman, the president of Midwestern, 
originally, the first time I met him. — 

Mr. Bennett. Did he introduce him as their attorney ? 

Mr. Kune. Well, I don’t recall, but I assume he did. 

Mr. Bennett. Were you on a social as well as business basis with 
Mr. Concoran ? 1 

Mr. Kunz. No; I never had any social contacts at all with him. 

Never had lunch with him, never dinner, or anything of that kind, 
no social contacts whatsoever except seeing him at one or two cock- 
tail parties. 

r. Bennetr. Was he always welcome at your office ? 

Mr. Kune. Yes; he had—he is. I would say he is always welcome. 

Mr. Bennerr. Did you ever have occasion to instruct your secretary 
to tell him you were not in when he called ? 

Mr. Kune. Well, I did that at one period of time. I told her that 
I would not—I didn’t want to see him any more. 

Mr. Bennerr. You didn’t want to see him any more? 

Mr. Kurxe. That is right. 

Mr. Bennetr. What was your reason for that? 

Mr. Kirn. Well, I felt he was perhaps going outside of the record 
in'some of these cases, and I just felt it was better not to talk to him 
any more, at that time. 

r. BENNETT. When was that? 

Mr. Kune. Well, that was at the time of the first Midwestern de- 
cision on the Southern system. 

Mr. Bennerr. You met him in 1958; is that right? 

Mr. Kurne. Yes. 

Mr. Bennerr. [t must have been in 1959, that you decided you didn’t 
want to see him. 

Mr. Kunz. Yes; it would have been in April or May of 1959. 

Mr, Bennerr. The reason was that he had been making contacts 
which you deemed improper with respect to Midwestern ? 

Mr. Kuine. Well, that was probably the reason. I just didn’t want 
tosee him any more at the time there. 

Mr. BenNNErr. How long did you have this ban on him? 

Mr. Kune. I would say for several weeks. 

Mr. BenNerr. And then you resumed seeing him when he came? 

Mr. Kure. Yes. I told my secretary not to make any appoint- 
ments, and she had informed me several times that he had called, and 
then one time he called, I think I answered the phone myself and made 
an appointment with him. 

Mr. Bennerr. Did you feel at all called on to inform him that you 
felt his contacts were not proper ? 

Mr. Kiine. Well, I didn’t—I have never informed him at all of 
that situation. 
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Mr. Bennett. You didn’t object to his conversation on this Occasion 
we are talking about now ¢ 

Mr. Kune. No; I never objected to it in any way. 

Mr. Bennerr, Did you indicate in any way that you were dis. 
pleased because he was there ¢ 

Mr. Kune. No; I did not. 

Mr. Bennerr. Did you express an opinion about any matter tha 
he presented to you while he was there? 

Mr. Kuinr. Well, did I express any opinion on any 

Mr. Bennetrr. What part did you have in the conversation ? 

When he came in and gave you this information, what did you gay 
about. it ? ; 

Mr. Kiine. Well, I usually just accepted it, and I took very littl, 
part in the conversation. 

Mr. Bennerr. You made no comment at all when he came in and 
said they were going to divest themselves of Midwestern ? 

Mr. Kune. Well, no, I made no comment at all. I just let it go 
at that. 

Mr. Bennerr. Did you look surprised or act surprised ? 

Mr. Kuine. No, I didn’t. I don’t believe I did. 

Mr. Bennett. Did Mr. Corcoran also tell you. that divestiture of 
Midwestern from Tennessee could best be made if Midwestern was q 
prosperous company ¢ 

Mr. Kurne. No, I don’t recall any such remarks. 

Mr. Bennett. To refresh your recollection on this, Mr. Ross of our 
staff visited with you about this matter, did he not, last February! 

Mr. Kirn. Yes, that is true. 

Mr. Bennerr. Mr. Ross says in his memo, “He”—referring to you— 
“said Corcoran explained the reason for his visit was to inform the 
Commissioner about a matter that was not in the record, that is that 
Tennessee may divest itself of Midwestern because of the possibility 
of antitrust action.” Do you remember that part of it ? 

Mr. Kuinr. Yes. 

Mr. Bennerr. And that “Corcoran also cited the necessity of a good 
earnings record as essential to facilitating the sale of any company.” 

Mr. Kurne. I don’t recall him making any such statements to me. 
You are reading Mr. Kuykendall’s testimony ? 

Mr. Bennerr. No, no, I am reading Mr. Ross’ memorandum. Mr. 
Ross of our staff. 

Mr. Kuine. Memorandum of my conversation ? 

Mr. Bennerr. Of his interview with you. 

Mr. Kuine. Well, now, I gave that statement to Mr. Ross a short 
time after Mr. Corcoran was in in January. 

Mr. Bennerr. And your memory was fresher ? 

Mr. Kirne. And my memory right at that time probably was better 
than itisnow. I would say if I made that statement, that it is correct. 

Mr. Bennett. That would fit in with the other part of his position, 
would it not? 

Mr. Kurve. Yes, sir, it would seem to. : 

Mr. Bennett. Do you recall whether Mr. Corcoran said anything 
else to you on this visit ? 
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Mr. Kune. Well, I don’t recall. Now, he may have said something 

ke that I remembered at that time. I recall nothing further at the 
resent time. Pets 

Mr. Bennett. Did the Commissioners discuss among themselves 

during consideration of this certificate, prior to October 31, the ocea- 
jon of Mr. Corcoran’s visit or comment at all about it ? 
“Mr. Kure. I think we probably did discuss that, although I was 
ying to remember when Mr. Kuykendall testified yesterday, and I 
wuldn’t recall just what did occur. I think we mentioned the fact he 
yas in and let it go at that. MNT 49 

Mr. BenneEtr. Since his presentation to you about divestiture of 
\idwestern was so contrary to your premise, I cannot but. wonder 
shy you didn’t discuss it with your fellow Commissioners. 

Mr. Kurne. Well, we may have discussed it, but we were operating 
mder a lot of pressure at that time, we had many matters on the 

nda as Mr. Kuykendall testified yesterday, and I just hesitate to 
try to say whether or not we talked about it. I know we talked about 
it, but I don’t know what the contents of our conversation were or just 
what was said. 

Mr. Bennett. In Mr. Symonds’ press release, he said, among other 
things, that Mr. Corcoran was instructed to tell you, tell the Com- 
missioners, that his statement during the hearings that Midwestern 
needed 7 percent “was his honest opinion and to be taken with dead 
seriousness. ” 

Did Corcoran convey that information to you ? 

Mr. Kurne. Well, I don’t recall him ever mentioning a rate of re- 
tun at all. My present recollection is that he didn’t mention rate 
of return at all. 

Mr. Bennerr. Do you recall whether he told you that Symonds 
snt him to see you and to give you this information, as Mr. Symonds 
has indicated in his press release ? 

Mr. Kurne. I don’t recall any statement of that kind. 

Mr. Benner. In another part of his press release Mr. Symonds 
sys about these conferences between you and/or the Commissioners 
and Mr. Corcoran, “They were not secret. They were conducted in 
the public offices of the Commission, with full knowledge of all Com- 
missioners and of the staff.” 

Was your meeting with Mr. Corcoran in your private office? 

Mr. Kirn. That is correct. 

Mr. Bennerr. Do you know what he means by “with full knowl- 
alge of all Commissioners and the staff”? Do you know what Mr. 
Symonds meant ¢ 

Mr. Kirvz. There were no staff present and none of the other Com- 
missioners present when he talked to me. He may have made the 
same statements to our staff and other Commissioners. 

Mr. Bennerr. Do you know what he means by “public offices” ? 

Mr. Kunz. Well, I don’t know what public offices we have. 

We just have the one office. 

Mr. Bennerr. Your office is public like ours, anybody walks in? 

Mr. Kurve. That is correct. 

Mr. Bennerr. Then Mr. Symonds went on to say: “As all Com- 
missioners have testified or stated”—referring to these conferences 
with Mr. Corcoran—“they were carried on in the manner in which all 
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people doing business before the Commission conduct their busines_ 
certainly all pipelines.” 

Mr. Kuine. Well, I can’t agree with that statement at all. 

Mr. Bennett. Pipelines don’t conduct their business this Way, you 
say ? 

Mr. Kune. If I had a copy of that statement—— 

Mr. Bennett. That is at the bottom of the first page. 

Mr. Kunz. I would say, so far as my own method of doing bys, 
ness is concerned, when people of the pipelines come in to do busines 
with me, they see me in my office, sometimes the door is opened and 
sometimes it 1s closed, and that is the way I transact my business whe, 
someone comes in to see me about a matter of this kind. 

Mr. Bennett. Look at the bottom of page 1, starting with No,3 
the last two sentences: Symonds said he directed President Freema, 
of Midwestern to instruct Corcoran to call on the Commissioners anj 
in Symonds’ place to say two things: First, the danger of default js 
the contract with Canada, unless they took expeditious action, and 
the price they would have to pay for their gas supply, and then, secoid 
that 7 percent return was sone. , and that Mr. Symonds’ testimony was 
to be regarded as his honest opinion and must be taken by you in dea 
seriousness. 

Did Mr. Corcoran convey either of those two items of information 
to you during his visit ? 

r. Kine. Not that I recall. I was very thoroughly aware of 
the first fact from the oral argument. 

Mr. Bennett. I am not talking about whether you are aware of 
that. 

Mr. Kune. No; he did not 

Mr. Bennetr (continuing). But whether Mr. Symonds’ instruc. 
tions about what Mr. Corcoran was to tell you were carried out. 

Mr. Kune. My recollection is that he did not discuss either of 
those. 

Mr. Bennett. But, instead, he told you that they were going to di- 
vest themselves of Midwestern ? 

Mr. Kune. Yes. 

Mr. Bennett. He does not obey orders very well for an attorney 
receiving the substantial fee that he apparently receives for his work. 
Do you agree? 

Mr. Kune. Well, apparently not. 

Mr. Bennett. That is all, Mr. Chairman. 

The Cuarrman. The gentleman timed himself precisely. I am 
sure I will not take that much time, Mr. Moss, but I do want to ask 
some questions. 

The purpose of this inquiry, Commissioner Kline, has been very 
well stated, and it was included in the record. It was pinpointed in 
a memorandum which I issued to the staff following the report of 
the incident and the statements that were made before the commit- 
tee, and then the announcement of Mr. Symonds in Houston, Tex. 
How extensive, if any, is the ex parte contacts with Commissioners 
on the merits or issues of adjudicatory matters or matters of an 
adversary nature before the Commission ? 

You have given a lot of information regarding these matters that 
we have here under consideration. Your statement, of course, at 











vo 


‘ 


T 
M 


a 


whe 


T 
) 








you 


s}- 


und 
hen 


lan 
nd 


nd 
id, 
vas 
ad 


on 


li 


aS 


3 


= 


= 
._- 


war oT = Ss ~ 


EX PARTE COMMUNICATIONS 271 


tempted to deal only with this problem of ex parte contact in the 
«se of Midwestern’s application, and particularly with reference to 
Mr. Corcoran. 

Now, there have been certain matters which you have touched on 
yere today in which contacts are necessary with the members of the 
Commission ; isn’t that right 4 

Mr. Kurne. Yes; they are absolutely necessary. | 

The CHAIRMAN. Matters of administrative, that is, purely execu- 
tive, matters. On many, many occasions, these contacts are necessary 
and in the public interest, in order that you may carry out your re- 
sponsibility. 

Mr. Kune. That is absolutely true. 

The CHAIRMAN. If it were not for that procedure, in order to ex- 

ite the administration of these laws in the public interest, there 
yould be no need for an independent regulatory agency, would there? 

Mr. Kune. You are absolutely right. 

The CHamRMAN. In other words, that was the theory upon which 

latory agencies were established ? 
r. Kune. Yes. 

The CHarrMAN. In order that the matters of monopoly, your utility 
and so forth could be properly regulated. If it had not been antici- 

ted that such contacts are proper and appropriate, then of course 
the courts would have handled such matters wouldn’t they ? 

Mr. Kutne. Yes; that is correct. 

The CuarrmMan. When it comes to adjudicatory problems, where 
there are proceedings pending before the Commission in which the 
issues are raised, then you become judicial in character and have to 
consider that accordingly. 

Mr. Kune. Yes, sir. 

The CHarrMAN. It is in connection with those types of proceedings, 
and you as a judge should know, that such ex parte contacts are im- 


proper. 
ir Kune. Yes. 
The CHarrMAN. Isn’t that true? 


Mr. Kune. No question of it. 

The CHarrman. You have been questioned at length about the visits 
that were made to your office, as they were taken from your records. 
You explained in connection with some of these visits the Colorado 
Interstate case ; several have asked you about it and I am not going to 
p all over it again. But the fact remains, the examiner had already 
eard the case. 

Mr. Kunz. Yes; that is correct. 
to CuarrMAN. The examiner had not given his report; is that 

te 
oe. Kiine. Yes; he had made his report. 

The Cuarrman. The examiner had made his report. And then that 

report was before the Commission. 
r. Kring. That is true. 

The CuarrmMan. That was an adjudicatory matter, was it not ? 

Mr. Kunz. I considered it as such. There is some question as to 
whether it is an adjudicatory matter or not. 


The Cuarrman. There were hearings involved ? 
Mr. Kune. Yes. 








972 EX PARTE COMMUNICATIONS 


The CuarrmMan. There were proceedings before the Commission, 

Mr. Kiine. Yes. 

The Cuatrman. And there were different views expressed to the 
examiner about that, weren’t there ¢ 

Mr. Kune. Yes; that is correct. 

The CratmrMan. There were adversary positions taken, werep 
there ? 

Mr. Kurner. Yes. 

The Cuarrman. Then it becomes an adjudicatory problem, does jt 
not ? 

Mr. Kune. In the ordinary sense, I would say so. 

The Cuatrman. And the report of the examiner had been made ty 
the Commission for the Commission’s consideration, and the Com. 
mission had obtained a recommendation from your staff, I believe 
had it not ? 

Mr. Kune. Yes; that is true. 

The Cuarrman. And that was that $60 million should be refunded! 

Mr. Kune. Oh, no. 

The Cuatrman. What was it ? 

Mr. Kune. Well, now, after the examiner’s decision we had oral 
argument and we decided the case, all of the issues in the case. Actu. 
ally, the total amount collected subject to refund during this period, 
as testified yesterday, was $60 million. 

The CHarrman. Yes. 

Mr. Kxine. But the examiner’s opinion recommended that approxi. 
mately $5 million a year of that was proper and should be retained by 
the company. 

The Cuarrman. Well, regardless of that, and that is not important 
for this purpose here—— 

Mr. Kune. Yes. 

The Cuairman. The Commission had heard it to the extent they had 
heard oral argument in the case. 

Mr. Kune. And had issued its opinion. 

The CHammMan. Had issued its opinion. 

Mr. Kune, 313, yes. 

The Cuatrman. And that opinion was what ? 

Mr. Ku1ne. Opinion No. 313, which was issued June 21, 1958. 

The CuarMan. What was the opinion ? 

Mr. Kune. Well, the opinion decided all of the key issues in the 
case with two exceptions, two very minor issues. 

The CHarrMAn. What was the decision ? 

Mr. Kune. Well, the decision was substantially to affirm the ex- 
aminer, although in two or three particulars we varied from the exam- 
iner. I could give those, go into those details, if you wish, as to where 
we differed with the examiner. 

The Cramman. When did the negotiations and conferences then 
start ? 

Mr. Kure. Well, there had been some conferences prior to that 
time between the examiner’s decision and the time the Commission 
issued its opinion, in which I had not participated in any way. 

The Cuamrman. When did you hold your meeting with the then 
president of Colorado Interstate, out in, where was it ? 

Mr. Kune. It was in Denver. 
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The CHAIRMAN. In Denver. 

Mr. Kune. It was Mr. Loiseau, and that was, I think on October 
99, and our opinion had been issued June 21. , 

The CHaiRMAN. In other words, it was following when you had 
issued your Opinion. — 

Mr. Kune. That is correct. 

The CHARMAN. And then from these negotiations did you reopen 
thecase? And approve the final refund of $39 million? 

Mr. Kuine. We approved the final refund and I believe we had to 
reopen the case in order to do that. 

The CHARMAN. You had to reopen the case. 

Mr. Kune. Well, our order of October or of June 21 had incorpo- 
rated the record in another case, and we had reopened it at that time 
to receive that record, and I wouldn’t say whether our final order 
reopened it or not. 

It was reopened. 

The CuarrMAN. In other words, the final opinion was the refund of 
$39 million. ' 

Mr. Kune. That is correct. 

The CuarrMAN. And it was not to carry out your decision of June 21. 

Mr. Kurne. It was not to carry out our decision but the money 
amount was almost identical with what would have resulted from 
carrying out our opinion of June 21. ot 

The CuairMAN. The reason | ask these questions, Mr. Commissioner, 
isthis: And I certainly join others in raising a question, Mr. Commis- 
sioner, as to the propriety of contracts on matters of adjudication be- 
forethe Commission in this matter. But can you explain to me why in 
amatter of this kind that you have made such a great issue out of re- 
porting the ex parte contact of one Mr. Thomas Corcoran in the 
Midwestern case when you have been so reluctant to explain your 
actions of ex parte contacts in the /nterstate Colorado case and other 
instances ? 

Mr. Kuine. I am very glad to explain every incident that occurred 
inthe Colorado Interstate case. I think it was absolutely proper. I 
don’t think it was ex parte in any way. 

The CuarrMAN. Well, that may be your opinion and I am sure you 
are honest now in it. But you have just said that it was an adjudica- 
tory matter before the Commission and the Commission had decided 
it, and even after that had been done, these conferences had been held 
by you, and then a subsequent opinion in the matter was issued by 
your Commission. 

Now to me that seems just as ex parte in a final decision as it was in 
the case of Mr. Corcoran coming down to your office and talking to 
you improperly as you have stated, and correctly so. But the question 
Iraise is why is it, that there seems to be so much furor over Mr. 
Coreoran’s improper act, and less indication on the part of some to 
discuss what went on in connection with other such improper acts? 

Mr. Kune. Well, I am glad to discuss any contacts that the Com- 
mittee wishes to ask me about. 

The Coarrman. If you will just answer that question for me. 

id you ever, or anyone on that Commission, ever report any ex 
oe improper exparte contact, on any other case either to Mr. 
ishman, the Chief Counsel, to me, or to anybody else? 
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Mr. Kurne. I have never reported an improper ex parte contac 
to anyone because I felt I could handle that myself. 

The Cuatrman. Yes. Do you know why this report was made jp 
this matter? 

Mr. Kune. Well, I know the report 

The Cyamrman. We are talking about Mr. Corcoran, that is the 
report we are talking about. 

Mr. Kune. I know the report was made by our Chairman to yoy 
of this incident. ; 

The Cuarrman. I think it should have been made, I will say that, 
I think it should have been made but the question I am asking yoy 
to explain to me is why you have made so much over this one, and 
you have been so reluctant to talk about others that you have had 
before you which you have admitted to. 

Mr. Kurne. Well, I have not been reluctant to talk about any of 
these any more than I have been reluctant to talk about Mr. Corcoran, 

T haven’t wanted to talk about any of them. 

The CuHatrmMan. Well, now, Mr. Ross was down there in January, 
was he not? ° 

Mr. Kune. Yes. 

The Cuartrman. It is reported here today, and there have bee 
questions asked about it, and then other staff members have been down 
there to talk to you about these matters since I directed this broader 
investigation, in the last 3 or 4 weeks, haven’t they ? 

Mr. Kirn. Yes, sir. 

The CuarrMan. Did you tell Mr. Ross or did you tell any of our 
other staff members about the time that you refused to see Mr. Cor- 
coran? And so instructed your secretary ? 

Mr. Kune. No. 

The Cuarrman. Totell him that you were not there? 

Mr. Kune. No,I did not. 

The CuarrMan. How did this come out ? 

Mr. Kune. I was just asked about it here. I know that 

The Cuatrman. Who did you tell about it? 

Mr. Krine. Well, I told my secretary, and my administrative assist- 
ant, at the time that I did not want to take any more calls from Mr. 
Corcoran and I think one or two of our staff members knew about it. 

The CuHatrman. But you did not tell our staff members who came 
down charged with this investigation about it. You didn’t tell our 
staff members about this incident ? 

Mr. Kring. They didn’t inquire about it. 

The Cxarrman. They inquired about ex parte contacts, didn’t they! 

Mr. Kune. Yes. 

The Cuarrman. Or attempted ex parte contacts? 

Mr. Kune. Generally that is true, yes. 

Mr. Bennett. Mr. Chairman, will you yield for a question! 

The CuHatrMan. Yes. 

Mr. Bennett. Did Mr. Kuykendall tell you that he was coming up 
to make a confession to Mr. Lishman and the chairman of our 
committee ? 

Mr. Kune. I think it was—— 

Mr. Bennett. Did you call a meeting to discuss it? 
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Mr. Kurve. I think he discussed that with the Commission after 
ihese articles appeared in Oildom. 

Mr. Bennetr. Was he instructed to come up here by the Com- 

ion ¢ 

Mr. Kuve. I think he discussed it with us. I do not know whether 
ye took formal action or not. We just told him informally we 
thought it would be a good thing. 

Mr. Bennett. Pardon? 

Mr. Kuve. We may have told him informally we thought it was 
ie thing to do. I am not even positive that it was discussed. 

Mr. Bennetr. Was it before he came up or after he had been up 
that you discussed it ¢ 

Mr. Kune. I would say it was before he came up but I have no 

itive recollection on that. 

Mr. Bennetr. Well, did you discuss the advisability of writing a 
etter about this and sending it to every member of the Oversight 
(ommittee since you felt it advisable to talk to the chief counsel or to 
talk to the chairman ? 

Mr. Kunz. No; we did not. 

Mr. Bennetr. Was that discussed by anybody ? 

Mr. Kune. No. 

Mr. Bennetr. But it was discussed that you come up and talk to 
Mr. Lishman and Mr. Harris, or that you would send Mr. Kuykendall 
up to talk to them ? 

Mr. Kunz. Well, I believe it was discussed that we should report 
thistothe committee. That is my recollection. 

The CHarrMAN. But you cannot explain then why it was not dis- 
essed. There was nothing to cause you to think you should report 
my other improper ex parte contact ? 

Mr. Kune. Well, I think this was possibly known 

The CuarrMaAN. Is the answer to the question, or the explanation, 
(Commissioner, that a report on that occurred in some trade paper or 
wmething, you found out it was out, and you thought you had better 
lo it. Consequently these other matters you have testified to, that 
«x parte contacts were improperly made, did not get out in the paper 
smewhere? Was that the explanation of it? 

Mr. Kunz. Well, that might be the explanation ; yes. 

The Coatrrman. That might be the explanation. 

But then it might be for a different reason, might it not ? 

Mr. Kurnr. Well, as far as I am concerned, there was no other 
reason. 

The Cuarrman. Well, that raises another serious question in con- 
nection with regulatory agencies. If something goes on that you are 
tarful would be unaccepted and is not altogether proper, and if you 
think it is not something that will come out in the open, why, you 
prefer tosay nothing about it. 

Isuppose that is human nature. 

Now, you have testified that when others talked to you and dis- 
tussed the merits or the issues in the case that you would stop them. 

You mentioned that you had such a conversation over the telephone. 

u mentioned that one man you were about to escort to the door 
tecause of it. Why didn’t you stop Mr. Corcoran ? 
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Mr. Krrne. Well, on which occasion are you talking about, the last. | 


occasion ¢ 

The Cuamrman. So far as I know, there was only one occasion with 
Mr. Corcoran, wasn’t there? Have you got another occasion besides 
that one ? ‘ 

Mr. Kure. Well, this last occasion we are talking about—— 

The Cuarrman. I am talking about the time he made the improper 
contact with you. 

You did testify you thought it was improper, didn’t you? 

Mr. Kurnr. No; I didn’t testify to that effect. 

The Cuarmman. I will ask you the question now: Do you think jt 
was improperly made? 

Mr. Kurne. It was improper if Mr. Corcoran knew my position op 
the Midwestern—on the rate of return. 

The CuatrMan. He did know your position. 

Mr. Karner. I don’t know if he did or not until the meeting was 
over. 

After he made the statement which he made toward the close of 
his conversation with me that this matter had not been mentioned jp 
the oral argument, then I knew that he knew it was improper. 

The Cuatrman. Why didn’t you stop it then ? 

Mr. Kune. He didn’t say anything further after that; he just— 

The CuatrmMan. Why didn’t you tell him that that was improper! 

Mr. Kune. Perhaps I should have done so. 

The Cuatrman. You told the other people who were trying to talk 
to you about it. 

Mr. Kune. I had to do that to stop them. 

The CuarrmMan. Someone mentioned—I think you mentioned—in 
response to a question of someone here a moment ago about the steel 
strike. Was your Commission called upon to take any action in con- 
nection with the steel strike or with the question of available gas! 
Was that brought into it at all? 

Mr. Kune. No; I was just illustrating how rapidly courts can act 
at times. 

The CuatrmMan. Was there any question concerning the availability 
of gas, or making more available, or any matter at all with reference 
to fuel in connection with the steel strike ? 

Mr. Kune. No. 

The Cuarrman. Or in the settlement of it in any way? 

Mr. Kune. No. 

The Cuatrman. I think those are all the questions I have. 

Mr. Moss, do you have a question ¢ 

Mr. Moss. Mr. Kline, do I understand correctly now that the con- 
tacts by Mr. Corcoran occurred on more than the two occasions you 
have previously testified about, and that it reached the point where 
you instructed your secretary not to give him an appointment? 

Mr. Kurne. Well, I did at one time; yes. On one of these two octa- 
sions that I have testified to. 

Mr. Moss. Well 





Mr. Kurne. I thought that was the better way to handle it. 

Mr. Moss. I am just a little surprised in view of the fact that that 
was not contained in your statement or in any voluntary response, 
with respect to the stated reasons for this investigation. 
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I was not aware of that. I have checked the staff interviews and 
find no reference to it. 

Mr. Kune. I never received a copy of the purpose of this hearing 
and didn’t know the exact purposes of it at the time I prepared this 
statement. I never knew the exact purposes until I appea red here. 

Mr, Moss. Well, in reviewing the staff interviews I find that when 
Mr. Ross interviewed you, that he reports in this manner: 

Kline, a former judge, expressed dislike of what might be deemed even technical 


ex parte representations and said that on occasion he had ordered parties who 
persisted in attempting to discuss the merits of the case to desist and leave his 


office. 
Will you give us the names of those whom you ordered to desist and 
leave your office ? 

Mr. Kune. Well, I gave you the two instances, 

Mr. Moss. Only two? 

Mr. Kunz. Those are the only two that I recall, the only two that 
have occurred since I have been on the Commission. 

Mr. Moss. I didn’t recall that you had instructed them to desist and 
toleave your office. You indicated that they apologized 

Mr. Kutne. Well, in the first instance. 

Mr. Moss (continuing). And left. I am interested 

Mr. Kurne. In the first instance, I just said I didn’t want to hear 
him any more and just walked him to the door and escorted him out. 

In the second instance he apologized and we continued. 

Mr. Moss. In these instances, wouldn’t it have been proper for you 
to give notice to your fellow Commissioners of the improper contact? 

Mr. Kune. I did in the first instance, and I think that man no 
longer appears around the Commission at all after that. 

Mr. Moss. It was rather flagrant then, was it not? 

Mr. Kurne. Well, it rubbed me the wrong way at the time. As I 
say, I feel it was because I had a rather bad temper that it occurred. 

Mr. Moss. Well, it rubbed you sufficiently so that after he had left 
you had a chance to call him down, and you still reported it to the 
other Commissioners ? 

Mr. Kurve. Well, I mentioned it to them and they were aware of it. 

Mr. Moss. You feel you were justified in being short-tempered with 
him? 

Mr. Kurne. I felt so under the circumstances. 

Mr. Moss. Do you still feel in retrospect that you were? 

Mr. Kirn. Yes, I would say so. 

Mr. Moss. Then it was, in your judgment, somewhat flagrant ? 

Mr. Kuinz. That is true. 

Mr. Moss. And the circumstances, as I recall, were that he left 
papers in your office and then came back and attempted to discuss 
them; is that correct ? 

Mr. Kune. That is correct. 

Mr. Moss. What was the occasion of his visit when he left the 
papers there ? 

Mr. Kurnz. Well, I had not been present when he had left the 
papers; they were left with my secretary and he came in and asked 
if Thad read them. 

_Mr. Moss. Do you know who released the information on the occa- 
sion of the Corcoran contact, to the press ? 
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Mr. Kurne. Well, I believe he called on several Commissioners | 


The reporter for this Oildom. 

Mr. Moss. But this other instance was never reported ? 

Mr. Kune. No. 

Mr. Moss. Neither of them? 

Mr. Kune. Neither of what instances ? 

Mr. Moss. The one where the gentleman apologized, and the other 
one where you had to tell him to leave your office. 

Mr. Kurne. No, I was never asked shout it. 

Mr. Moss. You don’t feel that unless it leaks out you are unde 
any obligation to alert the Commission to the fact that the conta 
was made ? 

Mr. Kune. Well, it didn’t leak out in the first place, except in the 
Thompson incident where I reported it to the Commission, 

Mr. Moss. And in the second instance then, it never leaked out a 
all. 

Mr. Kune. I believe I probably mentioned that to the Commission 
too, I wouldn’t swear to it. 

Mr. Moss. It was an improper act, and should others than those on 
the Commission have been informed ? 

Mr. Kuine. I don’t know that it is necessary to inform other peo. 
ple. I think I can handle those matters myself, generally. 

Mr. Moss. Are you familiar with the customs of the Commission! 

Mr. Kune. I wouldsayso. Ihave been there 314 years. 

Mr. Moss. I am interested in your dissent on the financing plan 
proposed by Midwestern Gas Transmission on January 5, 1960. In 
stating your reasons for opposing it, were you raising a new issue 
contrary to the custom of the Commission ? 

Mr. Kune. In stating my reasons for opposing the plan of finane- 
ing? 

Mr. Moss. Yes. 

Mr. Kune. No. 

Mr. Moss. You were acting in accordance with the customs in 
opposing it because of the fact that there had been no opportunity 
for others to be heard on it. 

Mr. Kune. I felt I was. Now our general counsel took the other 
view. He felt that having decided the matter, that anything that 
came up afterward was a modification and could be handled in an 
ex parte manner, and my argument, of course, was that if we can 
handle anything in an ex parte manner as soon as we render a decision, 
why have a hearing in the first place? 

Mr. Moss. You could handle many really significant questions in 
such manner, if it could be handled that way. 

Mr. Kurve. That is true. 

Mr. Moss. You could handle a rate of return, the approval of 
financing, all very important to the public? 

Mr. Kurne. I feel they are, yes. Ad 

Mr. Moss. Can you think of any other instances in Commission 
action which would support your conviction that the matter should 
have been handled only following the hearing ? 

Mr. Kune. Would you repeat that question, please ? ; 

Mr. Moss. Can you give me a precedent for the type of action you 
had proposed here ? 
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Mr. Kune. Well, to me it just seemed that we, after having had a 
jearing, having considered a plan of financing and having acted upon 
that sen of financing, that we should not immediately afterward 
rove an entirely different plan of financing. That was the basis 

Fe dissent. Now I can’t offhand give you a Commission precedent. 

[didn’t take the time to look any up. 

Mr. Moss. I agree with you it seems to me a most reasonable po- 
sition. : on : 

J am puzzled, however, in thinking this over, after Mr. Corcoran 
talked to you, why you were so strongly convinced as to the position 
of Midwestern that you did finally, on October 30, yield and concur 
ina position with which you were in substantial disagreement? _ 

Mr. Kune. Well, in that instance, we were only deferring action. 

Mr. Moss. But very significant action, were you not? 

Mr. Kune. No. We merely deferred until a later date the setting 
ofa rate of return. 

Mr. Moss. Didn’t you set a rate of return in the order of not less 
than 614 ¢ ; 

Mr. Kune. That is true. 

Mr. Moss. So it was reasonable to conclude that not less than that 
amount but probably more would finally be approved ? 

Mr. Krine. Well, there is no question of that. 

Mr. Moss. Wasn’t that, then, abandonment of your position, or your 
contention that no more was required ? 

Mr. Kune. No, I feel it was just a deferral of that position. 

Mr. Moss. Now, Mr. Kline, yesterday, I asked Commissioner Kuy- 
kendall about this matter of taking hospitality from those whom you 
regulate, and I feel it only proper that I direct the same questions to 
you. 

’ How many trips have you taken as the guest of a regulated industry 
since you have been a member of the Commission ? 

Mr. Kune. I think those are enumerated, up until October 1957, 
in the —— 

Mr. Moss. Mr. Chairman, may I have a copy of the response to the 
letter of the committee ? 

The CuarrMan. First, Mr. Moss, I might say that I, as chairman of 
the committee, have been directed by the committee to keep these re- 
ports confidential, and they have been under lock every since I took 
them over in the early part of 1958. The committee directed that they 
not be made public, and has not taken any different action at this time. 
However, if Mr. Kline desires that his letter be put in the record as it 
was with Mr. Kuykendall yesterday, we will include it at this point, 
and you may proceed to discuss it. 

Mr. Moss. Mr. Chairman, I recognize that. However, the circum- 
stances are different, and I think the same information can be de- 
veloped here in answer to direct questions. 

The Cuarrman. Do you wish that your letter be put in the record ? 

Mr. Kune. I don’t wish it, but I have no objection if anyone wishes 
toput it in. I don’t think it adds too much. I will be glad to testify 
toanything that is in it. 

Mr. Moss. Well, I think in fairness to the Commission that we must 
have a complete listing of such trips. 

Mr. Kune. Yes, sir. 
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Mr. Moss. And I intend to direct a question to each member of thy 
Commission appearing before this committee. 

Mr. Bennerr. Mr. Moss, will you yield? 

Mr. Moss. Yes. 

Mr. Bennett. Mr. Kline, let me ask you why do you object t; 
having this put in the record ? 

Mr. Kune. I have no objection. 

Mr. Bennett. But you do not wish to have it in. For what reason) 
You are going to be discussing it. Don’t you think it is better to hay 
it placed in the record in its entirety ? 

Mr. Kure. I will agree to having it go in. I have no objectioy 
and I will request that it be put in. 

The CuatrMan. Let it be included in the record. 

(The document referred to is as follows:) 

FEDERAL POWER COMMISSION, 
OFFICE OF COMMISSIONER, 
Washington, October 16, 1957, 
Hon. Morgan M. MovuLpDeEr, 


Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: I have your letter of October 3 and I am enclosing a list 
showing all gifts and benefits of every kind received by me since my appointment 
to the Federal Power Commission as requested in your letter. If any further 
information is desired concerning these matters or upon any other matter as tp 
which I can help the committee, please do not hesitate to call upon me, 

Sincerely yours, 
ARTHUR King, 


List or GIFTS AND OTHER BENEFITS RECEIVED SINCE My APPOINTMENT 10 THE 
FEDERAL POWER COMMISSION ON JUNE 23, 1956 
Gifts 

July 1956: A cigarette lighter of the probable value of $2 (I do not smoke) was 
given as a favor to myself, as well as to the several hundred other men present 
at an annual banquet of the National Association of Railroad and Utility 
Commissioners. 

December 1956: A 2-pound box of candy of the estimated value of $4 was sent 
to me by John A. Ferguson, executive director of the Independent Natural Gas 
Association of America, an organization of natural gas pipeline companies, pro 
ducers, and distributors, as a Christmas gift. 

April 1957: A set of cuff links and tie clasp of the approximate value of $2 
was given as a favor to myself and a number of others present at a dinner 
attended by various representatives of the natural gas industry and public 
regulatory bodies. 


Honorariums 
None. 
Loans 
None. 
Fees 
None. 
Hotel bills 


September 1957: My hotel bill in the sum of $36 for attending, as a guest, the 
convention of the Independent Natural Gas Association of America at Houston, 
Tex., was paid for by John A. Ferguson, executive director of the association. 
My transportation to and from Houston was paid for by the Federal Government. 


Travel expenses and benefits 

February 1957: On a trip to inspect the facilities of various pipeline companies 
and natural gas producers under our regulation in the States of Louisiana, 
Texas, New Mexico, and Colorado, we were transported to some of the installa 
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ne we visited by plane, boat, or automobile furnished by the company whose 
> ties we were inspecting. We were also flown over and given an aerial view 
eee ot the properties. There was no other transportation available except 
¢ senibitive cost to the Government, and this transportation was furnished to 
at us in our investigations. The companies supplying the transportation 
Fae United Gas Pipe Line Co., Union Producing Co., and Colorado Inter- 
“ Gas Co. Our travel expenses to and from Washington to where we made 
om tion of the facilities were paid by the Federal Government. 
el 1957: On a trip to inspect underground storage of natural gas and 
parte installations on the Niagara and St. Lawrence Rivers in connection with 
the work of the Commission, I was again transported by automobile and airplane 
mile making the actual field inspection of the facilities. I do not know which 
smpany owned the airplanes transporting us or the cars which transported us 
1g inspect the underground gas storage facilities, but we were furnished with 
quto transportation by the Niagara Mohawk Power Corp. while inspecting the 
dectric installations on the Niagara River. 
Vacations 


None. 


| Batertainment 


None. 

Other benefits or payments 

I have occasionally been invited to lunches, dinners, or cocktail parties by 
representatives of natural gas or electric companies or associations of these 
companies but have kept no record of these invitations, and I have tried to adopt a 
pliey of repaying such favors by inviting the persons who invited me to a like 
affair at my own expense. 

Mr. Moss. You have listed here as a trip in February 1957, for the 
purpose of inspecting the facilities of various pipeline companies and 
natural gas producers under your regulation in the States of Texas, 
New Mexico, Colorado, and Louisiana. Were you transported by 
plane! d 

Mr. Kunz. No, I went by private plane from here to New Orleans. 

Mr. Moss. Whose plane was it? 

Mr. Kure. I shouldn’t say private plane. Public plane. I went 
by Government transportation from here to New Orleans in company 
with Mr. Carl Kallina, the head of our Bureau of Gas Rates and 
Certificates, and Mr. Frank Hall, who was Assistant to Commissioner 
Connole. 

The purpose of that trip was to make an inspection tour of different 
pipeline and producing facilities. 

After we had arrived in New Orleans, I was transported either by 
boat or by private plane owned by the United Gas Co. out into the 
Gulf of Mexico to inspect the facilities lying offshore. And the trips 
fom New Orleans out into the gulf were made in a private plane. 

Mr. Moss. How long did this trip take ? 

Mr. Kune. I think the entire trip took a week. We were in New 
Orleans, I think, for 3 days, and each day we spent in either looking 
over pipeline facilities, drilling offshore, or drilling in the marshlands. 

Mr. Moss. What other hospitality was supplied you during this 
week ? 

Mr. Kiixx. I paid my own hotel bills, my room, some of the meals; 

know when we were out, all of our luncheons were furnished be- 
culsé We were out on the drilling rigs, and some of our dinners also 
were furnished and I believe we all met for breakfast a time or two, 
which was paid for by representatives of the different companies 
whose facilities we were inspecting. 
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Mr. Moss. Who were the representatives of the gas campanies png. | 


ent with you ? 


Mr. Kurne. Well, for United Gas Pipe, Walt Spears, who ig th | 


executive vice president of Union Producing, and a man, their qj. 
vision manager in New Orleans, I believe his name was Storey, ge. 
companied us and showed us where these facilities were. We couldn} 
go out ourselves. We had to have someone show us and take yg 
around. Those two accompanied us, and I believe they paid for some 
of the meals we had. I don’t know how other meals were paid fop 

Mr. Moss. Are any of these officials who represented their firms jp 
Washington or call upon the Commissioners here in Washington} 

Mr. Kurne. No, none of them at all. They were local officials, 

Mr. Moss. Your next trip listed is April of 1957, inspection of 
underground storage of natural gas and electric installations on the 
Niagara and St. Lawrence Rivers. Who supplied the transportation 
on that. occasion? And what was the mode of transportation? 

Mr. Kune. Well, we went by train or plane to Pittsburgh. The» 
were commercial planes, It was merely while we were inspecting the 
facilities of the underground storage that the companies transport 
us. We first flew over the storage field and then we went around 
in a car inspecting it. 

The same was true of Niagara when we inspected the power station 
up there. This was after the powerplant had fallen in the Niagara 
River, the Selioelkopf plant, and we inspected it—we flew over it and 
also were transported by private car. 

I believe the plane on the underground storage trip was owned either 
by New York Natural Gas or by Texas Eastern, I don’t know which. 

Our transportation by plane at Niagara was actually by an entirely 
separate company. It was not a regulated industry. It was 

Mr. Moss. How long did this trip last ? 

Mr. Kune. I would say it was very nearly a week. It was 4 or) 
days. 

Mr. Moss. What other expenses were underwritten by the sponsors! 

Mr. Kuine. Well, nothing, other than meals. We paid our own hotel 
bills and all of our transportation except actual transportation for 
inspection of facilities. 

Mr. Moss. You paid your transportation from Washington, D.C.’ 

Mr. Kune. Yes, that is correct. 

Mr. Moss. And all hotel bills? 

Mr. Kurne. All hotel bills. 

Mr. Moss. Now, have there been any other trips since April of 1957! 

Mr. Kune. Well, I accompanied Chairman Kuykendall to Commis- 
sioner Hussey’s funeral. 

Mr. Moss. And no others? 

Mr. Kune. There were two other trips. When I was in New 
Orleans in September 1958, I was taken on another inspection tour by 
boat of the offshore facilities. In that instance, the Phillips Petro- 
leum Go. had a group of people attending the convention that they 
took out, and I-was among them. There was one other trip, I went 
to the Interstate Oil Compact Commission—I am the Commission’ 
official, representativée.on that—at Philadelphia, in December of last 
year, and I was driving up, and Mr. Wimberly who attends those con- 
ventions also, asked me if I was driving up and he said, “Well, his wife 
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ond he were going, why didn’t we go with them” and I went with them 
intheir Chrysler rather than my Chevrolet. 

Mr. Moss. Were there any other trips? 

Mr. Kune. No, sir, those were the only ones. 

Mr. Moss. Would you feel that a proper charge to the Government, 
if you are to underta <e inspection trips, that they be taken at Govern- 
mentexpense? 

Mr. Kune. Well, it is almost impossible to do that. They are at 
iglated places. On these inspection trips we took we probably could 
have hired cars or hired boats or hired planes but it would have been 
{ificult, and we wouldn’t have known where to go. We need someone 
io show us around, and this was very much easier. It probably could 
have been done the other way. 

Mr. Moss. That wasn’t what I asked you. I asked you, as to your 
pinion, Which would be the more appropriate method, arranging and 
underwriting the expenses of such trips? 

Mr. Kiixe. Well, perhaps it would be more appropriate to arrange 
and underwrite the expenses. 

Mr. Moss. Previously, I asked you if you had had any contacts from 
executive departments. I think I should ask you specifically. Have 
you been contacted from anyone in the Office of the President? Any 
ofhis assistants, secretaries 

Mr. Kurnr. In the 314 years I have been in Washington, I have 
been contacted twice. On the first occasion, Mr. Robert Gray tele- 

honed me, asking me if I knew a certain man in Wyoming. He isa 
i anese ; his name is Tosh Suyamatsu. 

r. Moss. Was this on business before the Commission, or in 
connection with anything before the Commission ? 

Mr. Kune. No; they were considering hiring him as an attorney in 
some area, and he had practiced in my court in Wyoming, and they 
asked my opinion of him. 

Now, the second time that I had a call from the White House was 
during the absence of Chairman Kuykendall. The call came to the 
Chairman’s office and was referred to my office, and it was in late 
March of this year, 3 or 4 days after this Corcoran incident had ap- 
peared in the papers, and I had a call from Mr. Dave Kendall, and he 
asked: “What’s all this fuss about?” And he said: “I would like to 
have you come up and advise me as to what is going on down there.” 

He was asking about these stories in the paper. 

Mr. Moss. And did you go down and so advise him ? 

Mr. Kurne. That is right. 

Mr. Moss. What did you tell him ? 

Mr. Kune. I told him, as nearly as I could, just what I have told the 
committee here today. 

Mr. Moss. Do you know the reason for his interest in the matter 
before the Commission ? 

Mr. Kurvr. Well, I don’t know his reason but I assume it was 
possible the President would be asked a question at a press conference 
ind that he wished to be briefed on it. 

Mr. Moss. Did he ask you regarding any other ex parte contacts by 
ther individuals ? 

Mr. Kine. I don’t recall that he did. 

Mr. Moss. He only expressed an interest in the Corcoran case? 
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Mr. Kirn. Well, he was wanting to know what it was about, 

Mr. Moss. Did he make any inquiries at all regarding the ex pant, 
practices which had been stated publicly, at least, to be rather wide. 
spread ? 

Mr. Kurne. No. I was only there a very few minutes. He had 
another appointment and he just asked me briefly to tell him wha 
had occurred. 

Mr. Moss. Have you had any contact with anyone else at the White 
House ? 

Mr. Kune. Never, except on a social occasion. 

Mr. Moss. On some social occasions. And, on those occasions, has 
there been any discussion of Commission business ? 1 

Mr. Kune. No. Once each year there is .a dinner for the different 
appointees of the regulatory agencies and other branches of the 
Government. 

Mr. Moss. Am I to understand, then, that it is your position that 
not a single name listed in here, in contacting you, ever discussed the 
merits of a case? 

Mr. Kure. No, that is not my position. 

Mr. Moss. Other than Mr. Corcoran ? 

Mr. Kune. No, that is not so. I have testified that if they got on 
the merits, we immediately, either I or in one or two instances the 
attorney himself has said, “Well, we are on the merits of a case that 
is before the Commission,” and we have immediately stopped discus- 
sion. That has happened several times with different parties. But 
we have not pursued it in any of these instances. 

Mr. Moss. But you can’t recall which of the parties were involved 
in those instances ? 

Mr. Kure. Well, I testified, I believe, to some of them. 

Mr. Moss. You testified to two, and I am not certain that they are 
inhere. I will look and see. 

Did Mr. Clammer ever discuss with you where you got around to 
merits and had to be cautioned not to comment ? 

Mr. Kune. No, he never has. 

Mr. Moss. You already testified about Mr. Corcoran. 

How about Mr. Cossey ? 

Mr. Kune. No, I don’t believe he has ever. 

Mr. Moss. Mr. Domers? 

Mr. Kune. No. We have known each other so well, because he was 
executive director for the first 3 years I was on the Commission, that 
we have gotten on the merits once or twice and then we have gotten 
off them, and I just said, “We can’t discuss this” and he has stopped. 

Mr. Moss. He has gotten into an area where you had to consciously 
say, “We can’t discuss that,” to Mr. Domers? 

Mr. Kurne. Yes, that is true. 

Mr. Moss. Mr. Foster? 

Mr. Kurne. No, I don’t believe so. 

Mr. Moss. Mr. Gardner? 

Mr. Kune. Goldberg. We have been—that has come up between 
us at times. Mr. Goldberg was attorney for the Colorado Public 
Utilities Commission and he is very highly ethical. 


Mr. Moss. I was talking about Mr. Gardner of McGraw-Hill. 
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Mr. Kune. This is a publishing company. That is not a regulated 


Mr. Kune. We have remarked a couple of times that we should 
keep off the record and we were getting on it, and one or the other of 
has said, “Well, let’s not discuss that.” 

Mr. Moss. There is a case where a discussion has developed where 
, record was involved and again a conscious effort to stop the 
discussion ? : ate ; saa 

Mr. Kuve. Yes, it has happened, but it is almost impossible in 
sdiscussion not at times to get on to— 

Mr. Moss. William Grove? 

Mr. Kune. I don’t believe it has ever occurred that we have stopped 

other. 
— Moss. Mr. George Guy? oe 

Mr. Kuve. No, I don’t recall that in his case. 

Mr. Moss. Mr. Jennings ? 

Mr. Kune. No, we never have there. 

Mr. Moss. Although he did get around to informing you that un- 
gs there was an expediting of a matter they might lose some gas 
out of a well, because someone was bordering their property, would 
bedraining it off ? 

Mr. Kune. That happened frequently. 

Mr. Moss. And I think we agreed that was a matter of merit, that 
was giving you a reason why you should act to expedite. 

Mr. Kuixe. Well, I did not fully agree with you there. I can say 
itborders on the— 

Mr. Moss. You had a qualified agreement with me at that point. 

Mr. Kune. Yes, but it is a matter that in order to transact business 
wealmost have to tall to industry people on that. 

Mr. Moss. Mr. Paul Kayser ? 

Mr. Kune. No, he is not a lawyer. 

Mr. Moss. He doesn’t have to be a lawyer to get close to the merits. 

Mr. Kunz. No, I never got to stopping him. 

Mr. Moss. I am not either, but I try to get on the merits once in 
awhile. He has never discussed anything approaching the merits, 
the substances of the issues ? 

Mr. Kune. Not that I recall. 

Mr. Moss. Mr. Leverett ? 

Mr. Kunz. Mr. Leverett, no. 

Mr. Moss. I have got two nines and two tens; that is why I am 
tuning too many pages, that is. 

Mr. McAllister ? 

Mr. Kuixe. No, I don’t believe we have ever had to try to stop 
each other. 

Mr. Moss. Discussed consultation of cases with him ? 

Mr. Kiinr. Yes. 

_ Mr. Moss. We agree again there was a question of qualified merit 
involved in those consolidation matters. 

Mr. Kuine. I don’t believe we have ever stopped each other or that 


ny. 
if Moss. Now, we will take Mr, Goldberg. 





Thave ever stopped him. 


Mr. Moss. Mr. Bruce MeCannon ? 
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Mr. Kuine. Yes. We were getting pretty close to the merits of 
ease recently. It was probably the last visit he was in on, anq « 
thought we should not discuss it any further. , 

That was the pending application of 

Mr. Moss. Fred McIntire? 

Mr. Kune. No, I don’t ever recall that with him. 

Mr. Moss. Mr. Merrill ? 

Mr. Kuinr. No, I don’t believe we have ever gone that far with him, 

Mr. Moss. You did indicate that there you could have discuss 
Trans- Western in a petition for rehearing. E 

Mr. Kune. I believe that isso,correct. Yes. 

Mr. Moss. In the discussion of those matters could you well avoid 
any of the issues, the substantive issues in the matter ? 

Or wouldn’t you have to skirt them pretty closely ? 

Mr. Kune. We might have skirted them pretty closely. And } 
is a question there of whether I considered them substantive or not 

Mr. Moss. Mr. Parriott? 

Mr. Kune. No, I don’t recall of any instances with him who 
I had to stop him. 

Mr. Moss. This is one that intrigues me because you stated that 
you had voted to dissent on a proposed rate increase and Mr. Parriott 
wanted to know why ? 

Mr. Kuine. Yes, that is true. 

Mr. Moss. Were you on the majority on that matter—no, of cours 
not. 

Mr. Kurne. No: I dissented. 

Mr. Moss. He did discuss with you though “what would happen if 
we reduced our”—lI think he quoted 24 and you felt 22, something of 
that sort. 

Mr. Kurne. Yes, that is true. 

Mr. Moss. And getting into a discussion of what your attitude 
might be if they moved to reduce it, were you avoiding the merits 
at that point ? 

Mr. Kuine. Well, we had already decided, entered an order 
suspending a rate to which I had dissented. 

Mr. Moss. But you had not decided it, merely suspending it? 

Mr. Kune. That is right, we didn’t get into the matter of a just 
and reasonable rate. That will bea year from now. 

Mr. Moss. The matters are still pending ? 

Mr. Krrne. Oh, yes. I don’t believe there will be a hearing before 
the examiner completed in the next year. 

Mr. Moss. Mr. Pyburn? 

Mr. Kuine. No, I know we have undoubtedly in my discussions 
with him, I have probably touched on the merits of some cases or he 
has, and I-—— 

Mr. Moss. Mr. Roetzel ? 

Mr. Kurne. Well, if you call the Colorado Interstate contacts 
improper, I have discussed them with him, but I don’t consider them 
such. 

Mr. Moss. I find myself in agreement with Chairman Harris’ state- 
ment on that matter. 

Mr. Krrne. Yes. 

Mr. Moss. Mr. B. Ross? 
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Wr, Kunz. Now, Mr. Bradford Ross is also, has also been very 

upulous in avoiding any reference to contested cases. I think there 
a fares or four times it has come up when he and I have been 
Dcning matters that we have stopped because we were getting on to 
acontested matter. ails ad} 20 

Mr. Moss. ‘Then this is another instance where you have gotten 
into an area — — to again say, “We had better stop talking, 
have gone far enough. 
Oe eave. Yes, I have had him stop me because, as I say, he 
yas former General Counsel of the Commission and I would ask him 
uestions on Many occasions, and he would say, “Well, I can’t discuss 
that because I have a case before the Commission involving it. 

Mr. Moss. Then you_ noted that there was in one instance here, 
November 24, the occasion of Mr. Clarence Ross. 

Mr. Kune. Yes, I have never stopped him that I know of. 

Mr. Moss. Did he ever attempt to discuss the merits ? 

Mr. Kxine. Well, not that I recall. 

Mr. Moss. You did, in the case of Mr. B. Ross on a matter which 
you stated was noncontested, discuss an application for exchange 
of gas? 
vt Kure. Yes, and I want to make it clear that where the only 
other party to the case is the staff, where there is no other contesting 

rty, that I have talked those matters over, not only, on occasions, 
not only with Mr. Ross but with other parties that have called upon 
me. 77 

In other words, I consider that the staff and the Commission are 
me and the same, we are there to protect the consumers and they are 
there to present their viewpoint. 

If there are no other party than the two of us I have talked those 
matters over On Many Occasions—— 

Mr. Moss. Isn’t it important that contacts on matters that are tech- 
nically noncontested, be on the record just as they are in a contested 
matter ? 

Mr. Kuinr. Probably it would be best but I don’t think we would 
ever get any work done, and I want to make that statement clear. 

Mr. Moss. Why? Are most of the matters noncontested or are 
most of them contested ? 

Mr. Kuve. Well, any major matter is contested but there are just 
dozens of things come up every day that are not contested and those 
are the matters—now I have talked those matters over where the staff 
iis been the other party and opposing them, with practically every 
attorney on this list, what I consider to be noncontested matters. 

Mr. Moss. Mr. Sanders ? 

Mr. Kunz. No, I don’t remember any discussions during the prog- 
ress of a case. 

Mr. Moss. He has discussed shortening of time to file exceptions 
ind also to expedite. 

Mr. Kune. That was my recollection from these dates here. 

Mr. Moss. I think we disagreed there. It is my feeling that that 
was a matter of substantive right and therefore would be in the same 
category as some of the others. 

Mr. John Scott ? 
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Mr. Kune. No, I don’t recall ever having discussed anything in. 
proper with him. 

Mr. Moss. Mr. Wimberly ? 

Mr. Kirn. He has been a former Commissioner and he appr. 
ciates the position we are in. He just never discusses any matter tha 
he is interested in. 

Mr. Moss. He has never skirted that even ? 

Mr. Kune. He is very scrupulous to avoid it. 

Mr. Moss. Mr. J. Wolf? 

Mr. Kune. No, I don’t—Mr. Wolf is very careful also. I don} 
recall ever having discussed any matter with him. That is, on the 
merits. 

Mr. Moss. You called him, for instance on January 29 of this year 
apparently without any call on his part. | 

You initiated the call to him. 

Mr. Kure. Yes, I called him about a matter that was pending in 
the courts. I believe I testified that the California Co. whom he re 
resented was appealing or was defending an appeal, together with 
the Federal Power Commission, which appeal was being taken to the 
ninth circuit, and our position and the company position were the 
same on that and I wanted to ask his views on certain points. 

Mr. Moss. Mr. Woodfin ? 

Mr. Kune. Well, as I testified the very last conversation on A 
10, I had to stop Mr. Woodfin, just tell him that I could not listen to 
him any more. 

Mr. Moss. There are quite a number then, in finally going through 
that who have skirted the edge sufficiently that they had to be cav- 
tioned not to go further? 


Mr. Kune. Yes, although in two or three instances it was the at- 


torneys who cautioned me. 

They said “We can’t go into that because we have a matter involy- 
ing the same issue pending before the Commission.” 

Mr. Moss. Mr. Chairman, those are all the questions I have. 

Mr. Cuatrman. Mr. Kline, you have had a pretty full day here, s0 
T imagine you are glad to end it, too. 

I thank you for your cooperation in helping to develop the facts in 
these matters that we are charged with looking into. 

Anything else, Mr. Lishman ? 

Mr. Lisuman. No, sir. 

The CuatrmMan. So with the thanks of the subcommittee for your 
testimony and your cooperation you may be excused. The subcom- 
mittee will adjourn until Monday morning at 10 o’clock at which time 
Mr. Connole will be the witness. 

(Whereupon, at 5:20 p.m., the hearing was recessed, to reconvene 
at 10 a.m., Monday, May 16, 1960.) 
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(Federal Power Commission) 


MONDAY, MAY 16, 1960 


Hovsr or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
oF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittce met, pursuant to recess, at 10:05 a.m., in 
the caucus room, Old House Office Building, Hon. Oren Harris (chair- 
nan of the special subcommittee) presiding. 

Present: Representatives Harris, Mack, Moss, Flynt, Bennett, 
Springer, and Derounian. 

Also present: Robert W. Lishman, chief counsel; Beverly M. Cole- 
man, principal attorney; Julius Ganet, attorney; William Brewer, 
attorney; Herman C. Beasely, clerk; and Jack Marshall Stark, mi- 
nority counsel. 

The CHAIRMAN. The subcommittee will come to order. 

The first witness today, as we resume hearings in connection with 
the Federal Power Commission, will be Mr. William R. Connole. Mr. 
Connole, will you be sworn, please, sir? 

Do you solemnly swear the testimony you give to this subcommittee 
to be the truth, the whole truth, and nothing but the truth, so help 
you God ? 

Mr. Connor. I do. 

The Cuarrman. Have a seat. 


TISTIMONY OF WILLIAM R. CONNOLE, COMMISSIONER, FEDERAL 


POWER COMMISSION 


Mr. Connote. Thank you, Mr. Chairman. 

The Cuarrman. Will you state your name for the record, please, 
air? 

Mr. Connote. My name is William R. Connole. I am a Commis- 


The CuarrmaNn. How long have you been a member of the Federal 
Power Commission, Mr. Connole? 

Mr.Connote. Since June of 1955. 

The CHarrman. Do you have a statement you wish to present to the 
sibcommittee ? 

Mr.Connotr. Yes, I do, Mr. Chairman. 

The CHAIRMAN. Very well, you may proceed with it. 

Mr. Connoie. Thank you. 
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My name is William R. Connole. Iam a Commissioner in the Req 
eral Power Commission. . 

During an appearance before this committee on March 93, 1960 
commenting on H.R. 4800, 86th Congress, Chairman Kuykendal] test. 
fied in response to questions from the chairman of the committee thy 
a representative of an applicant for a certificate of public convenieng 
and necessity authorizing construction and operation of a natural oas 
pipeline to bring Canadian gas into the midwestern part of the United 
States had “talked” to him and to a “majority of the members of the 
Commission.” 

Chairman Kuykendall described the substance of the conversation 
with him. I was later identified as one of the “majority of the men. 
bers of the Commission.” . 

I interpolate, Mr. Chairman, at this point to state to the committee 
that this prepared testimony I am now delivering was prepared prior 
to the commencement of this hearing. 


If there is any repetition or duplication, I apologize for it. I fel. | 


however, that the committee should be entitled to the informatigy 
which I had prepared in anticipation for the committee. 


Since that date, namely March 23, 1960, there have been widespread 


misunderstandings of the circumstances referred to by Chairman 
Kuykendall and more particularly of my part in them. 

If not corrected, they could adversely affect the operations of the 
Federal Power Commission and perhaps even undermine the splendid 
record of that body. Moreover, they also tend to reflect on my own 
reputation and integrity. 

As vague and unfounded as these reports are, their seriousness 
requires that my part in the events referred to by Chairman Kuyken- 
dall be told. : 

Accordingly, I was eager to appear before this committee and I 
am delighted that an opportunity has been presented to me to do so. 

There are two issues here. First, whatever statements were made 
to me by any representative of this applicant after the proceeding was 
submitted, was my action on any contested issue in that case affected 
one way or the other by what was said ? 

Second, and regardless whether I was not so affected, did I permit 
an official of a corporation seeking a certificate of public convenience 
and necessity from the Federal Power Commission to make any repre- 
sentation on the merits of a contested issue in private without the 
presence of the adverse party ? 

My position on the first issue is simple. From the first formal 
meeting of the Commission to consider the issues in the proceeding, 
a meeting that took place 3 days before the alleged representations 
were made, my position on the issue of rate of return was firm. 

It remained unchanged throughout the decisionmaking period. In 
all substantial particulars it was adopted as the basis for the decision 
that finally issued. Accordingly, it 1s plain I was unaffected in any 
way by events to which Chairman Kuykendall testified. 

My position on the second issue is also simple. I took every pre 
caution within the bounds of good taste and prudence to prevent the 
corporation official from discussing on its merits any contested issue 
in any pending proceeding before us. As a matter of fact, no m 
proper discussion was had. 
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[shall now discuss these two issues fully. 

Point No. 1: The decisional process. Before recounting the events 
that took place while the matter was under active Commission con- 
jderation, I must state one firm conviction. : 
[firmly believe that normally there is no good reason or necessity 
ip describe the details of the decisional process followed in reaching 
,Commission decision. I should never have done so had not my al- 
leged position become the subject of public discussion and of concern 
io this committee. Because my position has become an issue, how- 
ever, it is necessary for me to breach what I believe to be the privacy 
of the Commission meeting room, a matter as sacred, I dare say, as 
that of any other judicial or quasi-judicial body. ; 

Thedifliculty of recalling the exact thought processes by which quasi- 
legislative and quasi-judicial decisions are made are immediately ap- 
parent to a deliberative body such as this committee and indeed, should 
not be hard for any one to understand. ve 

[do not vouch for the absolute accuracy of my characterization 
ofanyone’s position other than my own. What follows, however, are 
my best recollections. 

The first meeting of the Commission following the oral argument 
inthis case was held on Friday, October 23, 1959, at 10 o’clock in the 
norning on an agenda which included several other proceedings. I 
interpolate here that this date, October 23, followed the date of oral 
argument by 3 days. ‘The argument was held Tuesday, October 20, 

Present at that meeting on October 23 were Chairman Kuykendall, 
Commissioners Kline and Stueck, and myself. At that meeting it was 
my position that in my judgment the company had not sustained its 
case that a 7-percent rate of return in the third year of operation would 
benecessary successfully to finance the proposed project, pointing out, 
however, that the company had plainly experienced difficulty in finane- 
ing its already certificated southern half on a certificate which con- 
templated rates yielding a rate of return of no more than 614 percent. 
Itook the position that the then prevailing conditions in the money 
market in all probability would make it impossible to state conclusively 
that a 614-percent return would be sufficient by the time the com- 
pany entered the money market. 

I pointed out that interest rates had generally increased since our 
ution with respect to the southern half of the entire project and that 
they were now at almost unprecedented levels. No newly certificated 
pipeline had tested that market. There was no reliable indication 
or evidence of what the cost of either senior or equity capital would 
be for a new project starting business in such circumstances and 
engaged in the almost unique business of bringing Canadian gas into 
the United States. 

In light of these conditions I suggested that it would be putting the 
art before the horse to decide at this time at what rate of return the 
public convenience and necessity required the certification of the 
project. 

_ These statements, of course, related only to the rate of return issue 
mthis proceeding. On the various other elements of public con- 
venience and necessity I make no statement here since no question 
has been raised with respect to our treatment of them. I must state, 
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however, that each of these elements was treated fully and completely 


in our deliberative process. 
I also pointed out, however, that with respect to this issue at Jeag 
all the customer companies had executed, or indicated their wil]; 


make the line financially feasible even though these contracts egp. 
templated rates yielding a rate of return as high as 7 percent, 

Moreover, no intervening public authority, regulatory body, o 
consumer interest had raised the issue of rate of return at the pro- 
ceeding. It seemed obvious that the line was financially feasible. 

Accordingly, I recommended that if the Commission ultimately de. 
cided that the line was required by the public convenience and neces. 
sity by every other standard, it could legitimately find that the project 
was economically feasible. 

It might then find that the company had not made out a ease for 


this rate of return, and, accordingly, we could not authorize the | 


project on terms requested. 

I suggested that we would permit the company to test the money 
market and return to us after 1t had done so with a plan of financing 
that was the result of actual pragmatic experience rather than the 
product of informed speculation by a company official. 

At this point I did not suggest the detailed implementation of this 
idea. I do not recall whether that approach was acceptable at that 
time to any other Commissioner. Refreshing my memory, based on 
the testimony of the Chairman, I am prepared to say that my recol- 
lection does confirm the Chairman’s testimony that at that time he was 
of this view. I clearly recall, however, that the four Commissioners 
present were unanimous that the record as it was at that time would 
not support a finding that revenue sufficient to produce a rate of re- 
turn of 7 percent on net rate base in the third full year of operation 
would be required to finance the project. While I cannot speak for 
any other member of the Commission, I believe I am stating an 
accurate recollection of the facts. 

There seemed no likelihood of agreement at this meeting. Since 
Commissioner Stueck would not be present at another meeting of the 
Commission on the case until October 29, the next last regular work- 
ing day on which we could act if an order was to issue before the 
contractual deadline, it was agreed that a tentative draft for discus- 
sion purposes would be prepared fully discussing all the evidence in 
the proceeding. 

The issue of rate of return was to be discussed and the return fixed, 
for illustrative purposes only, at the 614 percent which had been 
authorized for the southern half. Administrative supervision over 
the drafting was assigned to no Commissioner. 


; Ing. | 
ness to execute, contracts to purchase gas in the volume sufficient tp | 


Successive meetings of the Commission were held on Tuesday, Oc- | 


tober 27. Mind you, the first meeting was October 23, Friday. Suc- 
cessive meetings of the Commission were held on Tuesday, October 
27, and on Wednesday, October 28, at which further discussion was 
held on, among other cases, the Midwestern proceeding. 

I am unable to recall the discussion which took place at those meet- 
ings in detail, but I know that only Chairman Kuykendall, Commis- 
sioner Kline, and myself were present. I am able to say without 
hesitation, however, that at least, and this of course I have corrected 
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by my testimony this morning and implemented in greater detail, at 
ieast by the meeting of ( Jetober 28 Chairman Kuykendall and I were 
inagreement on the position I have outlined. f nr 

Notice again that the suggestion which the Commission ultimately 
adopted had been made and fully discussed October 23, 3 days before 
the company official’s visit. 

Ata meeting on Thursday, October 29, at 2 o’clock in the afternoon, 
the subject was again discussed. This was the first meeting at which 
(Commissioner Stueck was present since the meeting of the preceding 
Friday. iat ' ’ 

Since the agenda for this meeting contained some 49 items, all re- 
tiring Commission action and some requiring considerable discussion, 
itis obvious that the Midwestern proceeding did not receive extended 
discussion at that meeting. 

The last meeting on the subject was held on Friday, October 30, at 
{0a.m., at which time we addressed ourselves once again to the draft 
that had been prepared in Commissioner Stueck’s absence as it has 
heen reviewed by the various Commissioners with the assistance of 
staff members. 

We also addressed ourselves to the suggested changes in the drafts 

repared under the direction of one or more Commissioners. This 
isthe standard procedure by which the Commission operates. One of 
these drafts followed out the suggestion in greater detail which I made 
at the initial meeting. After extended discussion and consultation 
with staff experts, the final draft, as changed and amended at that 
meeting, was adopted by the Commission as its unanimous decision. 

So much for point No. 1, the decisional process. 

Now, point No. 2, the visit. Late in the afternoon of Monday, 
October 26, 1959, Mr. Thomas G. Corcoran, who I understand is cor- 
porate general counsel of Midwestern Gas Transmission Co., entered 
my outer office and asked my secretary for permission to see me. He 
had no appointment with me and had asked for none. He had not 
told me nor my office that he was coming nor did he state to my secre- 
tary the purpose of his visit. 

ince I knew that there was pending before us a proceeding in which 
one of the firms with which he was associated was involved, I went 
tothe door of my private office and in the presence of others, cautioned 
him courteously but unmistakably that I did not intend to discuss the 
issues in that case. I did so even though there was no competing 
applicant for the certificate in the proceeding nor any party with an 
interest adverse to the applicant on the chief issues in controversy. 
This statement was made before three witnesses, one not employed by 
theCommission. I then invited him to enter. 

Mr. Corcoran was in my office for a very few minutes. He advised 
me he was in a hurry, because he had only a short time between ap- 
pointments. I understand, since this hearing, that it was as the 
chairman and Commissioner Kline claimed. Nothing was urged on 
me with respect to whether or not. the certificate that had been ap- 
plied for by Midwestern should be granted. I was not urged to con- 
sider certificating the proposed project on a finding that a rate of 
return in the third year of 7 percent would be necessary to finance the 
project. This, as has been testified to at length, had been the position 
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of the company on the record. Neither was any other issue jp the 
proceeding discussed. 

There were only two brief references that could in any way be Con: 
nected with the pending case. 

First, we touched briefly—Mr. Chairman, when I say brief refer. 
ences, 1 don’t mean 5- or 10-minute discussions, I mean brief refep. 
ences. I have gone out of my way to scour my memory of this jp. 
portant discussion to find whether there is any matter that could haye 
been touched on, that could have been touched on the matter, The 
are the only two, I assure you, and they are brief, probably not mor 
than a sentence. 

First, we touched briefly on the critical importance of the Commis. 
sion’s action being taken by October 31, 1959, and this is importan 
regardless whether it denied the application or granted it, because. 
plainly, in my judgment, there would be no certificate, there would be 
no case, if the matter had been permitted to die by the operation of 
the contractual language. 

The significance of this date derives from the Trans-Canada, Mid. 
western contract which was cancellable on November 1, absent Fed. 
eral Power Commission import authority. 

Parenthetically, the committee should know that exactly 1 year 
earlier the Commission had issued an order in substantially the same 
general matter denying certificates to all applicants for authority to 
serve Chicago. In denying those proposals, we indicated particulars 
wherein they could be improved, including the elimination of a non- 
functional central segment in Midwestern’s proposed project, leaving 
two portions, a southern system serving Chicago and environs with 
U.S. gas from Louisiana, and a northern system bringing gas from 
Canada to the North Central States. The application I am now 
talking about was made by Midwestern to conform to these stated 
conditions. 

The second reference was also brief. As I recall it, it went to the 
difficulties that had been experienced by Midwestern in obtaining 
permanent financing on the previously certificated southern portion 
of its pipeline, all of which facts, of course, had appeared in the ree- 
ord, had been discussed on the briefs, and had been urged on us in 
oral argument. Since these facts were fully spread on the record, 
obviously a restatement of them could have made no impression on 
me or on my position on the merits of the issue. Equally obviously, 
my position in point of fact was not affected. 

A third matter was discussed which had no bearing on the pending 
Midwestern matter. 

There have been references, brief, I emphasize. As I recall it, they 
went to an alleged representation by Mr. Corcoran to a contemplated 
reduction in Tennessee Gas Transmission Co.’s equity position in Mid- 
western. Mr. Corcoran never discussed this matter with me in a con- 
text that would relate it in any way to a pending case. In fact, it was 
in connection with a discussion of the many problems involving con- 
sumers in the Northeast served by Tennessee. I have constantly urged 
any representatives of Tennessee and other suppliers of the Northeast 
to seek an equitable and practical solution to the price and supply 
problem plaguing that part of the country. This was an almost in- 
evitable subject whenever I talked with any representative of any of 
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he many, Many natural gas companies supplying this part of the 
+ “In the course of such a discussion we considered the effect on 


ihe difficulty in solving the problem that resulted from the extinguish- 
ing of Northeastern Gas Transmission Co., the wholly owned sub- 
jdiary of Tennessee Gas Transmission Co. Mr. Corcoran mentioned 
themany rate problems that had resulted and, as I recall it, suggested 
that Tennessee Gas Transmission Co. might be aggravating these prob- 
Jems by keeping 100-percent equity position in Midwestern. I never 
tied that remark to the pending A/idwestern case. I still fail to see its 
mlevance to the issue we are discussing today. I do know, however, 
that even assuming there was relevance intended I could not have con- 
sidered his remarks as affecting in any way the pending proceeding, 
for,as 1 have shown, I had already reached what I considered to be the 
errect solution to this proceeding several days previously after care- 
fil consideration of the record. Moreover, I never deviated from that 
ition. lure aes ; 

In conclusion, I submit that my position in this proceeding was not 
iltered in any respect as a result of representations made by any officer 
of Midwestern in private and without the presence of a party adversely 
flected by that decision. I submit, indeed, that my position was con- 
tant during the entire decisional period and that in every substantial 
respect it was adopted as the position of the Commission. : 

In addition, I submit that there was no improper representation 
made to me in my office on the afternoon of October 26 by Mr. Corcoran 
inhis capacity as a corporate counsel for Midwestern or any other 
apacity. I further submit that I took every reasonable precaution 
within the bounds of good taste and prudence to prevent any such im- 
propriety from taking place in my presence. 

That concludes by prepared testimony, Mr. Chairman. 

The CHairMAN. Thank you, Mr. Connole, for your explanatory and 
emphatic statement on this particular question. ere 

Now, as it has been the case with some of the other Commissioners, I 
observe that you cover only the question of this one alleged attempt at 
ax parte contact. 

Iam sure there will be a great many questions asked about the gen- 
wal picture from your experience during these years with the Federal 
Power Commission, and particularly since a representative of the in- 
dustry made the broad general statement that ex parte representations 
sem to be the normal course of procedure. 

Mr. Lishman, you may proceed with such questions as you may have. 

Mr. Lisuman. Yes, sir. 

Mr. Connole, did Mr. Corcoran ever see you in connection with 
matters before the Commission on any other occasion than that of 
Monday, October 26, 1959 ? 

Mr. Connor. He never saw me in connection with matters before 
: Commission, as you use that. phrase, in any case, including October 

Mr.Lisuman. Had he ever telephoned to you? 

Mr. Connore. In connection with matters pending before the Com- 
mission? No; he did not. 

Mr. Lisaman. When he met with you on that day, did he discuss 
the question in detail of divestiture of the parent company of 

idwestern 
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Mr. Connoe. No; he did not, other than as I have testified. 

Mr. Lisoman. Were you here during the testimony of Commis. 
sioner Kline? 

Mr. Connote. Yes; I was. 

Mr. Lisuman. He testified that on several occasions Mr. Corcoran 
had called on him in connection with Commission business. Do yoy 
recall that ? : 

Mr. Conno te. I recall he testified ; yes. 

Mr. Lisuman. Do you recall he also testified to the effect that My. 
Corcoran’s insistence on discussing the merits of cases before the 
Commission was such that at one stage he felt impelled to instryg 
his secretary not to allow Mr. Corcoran to have another appointment 
with him ? 

Mr. Connote. I recall that; yes. 

Mr. LisumMan. That has never happened with you ? 


Mr. Connote. I have never instructed my secretary with respect | 


to anyone not to see me. 


Mr. LisumMan. Has anyone ever been insistent on discussing the | 


merits of a case ? 

Mr. Connotz. That is correct, Mr. Lishman. 

Mr. Lisuman. Do you keep an office log or an appointment book? 

Mr. Connotz. I do not. 

Mr. Lisuman. Do you play golf? 

Mr. Connote. I donot. 

Mr. Lisuman. Have you ever met any pipeline company represent- 
ative at a social function ? 

Mr. Connor. Met them and been introduced to them ? 

Mr. Lisuman. Yes. 

Mr. Connotz. I suppose I have; yes. 

Mr. LisumMan. You don’t recall any such occasion ? 

Mr. Connote. I don’t recall ever—well, I wouldn’t say that I do 
not. My memory is pretty weak on those kinds of things. I don't 
recall any specifically right now. 

Mr. Lisoman. Do you know Mr. Wimberly ? 

Mr. Connote. Yes. 

Mr. Lisuman. Did you attend a dinner given by him in December 
1959? 

Mr. Connote. I don’t think I did; no. In fact, I know I did not. 

Mr. Lishman. What is your opinion about the propriety of the 
Commission permitting lawyers’ fees for defending an antitrust suit 
to go into the cost of service ? 

Mr. Connote. I have not researched that question, Mr. Lishman; 


that is a legal question that I have not done the research on that! , 


would want to do before I could give you a firm opinion on it. But 
since I may be called on to judge a case, I prefer not to put myself 
on record without making that research. 


Mr. Lisuman. Well, irrespective of that, if the Commission per- 


mits the cost of defending an antitrust suit to go into the cost of 
service, and ultimately have it passed on to the consumers, doesn’t this 
amount to having the householders of this country in the position of 
paying for the prosecution and paying for the defense of an antitrust 
suit in the Federal court ? 

Mr. Connore. It might have that effect ; yes. 
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Mr. Lasuman. Do you think that is a proper method of regulation ? 

Mr. Connotr. I don’t know, Mr. Lishman, until I have researched 
the problem. That is one side of it. I am sure there are other sides. 

Mr. Lisuman. Well, what is your opinion about the propriety of, 
or the suitability of, having pipeline companies come in and get rate 
increase on top of rate increase on a suspended basis? 

Mr. Connote. I know the Natural Gas Act provides for it, and I 

resume the Congress intended it. 

Mr. LisHMAN. Since you have been with the Commission has the 
Commission ever requested Congress to change the 5-month provision 
inthe act ? i ; 

Mr. Connote. To extend it or reduce it ? 

Mr. LisomMan. Yes. 

Mr. Connote. I don’t know; I don’t recall. 

Mr. Lisoman. Do you think 5 months is an adequate time within 
which the Commission can pass on a rate application ? 

Mr. Connote. I know we haven’t been able to pass on them to date, 
in the most recent period, and I wouldn’t want to say it was improper 
under all conditions. 

Mr. Lisoman. Did you participate in the Colorado Interstate Gas 
Refund case ? 

Mr. Connor. In the case refund, that is the order ordering the 
refund ? 

Mr. LisHMan. Yes. 

Mr. Conno.E. Well, there are four orders ordering refund. I don’t 
recall whether I participated in all of them or not. 

Mr. LisomMAn. The first one involving the three docket numbers. 

Mr. Connoxe. I don’t recall whether there was an order ordering 
refund in three dockets. Let me see what I have here and perhaps I 
can refresh my recollection. 

Could you identify the order as the order 

Mr. Lisnman. I can give you the docket numbers, G—2280, G-2576, 
and G-11717, which have been the subject of testimony by both Chair- 
man Kuykendall and Commissioner Kline. 

Mr. ConnoLe. Well—— 

Mr. Lisoman. As I understood it, you were here in the room during 
that testimony. 

Mr. Connoie. Yes, Mr. Lishman; I am familiar with the cases. I 
knew you questioned the other Commissioners on them. My difficulty, 
though, comes in knowing which of the several orders issued. You 
mean the order that issued approving a settlement. Am I correct in 
identifying it that way ? 

Mr. Lisuman. Yes. 

Mr. Connor. I believe I did participate in that order. If you have 
the order before you, may I ask you to let me see it? It may show it. 

Mr. Lisuman. I haven’t got the order before me, but I understand 
the Commissioner has brought his records with him. 

Mr. Connote. I have some papers showing it here. 

Mr. Lisoman. We have a press release on it. 

Mr. Connotr. Yes; the order approving proposed settlement and 
prescribing refund issued September 30, 1958. Is that correct ? 

Mr. Lisuman. Yes, sir; that is the order. 

Mr.Connote. Yes; I did participate in that order. 
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_ Mr. Lisuman, Does that order modify the original recommend). 
tion of the examiner ? 

Mr. Connote. I don’t think this order had anything to do with the 
decision of the examiner, Mr. Lishman. I believe the examiner's qa 
cision was disposed of in opinion 313 that was issued June 21 of tha; 
year. I maybe inerror on that. I think the—— 

Mr. Lisuman. Did this settlement agreement have the effect of 
reducing the amount which Colorado Interstate was required or rec- 
ommended to have refunded by the original decision of the examiner’ 

Mr. Connorz. Yes; I suppose—yes; it did. If the examiner's deg. | 
sion had been adopted, the refund would have been different than jt | 
was under the opinion 313 and the order approving settlement, | 

Mr. Lisuman. Now, we have had considerable difficulty in ageep. 


taining the exact amount of refund that the examiner recommended, | 


Do you know how much he recommended ? 
Mr. Connote. I don’t think he recommended 
Mr. Lisoman. Asa refund. 
Mr. Connotg. I don’t know; no, indeed. 





Mr. Lisuman. We were told it was a matter of simple arithmetic, | 
but we haven’t been able to have that arithmetic produced as of yet, | 


I wondered if you knew the amount of that recommended refund, 

Mr. Connote. No; I do not. 

Mr. Lisuman. We have had it reported in Oil and Gas and other 
reputable journals as in the neighborhood of $50 million. Would 
that we approximately correct ? 

Mr. Connore. I don’t know. I don’t recall. I never made that 
relationship, I didn’t think it was relevant. 

Mr. Lisuman. Is it a fact that the ultimate settlement that you 
have before you there on December 30, approved by the Commission, 
amounted to a refund of approximately $38,500,000 ? 

Mr. Connote. I suppose it did, Mr. Lishman. I wouldn't want to 
testify under oath that it did, though. 

Mr. Lisnman. Do you have it before you? 

Mr. Connote. Yes; I have the paper before me, but I am afraid 
IT can’t tell you that from just glancing at it. 

Mr. Lisuman. I would like to have you look at it and tell us what 
is in there. 

Mr. Connote. All right. 


Mr. Lisuman. It seems to me it ought to be clear what the order | 


directs or approves as a settlement figure. 


Mr. Connote. I find on page 3 there is a tabulation which shows | 


there is each—and I am reading now from the order issued Decem- 
her 30, 1958, in those three dockets, 2260, 2576, and 11717, captioned 
“Order Approving Proposed Settlement and Prescribing Refund.” 
On top of page 4 appears this: 


For each of the 4 calendar years and the 35 days in 1958 the revenues collected 
for jurisdictional sales, the revenues at the settlement rates, and the refunds 
are as follows: 


Then follows the tabulation: 


Refunds: 1954, $2,259,483; 1955, $11,801,449 ; 1956, $10,696,114; 1957, $7,364,096; 
and January 1, 1958, to February 4, 1958, $1,205,383. 


Those are the figures which I find in the docket. 
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Mr. Lisuman. Mr. Connole, did you participate in settlement con- 
ferences on the amount of refund which should be paid by Colorado 
Interstate ? 

Mr. Connote. By settlement conferences, you mean conferences 
withthecompany. Idid not. 

Mr. Lisuman. Who participated in those settlement conferences ? 

Mr. Connote. I understand the company and its customers. 

Mr. Lisuman. Well, how could the Commission negotiate a settle- 
ment when they didn’t even know the figure that the examiner had 
recommended in the way of a refund? a 

Mr. Connoxe. I didn’t know the Commission negotiated a settle- 
ment. I just told you I didn’t participate in any settlement. 

Mr. Lisuman. Well, it took Commission action to consummate that 
settlement, did it not ? 

Mr. Connote. Yes. ath 

Mr. Lisuman. And you participated in that Commission action. 

Mr. Connote. Yes: I did. 

Mr. Lisuman. Well, didn’t you ascertain what the elements were 
that entered into that settlement ? 

Mr. Connoie. Yes. 

Mr. LisomMan. Well, didn’t you ascertain how much the examiner 
had directed by way of refund ? 

Mr. Connote. I may have at the time. I don’t remember it now. 

Mr. Lisuman. Do you have any records or memorandum that you 
made at that time that showed how far you went into that matter? 

Mr. Connoie. No; but that does not rule out the possibility that 
Tdid. 

Mr. Lisuman. I am not saying that you didn’t, but it seems—isn’t 
thata rather extraordinary situation ? 

Mr. Connoie. No; it is not at all extraordinary, Mr. Lishman. We 
rule on these cases, not on the matter of the dollar volume, but on the 
issues involved. ‘The issues in this case were disposed of by an order 
issued in June of 1958, to which I dissented, as you will notice, from 
that order. 

Now the dollar consequence of that order is—— 

Mr. Lisuman. Well, is it customary for the Commission to make 
settlements of this magnitude with pipeline companies ? 

Mr. Connor. I didn’t know we made a settlement with a pipeline 
company. This was a negotiated settlement, as I understood it, be- 
tween Colorado Interstate Co. and its customers. 

Mr. Lisuman. Forgetting the semantics, is it customary for the 
Commission to enter into a settlement arrangement whereby the 
amount that was found to be payable to the consumer is substantially 
reduced, is that customary ? 

Mr. Connor. I don’t—I can’t answer your question, Mr. Lishman. 
Ihave never made a research on whether it is customary. There is 
certainly no practice among the Commission to settle cases one way 
orthe other. 

Mr. Lisoman. Well, isn’t the consumer concerned with the dollar 
volume of the refund even if the Federal Power Commission is not? 


Mr. Connote. I didn’t know the Federal Power Commission was 
not. 
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Mr. Lisuman. Well, I am trying to find out what basis you gp, 
ducted the settlement negotiations on. Apparently I am not making 
much progress. 

Mr. Connoie. We didn’t conduct any settlement negotiations, 

Mr. Lisuman. What was the title of the document you just reg 
from ¢ 

Mr. Connote. Order approving proposed settlement and preserip. 
ing refunds. 

Mr. Lisuman. Yes. Do you have an order approving the settle. 
ment ? 

Mr. Connote. Yes. 

Mr. LisomMan. Weren't there some negotiations leading up to that 
order ? 

Mr. Connote. Not by the Commission; possibly by its staff, but not 
by the Commission—and by the companies. 

Mr. Lisuman. Did the staff authorize this order? 

Mr. Connote. The staff never authorizes an order. 

Mr. Lisuman. The Commission authorized the order. What part 
did the Commission play in negotiating the settlement? Did they 
direct the staff to go out and negotiate ? 

Mr. Connote. I don’t think so. 

Mr. Lisoman. Who authorized who to go out and negotiate the 
settlement ? 

Mr. Connote. I didn’t think anyone was authorized by anyone in 
the Commission, Mr. Lishman. 

Mr. Lisuman. Did you hear the testimony of Commissioner Kline! 

Mr. Connote. Yes. 

Mr. Lisuman. Did you hear his testimony that he approached the 
principal customer of Colorado Interstate, and discussed settlement! 

Mr. Connote. So I heard; yes, sir. 

Mr. Lisuman. Didn’t that interest you as a—from the point of 
view of protecting the consumer that they were coming up witha 
proposition whereby the consumer was going to have reduced the 
amount of possible refund he might get ? 

Mr. Connote. You mean did his testimony interest me? Yes; it 
certainly did. 

Mr. LisumMan. Well, isn’t there liaison enough between members of 
the Commission so that one Commissioner knows what the other one 
is doing in an important matter ? 

Mr. Connote. Yes. There is very close liaison between our Con- 
mission. 

Mr. Lisuman. Didn’t you know that Mr. Kline had gone to Colo- 
rado for the purpose of interviewing the customers of Colorado 
Interstate ? 

Mr. Connote. I certainly did not. 

Mr. Lisoman. You did not? 

Mr. Connote. I learned it Friday. 

Mr. Lisuman. Didn’t he report back the results of his interview 
with the customer of Colorado Interstate to the Commission ¢ 

Mr. Connote. Not in the detail we heard it yesterday or Friday. 

Mr. Lisuman. Did he report it back in any detail? 
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Mr. Connote. I knew there had been discussions in the matter but 
1 didn’t know to what extent. I didn’t know the results of them. All 
[knew was the outcome of the settlement finally evolved. 

Mr. Iasuman. Did you ever believe the company would go bank- 
rupt if the examiner's order was carried out ? 

Mr. Connote. I never believed it, no; I didn’t know they would. 

Mr. LasumaNn. Did the Commission turn over the settlement of this 
case exclusively to one Commissioner, Mr, Kline? 

Mr. Connote. It didn’t turn over the settlement of the case to any 
Commissioner. ; 

Mr. Lisuman. Mr. Connole, there are about 120 pipelines subject 
to the regulation of the Federal Power Commission. 

Mr. Connote. I think so; yes. 

Mr. LisumaNn. Can you tell us how many of these companies have 
outstanding any temporary rate increases subject to refund 4 

Mr. Connote. No; I could not. 

Mr. Lisuman. Would it be practically all of them ? 

Mr. Connote. I do not know, sir. 

Mr, Lisuman. Who could tell us that? 

Mr. Connote. Our Commission staff has those figures, I am sure, 
somewhere. 

Mr. Lisaman. Mr. Chairman, I would like to have something defi- 
nite supplied for this record. We seem to be getting nowhere in get- 
ting answers. 

Mr. Connote. I am sorry, Mr. Lishman, but I do not have those 
statistics with me. Had I known you wanted them, I would have 
been delighted to prepare them. 

Mr. Lisuman. I would like to have supplied for the record the 
numbers of these 120 pipeline companies and the number of tempo- 
rary rate increases they have outstanding. 

Mr. Connote. Am I to understand it correctly, that material has 
not been asked for before of any other witness? 

The Cuarrman. Well, as I understand, there was a tabulation on 
gas rate increases to gas pipeline companies of March 1, 1960, which 
has been included in the record. Does that not include the informa- 
tion you desire, Mr. Lishman ? 

Mr. LisuMan. It is not up to date, no, sir, and it does not have the 
complete list. 

Mr. Connoxe. I will certainly prepare that or cause it to be pre- 
pared, such a tabulation, Mr. Chairman. 

I am going to prepare a tabulation that will show the number of 
pipelines subject to the Commission’s jurisdiction which have in- 
creases in rates pending before us, which rates are collected in part, 
at least under bond or corporate undertaking, is that correct? 

Mr. Lisuman. And which are subject, where the rates are sus- 
pended and subject to refund. 

Mr. Connote. That is what I mean by bond or corporate under- 
taking. 

Mr. Lisuman. Yes. 

Mr. Connoxe. I will be glad to do that for you. 

The Cuamman. You may supply that information for us. 

_ Mr. Connotz. I am sorry, Mr. Lishman, I don’t have it but that 
1s a complicated statistic and I don’t carry it around in my head. 
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Mr. Lisuman. Iam sorry too. 

Can you tell us approximately how many of the 120 pipeline coy, 
panies are today operating under a rate structure which haye been 
fixed prospectively by the Federal Power Commission ? 

Mr. Connote. No; I don’t think I can, but I will say probably 
very few. : 

Mr. Lisuman. Can we have that. number supplied for the recon 

Mr. Connote. Yes. With a final rate—in other words this would 
be a company without a rate increase pending. 

Mr. Lisuman. I want to know the number of the approximately 
120 pipeline companies which are today operating without having 


had fixed prospectively the rate by the Federal Power Commission) | 


Mr. Connotz. Without having it fixed ? 

Mr. Lisrman. Yes. 

Mr. Connote. Well, the number would be the same. 

Mr. Lisuman. Could we have that material for the record, M; 
Chairman. 

The CuarrmMan. You can supply that, can you not ? 

Mr. Connote. I think I can cause it to be supplied, Mr. Chairman, 
Yes, sir. 

The Crairman. For my information, just what is meant by the 
term “Without having fixed prospectively” ? 

Mr. Lisuman. It means, Mr. Chairman, that these companies, pipe. 
line companies, can come in time after time and request a temporary 
rate increase which, according to the reports of the Federal Power 
Commission themselves are utterly unreasonable, they know that 
within the 5-month period provided in the statute, it will not be 
acted upon, they know that they will get a temporary rate increase, 
suspended with possibility of refund, and then the next question ] 
am going to ask to bring out further the relevancy of the request that 
is made, is that the Commission then instead of regulating, in my 
view, from the record that I have read, does not regulate but goes out 
and negotiates in order to prevent companies from allegedly going 
into bankruptcy. 

The Cuamman. Well, Mr. Connole, is that generally true? 

Mr. Connote. I know of no such case, Mr. Chairman. 

The Cuatmrman. Of course, we did have the Colorado Interstate 
‘ase, Which was developed along that general line. Do you know 
of any other case in which such negotiation was had in order to reach 
a settlement ? 

Mr. Connotr. Well, I understand there have been a number of rate 
cases settled by the parties and those settlements submitted to us, 
and the settlement is considered by the Commission on the record 
made by our settlement negotiators first, and then an order issues. 
But that order is always submitted with, and always written up and 
always drafted with complete consideration of the issues. It does not 
accept or deny. 

Mr. LisuMman. Mr. Chairman, I would like to have supplied for the 
record the number of these pipeline rate cases which have been set- 
tled by the Commission over the past 3 years, together with infor- 
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mation showing the amount of any recommended refund, and the 
action taken on that recommendation by the Commission. 

I would also like to have supplied for the record a statement of any 

licy or instructions which are issued by the Commission with re- 
spect. to the procedures and manner in which these settlement ne- 
tiations are carried on. 

Mr. Connote. I am confident that can be supplied. 

The CuHarRMAN. With reference to the first request, I think some 
of that information has already been requested. The other, I think, 
you may supply. 

"Mr. Connors. All right. 2 
HAIRMAN. Or if it is necessary to supply it in toto you may do 
ne j } 
that. "ff Y . . . 

With reference to the second request, if the Commission has issued 
a policy or has issued any rulemaking or regulations and so forth, 

ou may advise the committee and supply the information. 

Mr. Connore. I will make a research, Mr. Chairman, and satisfy 
the committee the best we can. 

The CuarrMAN. If there is no such policy which has been adopted 
you, of course, can so state. 

* (The following information was later submitted for the record :) 


May 31, 1960. 
Hon. OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 

Dear Mr. HARRIS: When Commissioner Connole was being examined by Mr. 
Lishman on May 16, 1960, he was asked if the Commission would supply the 
number of pipeline rate cases which have been settled by the Commission over 
the past 3 years, together with information showing the amount of any recom- 
mended refund, with the action taken on that recommendation by the Com- 
mission (Tr. p. 663). The enclosed material is submitted in response to this 
request. We are sending 35 copies for your use. 

You also asked for any Commission statement of policy or instructions with 
respect to the procedures and manner in which settlement negotiations are car- 
ried on. These procedures are outlined in Order No. 217. You will understand, 
I presume, that the Rules of Practice and Procedure, as amended by Order No. 
217, deal with holding of informal conferences but do not prescribe substan- 
tive standards to be followed in any particular type of case, such as a pro- 
ceeding where rates are under study. The substantive standards in such cases 
are, therefore, found only in the Natural Gas Act and the Commission orders 
issued pursuant to that act, together with court decisions upon Commission 
orders related thereto. We are enclosing three copies of Order No. 217 but if 
you desire further copies we will be glad to supply them. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 

Enclosure No. 79945. 

FEDERAL POWER COMMISSION 


Natural gas pipeline companies 


Number 
Companies subject to Commission jurisdiction________--________-___ 91 
Companies with no pending rate cases____-_-___-_ 46 
Companies with pending rate cases______-____-_-_-__-___________ 45 
Companies with rate in effect subject to refund___________________ ac eed *39 


128 of these companies also have cases involving “locked in” periods. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; Frederick Stuecke, 
William R. Connole, and Arthur Kline. 


DOCKET NO. R-177 


IN THE MATTER OF MISCELLANEOUS AMENDMENTS TO EXPEDITE COMMISSION 
. PROCEEDINGS AND SHORTEN RECORDS 


18 CFR, Parts 1, 154, 157, and 250 


ORDER NO 217. AMENDING RULES OF PRACTICE AND PROCEDURE AND REGULATIONS 
UNDER THE NATURAL GAS ACT 


(Issued November 20, 1959) 


By letter dated June 11, 1959, the Federal Power Bar Association submitted 
to the Commission for its consideration a series of proposed amendments to its 
rules and regulations designed to expedite hearings and shorten the records 
thereof. Although no public notice is required by the Administrative Procedure 
Act prior to the adoption of amendments of this type, the Commission was desir- 
ous of obtaining the views of the practitioners and members of the industries 
primarily affected thereby, and initiated a formal proceeding by issuing a notice 
of proposed rulemaking which was published in the Federal Register on August 
15, 1959 (24 F.R. 6653). Copies were mailed to interested persons including 
State regulatory commissions. Submittals received in response to the notice 
expressed general agreement with the amendments proposed and several sug- 
gested specific changes, mostly of a clarifying nature. These changes, to a large 
degree, have been adopted in the amendments hereinafter ordered. In particular, 
one submittal suggested a change in the proposed amendment to section 154.94 (e) 
which requires the producer to submit information and data in connection with 
rate changes. The suggestion, which we are adopting, will relieve the producer 
of filing a portion of the information required in many cases where the informa- 
tion is not necessary to the Commission’s consideration of a proposed rate change. 

Since strenuous objection was made to the proposed amendment to section 
120(h), redesignated 1.26(c), relating to prepared testimony, consideration 
thereof will be postponed and no action thereon will be taken at this time. 

The ultimate objective of the amendments herein adopted is, as stated above, 
to expedite the Commission’s hearing proceedings. That objective is intended 
to be accomplished by a more extensive use of conference procedures both prior 
toand during hearings, and the paragraphs which follow give some expression 
of the Commission’s views with respect to the use of such procedures. 

The administrative process was instituted as a practical solution to a very 
practical problem, namely, the prompt and expeditious disposition of a great 
volume of proceedings, usually technical and complex, which the courts were not 
equipped to handle. 

Today, the administrative process is under considerable criticism because of 
the alleged failure of administrative agencies to fulfill this promise of prompt 
and expeditious disposition of proceedings. The administrative process has been 
slowed in many cases to the point where its usefulness is seriously impaired 
and is, in fact, being questioned. It is essential, then, that every effort, con- 
sistent with the public interest and the rights of all of the parties to the Com- 
nission’s proceedings, be made to reduce the retarding influences. The use of 
the conference procedures prior to and during hearings, the Commission believes, 
offers opportunity for significant success in those efforts. 

Although it will be found to have some value in almost every case, the con- 
ference procedure is principally intended for use, and will be found most useful, 
in the more complicated and important proceedings. Its ultimate purpose is to 
shorten the period between the date on which a hearing is initiated and that 
on which the final order of the Commission is issued disposing of the matter. 
This purpose will be achieved by shortening the period devoted to the public 
hearings, shortening the record which must be studied and reviewed by the 
Hearing Examiner and the Commission, and simplifying that record so that a 
lesser period of time will be needed for such study and review. 
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The objective will be obtained by (1) discussion in advance of the hearing 
of the most expeditious manner and order of presentation, (2) the Segregation 
of the features of the case concerning which there is to be controversy from 


those on which there will not, and the legal from the factual matters jp dis. | 


pute, (3) stipulation as to undisputed legal and factual matters so as to avoid 
the necessity for detailed proof with respect to them, and (4) exploration of 
the legal and factual matters upon which there is controversy, (a) to determine 
the extent of the differences and the possibility of agreement with respect to at 
least portions of them, and (b) to identify and agree upon limited treatment 
of those matters which, although in dispute, do not have an import 


, | ant bearing 
upon the issues upon which the case will ultimately turn. 


If the conference procedure has been successfully employed, the detailed evi. | 


dence needed can be presented most expeditiously and will be more Closely cop. 
ined to the legal and factual matters in controversy and limited to points withiy 
larger issues. Under present procedures, at the opening of a hearing the issue 
are rarely defined. 

One who views a hearing as a contest of legal skill and ingenuity, and has not 
yet, in Commission proceedings, been disillusioned will perhaps accept the cop. 
ference technique with some reluctance. 

The conference procedure will be found effective only by those who earnestly 
desire a reduction in the days devoted to hearing, the pages of transcript anq 
the number and bulk of the exhibits and the time required for decisions. Rules 
alone cannot assure success. 

In addition to an ardent and active interest in accomplishing these objectives 
one must enter upon a conference prior to or during hearings, (1) in a spirit 
of fairness and candor, (2) with an adequate knowledge of the case, and (3) 
with the authority to bind, to the extent that such is necessary, the parties 
whom he represents. 

Under the amendments adopted today, it is contemplated that the initial 
notice or order initiating a hearing will specify the deadline for the filing of 
petitions to intervene, which would be a reasonably prompt date, but would not 
fix the date of hearing itself, except in cases to be handled under a shortened 
procedure or in other cases deemed appropriate by the Commission. The presid- 
ing officer would be designated in the notice or order initiating the hearing. 

Under his designation, the presiding officer will review and, as far as possible, 
familiarize himself with the filings made by the parties in the proceeding. Fol. 
lowing action on the petitions to intervene, the presiding officer will carefully 
weigh the chances of conserving time, expense and the hearing record by means 
of a conference prior to hearing. If, after such consideration, he should conclude 
that such a step will prove fruitful and some such saving could be accomplished, 
he will direct that such a conference be held for the purposes set out in section 
1.18 of the Commission’s rules; and having regard for the convenience and 
necessity of the staff of the Commission and the parties, to fix a time and place 
for the convening thereof, giving, unless otherwise agreed upon by the parties 
and participants, at least fifteen days notice thereof. Attendance should be 
mandatory. The attorney who is to try the case or one who has equal know! 
edge of it and equal authority to act should be present for each participant. 

Since the success of such a conference is founded upon the desire of the 
participants to conserve time and effort and a willingness on their part to discuss 
frankly and understandingly the problems involved, the conference should be 
held in a climate most conducive to admissions and concessions. 

This immediately raises the question whether such conference should be open 
to the public and the press or confined to the presiding officer, the lawyers and 
their consultants. The course should be followed which is most acceptable to 
the participants and which assures the greatest prospect of success of the 
conference. 

Ordinarily, the conference discussion will not be recorded by a reporter. Full 
and free exchange should be encouraged and concessions invited. It should be 
made very clear that concessions proposed, but which are not productive, may 
not thereafter be used to the prejudice of the offerer. 

In any instance in which the presiding officer or one or more of the parties 
feels that compromise might prove successful by the temporary withdrawal of 
the presiding officer, the presiding officer may, upon his own initiative or will, 
upon request, withdraw from the conference. 

As has been indicated, the conference cannot be expected to be successful 
unless all of the participants are prepared and each knows the definite objective 
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be wishes to achieve. The attorneys should be prepared to declare their views 
to what the exact issues of law and fact are that have to be litigated and 
pe definite positions as to each. They should come prepared to make such 
missions of fact as they consider appropriate and what they wish and expect 
their opponents to concede. 
The presiding officer may beg.n the conference by stating his understanding of 


the case. Counsel for the party having the duty to go forward first at the 
hearing may then be called upon to make a careful and concrete statement of the 
factual elements of his case and his legal contentions. By questions from the 
conferees and the presiding officer, counsel may be asked to elaborate in more 
detail on certain aspects of his proposed presentation or to clarify certain fea- 
tures. Counsel for other parties and the staff will then be called upon to state 
their respective positions in order that the area or areas of disagreement may be 
discovered and defined. ' ' penal 

Instances will occur in which counsel is prepared to make neither admission, 
nor denial, or to furnish the other parties with desired data. If such data are 
narrow in scope, arrangements should be made to make it available prior to the 
convening of the hearing. If it is more extensive and the position of the other 
parties may be dependent upon it to a substantial extent, arrangements should 
be made to provide the data and the conference may be recessed until the 
required data can be supplied. It should be understood that the number of such 
conferences is not limited but they may be employed so long as there is the 
possibility that the basic purpose can be furthered. 

It may develop that one of the parties proposes to present a line of evidence 
to which one or more of the others will have objection and the ruling upon 
which will be appealed. The discussion may disclose the advisability of a proce- 
dure which would enable the parties to get a ruling from the Commission without 
the necessity of assembling and producing in its entirety immediately the factual 
proof contem] lated. 

There should be no attempt by the presiding officer, or anyone else to compel 
agreements on controverted matters. 

At the end of the conference, the objective would be the issuance of a ruling 
by the presiding officer which would recite the action taken at the conference 
and the agreements reached by the parties, if any, as to any of the matters 
considered. Such an order would limit the issues for hearing to those not dis- 
posed of by admissions or agreements, and it would control the subsequent course 
of the proceedings unless modified for good cause by a subsequent order. (See 
President’s Conference on Administrative Procedure, Recommendation 9, page 
7.) 

Various techniques can be used to accomplish the drafting of such an order. 
One method, which is used successfully by some courts in their prehearing con- 
ference procedure, involves calling in a stenographer, whenever a given problem 
has been fully discussed and agreement reached, for the purpose of recording 
the agreement. The presiding officer, with the aid of such contributions or sug- 
gestions as the parties might offer, would dictate the specific provision to be 
included in the order disposing of that particular matter. By that procedure, 
shortly after the conclusion of the conference, the complete order could be tran- 
scribed and then submitted to the parties for their comments. Parties to the 
conference should be afforded the opportunity to record their objections on the 
record at the hearing to the ruling as finally adopted by the presiding officer. 

In the course of the conference, there will be discussed the number and the 
names of witnesses to be called to support issues not stipulated upon or only par- 
tially stipulated upon, the nature of such evidence, the manner in which the party 
who will call them wishes to adduce it, and such other arrangements as are 
hecessary to assure a full and fair hearing on the disputed issues in the shortest 
possible time. 

At the conclusion of the conference, after obtaining the views of the parties, 
the presiding officer, subject to the approval of the Chief Hearing Examiner, 
would determine the date upon which the public hearing should be scheduled 
to commence and would thereupon issue a notice of hearing fixing the time 
and place thereof. 

The Commission expects that the use of the conference procedure will result 
in shorter hearings and records. Accordingly, its policy will be to use that pro- 
cedure in every possible instance. In addition to the matters outlined above, 
the Commission hereby expresses its policy to encourage the use of the technique 
of advance distribution of proposed exhibits and of prepared written testimony 
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required to explain such exhibits, reasonably in advance of the hearing seggj 
which they are to be offered—wherever it appears that this would make 
stantial contribution to expediting the proceeding, and would not impose an Undre 
burden upon the party involved. This was one of the important recommendations 
of the President’s Conference on Administrative Procedure, submitted to the 
President in March 1955. (See Recommendation E. 10, page 38 of Report, and 
Comment on pages 74-76 of Report.) The Commission feels that the wider Use 
of this technique would make a substantial contribution toward reducing the 
time presently devoted to clarifying questions in open hearings, reducing the 
length of recesses required to prepare for cross-examination, and making jt Dos. 
sible for the parties to come to the hearing more fully prepared, with the resy} 
that interrogation of witnesses could more successfully be limited to materia] 
points. The Commission recognizes, however, that advance distribution of sya 
material can accomplish little unless the parties will devote the time to make q 
full study of such material prior to the hearing. The Commission will therefop 
expect that, where this technique is used, the parties will make the time to tako 
full advantage of such material. f 
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The Commission has considered the proposed amendments as published oy 


August 15, 1959, and the comments thereon, in the light of its experience unde 
the existing rules and regulations. It gave particular consideration to the alter. 
native proposals to amend section 1.18 (d) and concludes that the additiona) 
authority granted the presiding examiner by the second proposal (p, 4A of 
attachment to notice) will be more conducive to the basic purposes of the amend. 
ments. 

In view of the foregoing, the Commission finds : 

(1) The amendments herein adopted are necessary and appropriate to carry 
out the provisions of the Federal Power and Natural Gas Acts. ; 

The Commission, acting pursuant to the authority granted by the Federal 
Power Act, particularly sections 308 and 309 thereof (16 U.S.C. 825g, 825h), and 
the Natural Gas Act, particularly sections 4, 5, 7, 15, and 16 thereof (16 U.S¢. 
717c, 717d, 717f, 717n, and 7170), orders: 

(A) Part 1, Rules of Practice and Procedure, of Subchapter A, General Rules, 
Chap. I of Title 18, Code of Federal Regulations, is amended to prescribe therein 
the new or amended sections set out in the accompanying attachment. 

(B) Part 154, Rate Schedules and Tariffs, and Part 157, Application for Certifi- 
eates of Public Convenience and Necessity, of Subchapter E, Regulations Under 
the Natural Gas Act, Chap. I of Title 18, Code of Federal Regulations, are 
amended to prescribe therein the new or amended sections set out in the accon- 
panying attachment. 

(C) Part 250, Forms, of Subchapter G, Approved Forms, Natural Gas Act, 
Chap. I of Title 18, Code of Federal Regulations, is amended by adding a new 
section 250.5 as set out in the accompanying attachment. 

(D) Consideration of the proposed amendment to section 1.20 (h), redesignated 
1.26 (c) (2) (iii), as set out in the notice of proposed rulemaking herein, is 
postponed. 

(E) The amendments herein prescribed shall become effective January 1, 1960. 

(F) The Secretary shall cause prompt publication of this order to be made 
in the Federal Register. 

By the Commission. 


JosEPH H. GuTripe, Secretary. 


[Attachment] 
AMENDMENTS TO Part 1—RULES OF PRACTICE AND PROCEDURE 
(18 CFR, Part 1) 


§ 1.8, Intervention, is amended by amending paragraph (d) to read: 

“(d) Filing and service of petitions. Petitions to intervene and notices of 
intervention may be filed at any time following the filing of a notice of rate or 
tariff change, or of an application, petition, complaint, or other document seeking 
Commission action, but in no event later than the date fixed for the filing of peti- 
tions to intervene in any order or notice with respect to the proceedings issued 
by the Commission or its Secretary, unless, in extraordinary circumstances for 
good cause shown, the Commission authorizes a late filing. Service shall be made 
as provided in §1.17. Where a person has been permitted to intervene notwith- 
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standing his failure to file his petition within the time prescribed in this para- 

h, the Commission or officer designated to preside may, where the circum- 
stances warrant, permit the waiver of the requirements of § 1.26(c) (5) with 
respect to copies of exhibits for such intervener.” 

§ 1.12, Motions, is amended by adding a new paragraph (e) as follows: 

*(e) Commission action. With respect to any motion filed with the Commis- 
sion after a hearing has commenced, or made to a presiding examiner after a 
nearing has commenced and referred to the Commission, unless the Commission 
gets Within 30 days after such filing or referral, whichever is later, the motion 
shall be deemed to have been denied. The presiding examiner shall notify the 
parties to the proceeding of the date on which a motion is referred to the Com- 
mission either by an announcement on the record where the hearing is in session 
or by written notice if the hearing isin recess.” 

$1.14, Filings, docket, hearing calendar, is amended by amending subpara- 
graph (2) of paragraph ( Cc), Hearing calendar, to read : 

“(2) In the absence of cause requiring otherwise, and as time, the nature of 
the proceedings, and the proper execution of the Commission’s functions permit, 
matters required to be determined upon the record after hearing or opportunity 
for hearing will be placed upon the hearing calendar. Proceedings pending upon 
this calendar will in their order of assignment, so far as practicable, be heard at 
the times and places fixed by the Commission, its Secretary, or the officer desig- 
nated to preside, giving due regard to the convenience and necessity of the parties 
or their attorneys; however, in its discretion with or without motion, the Com- 
mission or its Secretary, for cause, may at any time with due notice to the parties 
advance or postpone any proceeding on the hearing calendar.” 

81.18, Prehearing conferences ; offers of settlement, is amended as follows: 

1. Delete the word “Prehearing” from the caption. 

2. Amend paragraphs (a), (b), (c), and (d) and add a new paragraph (f) to 
read : 

“(a) To adjust or settle proceedings. In order to provide opportunity for the 
submission and consideration of facts, arguments, offers of settlement, or pro- 
posals of adjustment, for settlement of a proceeding or any of the issues therein, 
or consideration of means by which the conduct of the hearing may be facilitated 
and the disposition of the proceeding expedited, conferences between the parties 
to the proceeding and staff for such purposes may be held at any time prior to or 
during such hearings before the Commission or the officer designated to preside 
thereat as time, the nature of the proceeding, and the public interest may permit. 

“(b) To expedite hearings. At such prehearing or other conferences as may 
be held to expedite the orderly conduct and disposition of any hearing, there may 
be considered, in addition to any offers of settlement or proposals of adjustment, 
the possibility of the following: (ete.). 

“(e) Initiation of conferences. The Commission or officer designated to pre- 
side, with or without motion, and after consideration of the probability of bene- 
ficial results to be derived therefrom, may direct that a conference be held, and 
direct the parties to the proceeding, their attorneys, the Commission’s staff 
and staff counsel to appear thereat to consider any or all of the matters enu- 
merated in §1.18(b). Due notice of the time and place of such conference will 
be given to all parties to the proceeding, their attorneys, the Commission’s staff 
and staff counsel. Failure of a party to attend such conference, after being 
served with due notice of the time and place thereof, shall constitute a waiver 
of all objections to the agreements reached, if any, and any order or ruling with 
respect thereto. 

“(d) Specification of conference results. Following such conference or a 
reconvened session thereof, the Commission or officer designated to preside shall 
make an order or ruling, as may be appropriate, which recites the agreements 
reached, if any, with respect thereto, including agreements which limit the issues 
for hearing to those not disposed of by admissions or agreements. Such order or 
ruling shall control the subsequent course of the hearing unless modified for good 
cause shown. The order may also, irrespective of consent by the parties, dispose 
of any procedural matters which the presiding examiner is authorized to rule 
upon during the course of the proceeding, and which it appears may be appropri- 
ately and usefully disposed of in such order. In addition, where it appears that 
a substantial contribution would be made to expedition of the proceeding through 
the technique of advance distribution of proposed exhibits and written prepared 
testimony reasonably in advance of the hearing session, the order may also, sub- 
ject to the discretion of the presiding examiner and with due regard for the 
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convenience and necessity of the parties or their attorneys, the Commission’; 
staff or staff counsel, include a direction for such advance distribution by g date 
fixed by the presiding examiner. Prior to the issuance of the order or ry}ip 
however, it shall be submitted to the conference participants for comment, An 
appeal may be taken to the Commission immediately from any ruling included 
in the presiding examiner’s order over the objection of any party. The Order op 
ruling shall be spread upon the record at the session of the hearing next following 
the issuance of the order or ruling, and shall be binding on the parties ang Staff 
counsel, 

“(f) Refusal to make admissions or stipulate. If a party attending a ep. 
ference convened pursuant to this section refuses to admit or stipulate the 
genuineness of any documents or the truth of any matters of fact and if the 
party requesting the admissions or stipulations thereafter proves the geninuine 
ness of any such document or the truth of any such matter of fact, he may 
apply to the officer designated to preside for an order requiring the other party to 
pay him the reasonable expenses incurred in making such proof, including reg. 
sonable attorney’s fees. Unless the officer designated to preside finds that there 
were good reasons for the refusal to admit or stipulte or that the admissions oy 
stipulations sought were of no substantial importance, the order shall be made 
An appeal may be taken to the Commission immediately from any such order. If 
a party refuses to comply with such order after it becomes final, the Commission 
may strike all or any part of such party’s pleadings or limit or deny further 
participation by such part.” 

§ 1.19, Notice, is amended to read: 

“(a) Rulemaking proceedings. Before the adoption of any rule of general ap. 
plicability, or the commencement of any hearing on any such proposed rulemak. 
ing, the Commission will cause general notice to be given by publication in the 
Federal Register, such notice to be published therein not less than 15 days prior 
to the date fixed for the consideration of the adoption of a proposed rule or rules 
or for the commencement of the hearing, if any, on the proposed rulemaking, ex. 
cept where a shorter period is reasonable and good cause exists therefor: Pro- 
vided, however, That (1) where the Commission, for good cause, finds it ip. 
practicable, unnecessary, or contrary to the public interest to give such notice, 
it may proceed with the adoption of rules without notice by incorporating therein 
a finding to such effect and a concise statement of the reasons therefor; (2) ex- 
cept where notice or hearing is required by statute, the Commission may issue 
at any time rules of organization, procedure, or practice, or interpretative rules, 
or statements of policy, without notice or public proceedings ; and (3) this section 
is not to be construed as applicable to the extent that there may be involved any 
military, naval, or foreign affairs function of the United States, or any matter re- 
lating to the Commission’s management or personnel, or to United States prop 
erty, loans, grants, benefits, or contracts. 

“(b) Other proceedings. In proceedings other than those referred to in para- 
graph (a) of this section all notices and orders initiating hearings described 
in § 1.20(a) shall be published in the Federal Register. In the case of a notice 
or order initiating a hearing without specifying the time and place thereof, such 
notice or order shall be published in the Federal Register not less than fifteen 
(15) days prior to the date fixed therein for the filing of protests, petitions to 
intervene, and notices of intervention. In the case of a notice or order fixing 
the time and place for the initial convening of a hearing, the notice or order shall 
be published in the Federal Register not less than fifteen (15) days prior to the 
date fixed in said notice or order for the convening of the hearing, unless the 
Commission finds that a shorter period of notice is reasonable and consistent with 
the public interest. In addition to such publication in the Federal Register, 
copies of the notice or order will be mailed to the parties and their attorneys of 
record and to States or other governmental authorities which have asked te be 
notified. Similar notice shall be served of the time when, and place where, & 
hearing will be reconvened unless announcement was made thereof by the presid 
ing officer at the adjournment of the earlier session of the hearing. In fixing 
the time and place of hearing, due regard will be given to the convenience and 
necessity of the parties or their attorneys so far as time and the proper execution 
of the Commission’s function permit.” 
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1.20, Hearings, is amended as follows : 

1, Amend paragraph (a) to read: ; 

“(a) How initiated. Hearings for the purpose of taking evidence shall be 
initiated by the Commission by issuance of an order or by notice of the Secretary 
announcing the initiation of a hearing.” z 

9, Add a new paragraph (m) to read: 

“(m) Contents of orders and notices initiating hearings. (1) Rulemaking 
ings. The order or notice shall state the time and place of hearing, 
and nature of the proceeding, recite the authority under which the rule is pro- 
to be adopted and promulgated, and include either the terms or substance 
of the proposed rule or a description of the subjects and issues involved to inform 
interested persons of the nature of the proceeding, so as to permit any interested 
rson to submit views, data, or proposals relative thereto: and such notice will 
set forth a time period within which interested persons may submit written data, 
yiews, or arguments concerning the proposed rule, or request oral argument 
n. 
me) Other proceedings. The order or notice initiating a hearing shall set 
forth the authority and jurisdiction under which the hearing is to be held, shall 
state the nature of the proceeding, and shall name the officer designated to pre- 
side at the hearing, except as hereinafter provided. Such order or notice shall 
also specify the final date for the filing of protests to the authorization sought 
and for the filing of petitions and notices to intervene except in cases where 
such date has been fixed by a former notice. The order or notice initiating the 
hearing shall not specify the date of hearing unless the Commission deems it 
appropriate that it do so: Provided, however, That where the notice or order 
provides that the Commission may, after a noncontested hearing, dispose of the 
proceedings pursuant to the provisions of §1.30(c)(1) or (c)(2) or §132(a) 
or (b), as may be appropriate, the notice or order shall also fix a date for hear- 
ing as soon after the expiration of the time for filing protests, petitions to 
intervene, and notices of intervention as may be practicable. In such instance, 
the notice or order need not designate the presiding examiner but shall state 
that if a protest, petition to intervene in opposition, or notice of intervention in 
opposition is filed, the hearing date will be vacated and a new date for hearing 
will be fixed.” 

8. Subparagraph (1) of paragraph (g) is amended to read: 

“(g) Presentation by the parties. (1) Parties and staff counsel shall have 
the right of presentation of evidence, cross-examination, objection, motion, argu- 
ment, and appeal. The taking of evidence and subsequent proceedings shall 
proceed with all reasonable diligence and with the least practicable delay.” 

4. Subparagraph (h) is hereby transferred to §1.26 and redesignated as 
1.26(c) (2) (iii). Subparagraph (h) is hereby vacated.’ 

5. Amend subparagraph (j), Additional evidence, by deleting the words “or 
after the close of testimony,” in the first sentence. 

§ 122, Witnesses, is amended by amending paragraph (a) to read: 

“(a) Oral examination. Witnesses shall be examined orally unless the tes- 
timony is taken by deposition as provided in § 1.24, or the facts are stipulated 
in the manner provided in §$1.18 and 1.25, or the testimony is submitted in 
prepared written form as provided in § 1.26(c) (2) (iii). Witnesses whose testi- 
mony is to be taken shall be sworn, or shall affirm, before their testimony shall 
be deemed evidence in the proceeding or any questions are put to them.” 

§1.25, Stipulations, is amended by amending paragraph (a) to read: 

“(a) Presentation and effect. Independently of the orders or rulings issued 
as provided by § 1.18, the parties and staff counsel may stipulate as to any 
relevant matters of fact or the authenticity of any relevant documents. Such 
stipulations may be received in evidence at a hearing, and when so received 
shall be binding on the parties and staff counsel with respect to the matters 
therein stipulated.” 

§1.26, Evidence, is amended by inserting present subparagraph (h) of § 1.20 
insubparagraph (c) (2) redesignated as § 1.26(¢) (2) (iii)2 

$1.27, Presiding officers, is amended by amending subparagraph (1) of par- 
agraph (b), Authority delegated, to read: 





*The notice of proposed rulemaking herein designated this provision as a new paragraph 
(b) to follow paragraph (a) but codification problems require its inclusion at this point 
thus making unnecessary the redesignation of subsequent paragraphs in the section. 

*Consideration of the proposed revision of subsection (h) is postponed by the order 
herein. It is only transferred and redesignated hereby. 
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“(1) To regulate the course of hearings, including the scheduling thereof 
subject to the approval of the Chief Hearing Examiner, and the recessing 
reconvening, and adjournment thereof, unless otherwise provided py the 
Commission” ; ‘ 

§ 1.28, Appeals to Commission from rulings of presiding officers, is amende 
by adding a new paragraph (c) to read: 

“(e) Commission action. Unless the Commission acts upon questions referred 
bp presiding officers to the Commission for determination or upon appeals taken 
to the Commission from rulings of presiding officers within thirty days after 
referral or filing of the appeal, whichever is later, such referrals or appeals 
shall be deemed to have been denied. The parties to the proceeding shal] pe 
given appropriate notice of the date of the referral or appeal, by the presiding 
examiner or the appellant as the case may be.” 

§ 1.33, Reopening proceedings, is amended to read: 

“(a) By parties. (1) Petition to reopen. At any time after the conclusion 
of a hearing in a proceeding or adjournment thereof sine die, but before issuanee 
by the presiding officer of an initial decision, any party to the proceeding or 
staff counsel may file with the presiding officer a petition to reopen the proceed. 
ing for the purpose of taking additional evidence. Copies of such petition sha} 
be served upon all participants, or their attorneys of record, and shall set forth 
clearly the facts claimed to constitute grounds requiring reopening of the pro. 
ceeding, including material changes of fact or of law alleged to have occurred 
since the conclusion of the hearing, and shall in all other respects conform to 
the applicable requirements of §§ 1.7 and 1.15 to 1.17, inclusive. 

(2) Responses. Within 10 days following the service of such petition, any 
other party to the proceeding or staff counsel may file with the presiding 
officer his answer thereto, and in default thereof Shall be deemed to have waived 
any objection to the granting of such petition. 

“(3) Action by presiding officer. As soon as practicable after the filing of 
responses to such petitions or default thereof, as the case may be, the presiding 
officer will grant or deny such petition. 

“(b) By presiding officer on his own initiative. At any time prior to the filing 
of his initial decision, after notice to the parties and opportunity to be heard, 
a presiding officer may reopen the proceeding for the reception of further evidence 
on his own motion, if he has reason to believe that conditions of fact or of law 
have so changed as to require, or that the public interest requires, the reopening 
of such proceeding. 

“(c¢) By Commission action. The above provisions of this section shall apply 
equally to petitions for and the issuance by the Commission of an order reopen- 
ing the proceeding, where an initial decision has been issued by the presiding 
officer but no Commission decision has yet been issued, or where the initial 
decision by a presiding officer has been omitted and no Commission decision has 
yet been issued. 


AMENDMENTS TO PARTS 154, 157, AND 250—-REGULATIONS UNDER THE NATURAL 
GAS ACT 


(18 CFR, Parts 154, 157, and 250) 


§ 154.94, Changes in rate schedules, is amended by amending paragraph (e) 
to read: 

“(e)(1) With each change in rate schedule there shall be submitted reasons, 
nature, and basis for the proposed change, and the information required under 
(i) through (iv): 

(i) the designation of the FPC Gas Rate Schedule (by name of seller 
and rate schedule number), the names of the parties on whose behalf the 
change in rate schedule is made, and the date on which the change is pro- 
posed to be made effective ; 

(ii) the name of the purchaser : 

(iii) description of the contract provision authorizing the change ; 

(iv) the geographical location (field or area, county, and state) where 
delivery is made; 

(2) With each change in rate level, in addition to the foregoing, there shall 
be submitted the following information and data (actual data shall be used 
wherever possible and estimates shall be so designated and explained) : 

(v) the present total effective price in cents per M.c.f. with the base 
rate and any provisions for tax reimbursement, gathering charge, dehydra- 
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tion charge and other components thereof shown separately, and the meas- 
urement pressure base (p.S8.i.a.) ; mes ; ; 

(vi) any deductions from the present total effective price in cents per 
M.cf. by the purchaser for amortization, dehydration, gathering, treating, 
etc. Note if subject to B.t.u. adjustment ‘ 

(vii) the proposed total price in cents per M.c.f. with the base rate and 
any provisions for tax reimbursement, gathering charge, dehydration charge 
and other components thereof shown separately, and the measurement pres- 
sure base (p.s.i.a.) ; aay 

(viii) any deductions from proposed total price in cents per M.c-f. by the 
purchaser for amortization, dehydration, gathering, treating, etc. Note if 
subject to B.t.u. adjustment ; : 

(ix) a comparative statement of the total sales made and total revenues 
therefrom under the effective rate schedule and under the proposed changed 
rate schedule, or rate, charge, classification or service contained in the 
filing, for the 12 months immediately preceding and the 12 months imme- 
diately succeeding the proposed effective date of the rate schedule tendered 
for filing, and the difference in the total sales and total revenues for each 
of the 12-month periods.” 

§ 157.6, Applications; number of copies; general requirements, is amended by 
adding a new subparagraph (7) to paragraph (b), General content of applica- 
tion, as follows : “ oe the ‘ 3 ; 

“(7) A form of notice suitable for publication in the Federal Register, as 
contemplated by § 157.9 hereof, which will briefly summarize the facts con- 
tained in the application in such way as to acquaint the public with its scope 
and purpose.” 

§ 157.24, Contents of applications, is amended by adding a new subparagraph 
(5) to paragraph (a) to read: 
~“(5) A summary, on the form indicated in § 250.5 of each contract for sale or 
transportation of gas for which a certificate is requested.” 

§ 250, Forms, is amended by adding a new § 250.5 to read as follows: 
“§ 250.5 Form of contract summary (See § 157.24(a) (5) ) 
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Mr. Lisuman. Mr. Connole, going back to the Colorado Interstate 
case, on What basis did the Commission determine that the agreement 
between the pipelines and its customers was equitable to consumers? 

Mr. Connote. The order of December 30, 1958, discusses the basis 
forthat, Mr. Lishman, and I would prefer to rely on that. 

Mr. Lisman. Did you have the benefit of an examiner's opinion 
before you on that matter ? 

Mr. Connotr. On the particular matter, the issues involved, no; 
there was no examiner's decision there. 

Mr. Lisuman. In other words, this was something that the Com- 
mission, in and of itself, undertook to determine. 

And the basis you state is set forth in that order? 

Mr.Connotz. Yes, that is right ; the basis is set forth. 

Mr, Lisuman. Mr. Chairman, I think that for the purpose of the 
record that order of December 30, 1959, of the Commission approving 
the settlement should be placed in the record. 
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Mr. Fiynrt (presiding). Without objection. 

Mr. Connote. Mr. Chairman, if it does, may I, Mr. Lishman, wit) 
your permission, refer you and the committee to opinion 313 whic 
fixes the substantive legal and economic principles on which this 
settlement was made ? 

I ask that for this special reason: One of the important issues jy 
this case, and one issue on which many millions of dollars turned was 
the so-called Amarillo Oil issue. 

I dissented from the Commission’s disposition of the Amarillo 0 
issue. The basis for that dissent and the result of it are shown ip 
opinion 313. Naturally when the settlement was brought before me 
I was bound by what the Commission did. The law was what the 
Commission said it was in the absence of appeal, and hence my posi. 
tion with respect to the Amarillo Oil issue on the December 30, 1958 
order is different, and necessarily so, from my position in June 1958 

(The documents referred to follow :) 


Before Commissioners: Jerome K. Kuykendall, Chairman; Frederick Stueck 
William R. Connole, and Arthur Kline 3 


CoLorADO INTERSTATE GAS COMPANY, Docket Nos. G—2260, G-2576, ann G-11717 
ORDER APPROVING PROPOSED SETTLEMENT AND PRESCRIBING REFUNDS 
(Issued December 30, 1958) 


On December 19, 1958, as supplemented December 23, 1958, Colorado Inter. 
state Gas Co. filed a motion for acceptance of a settlement with respect to 
the above entitled rate proceedings brought under section 4 of the National Gas 
Act. As part of the settlement agreement Colorado Interstate has tendered the 
consents of its jurisdictional utility customers and also those of a number of 
interveners herein. By notice issued December 22, 1958, the remaining inter. 
veners were given opportunity to object to the proposed settlement but no 
objections have been received. In addition, Colorado Interstate requests that 
the above proceedings be reopened in order to receive the documents filed with 
respect to the settlement, that Docket No. G—-11717 be consolidated with Docket 
Nos. G—2260 and G—2576, that the proceedings be terminated, and that in order 
that Colorado Interstate may realize the advantages which would result from 
a final order by the end of the year 1958, the matter be expedited by all legal 
means to accomplish that end. 

As set forth in our Opinion No. 313 of June 21, 1958 (19 F.P.C. 1012), the 
proceedings in Docket Nos. G—2260 and G—2576 arose upon the filing by Colorado 
Interstate of rates resulting in increases of $9,600,000 per year and $10,269,000 
per year in the respective dockets. The increased rates in Docket No. G-2260 
were made effective on January 1, 1954, under corporate undertaking to make 
refund and those in Docket No. G-2576 on February 1, 1955, and remained ef- 
fective until July 1, 1957, when increased rates filed in Docket No, G-117I7 
became effective. 

Again as set forth in our opinion a large number of parties became interveners 
in the two dockets and were given an opportunity at the extensive hearings to 
present evidence and to file briefs. The presiding examiner’s decision was issued 
on May 8, 1957, in which he prescribed rates on the basis of his findings. 

Upon exceptions to the presiding examiner’s decision we issued our Opinion 
No. 313 on June 21, 1958, in which we disposed of certain issues but left toa 
later order other issues and the fixing of rates and ordering refunds. We 
ordered incorporated in the record in the consolidated Docket Nos. G—2260 and 
G—2576 the entire record in Docket No. G—11717. 

In our opinion, among other things, we decided that Colorado Interstate had 
not established that it should be allowed a “commodity value” in computing the 
cost of its own produced gas, but should be allowed no more than cost computed 
under the traditional rate base method. With respect to the gas from the 
West Panhandle Field we disallowed income taxes that were not actually paid 
but saved by the deduction of statutory depletion and intangible drilling and 
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development costs, for it was our opinion that as a condition of the merger 
guthorized by us between Colorado Interstate and Canadian River Gas Com- 

the tax savings were to benefit customers and consumers. With respect 
to the Keyes Field properties we left our determination of the tax treatment 
of depletion and intangible drilling and development costs to a later order. 

Colorado Interstate sells gas to the Amarillo Oil Company (now Pioneer Nat- 
ural Gas Company) under a contract which provides that Amarillo shall be 

rged on the basis of low production and gathering costs in the West Pan- 
handle Field. We concluded for the reasons set forth in our opinion that we 
should depart in this instance from rolling in the higher costs of producing 
and purchasing other gas. We also concluded that Colorado Interstate’s sales 
of boiler fuel gas to Public Service Company of Colorado and the City of Colo- 
rado Springs were not subject to our jurisdiction. On rate of return we adopted 
an allowance of 6 percent. We discussed but did not finally decide the question 
with respect to the relative level of demand and commodity charges. 

Upon application by the Public Utilities Commission of Colorado, the Citizens 
Utilities Company, the City and County of Denver, Colorado, and Colorado In- 
terstate we granted rehearing of our opinion and Order No. 313. 

Turning to Docket No. G-—11717, we note that this proceeding arose out of 
the filing on December 17, 1956, of increased rates which would represent an 
increase over those being collected in Docket Nos. G-2260 and G-2576 in the 
approximate amount of $3,137,000. These increased rates were suspended by 
our order issued January 10, 1957, and were allowed to go into effect July 1, 
1957, under corporate undertaking to make refund. A number of parties* were 
permitted to intervene, substantially the same as those in Docket Nos. G—2260 
and G-2576, and the Public Utilities Commission of Colorado, and the New 
Mexico Public Service Commission have filed notices of intervention. Motions 
to dismiss Colorado Interstate’s rate filings were filed by the Public Utilities 
Commission of Colorado and Citizens Utilities Company and were referred by 
the Commission to the presiding examiner for determination. Hearings were 
held at various times beginning March 4, 1957, and ending April 29, 1958, at 
which all parties were given opportunity to present evidence and to file briefs. 
Some but not all initial briefs have been filed and the intermediate decision 
procedure has been waived, so that all three proceedings are before us upon 
the motions for acceptance of the settlement agreements. 

Colorado Interstate’s motion for settlement is based upon a form of settlement 
agreement attached hereto as Appendix A and made a part hereof. This agree- 
ment covers the period from January 1, 1954, through February 4, 1958, and has 
been executed by all of Colorado Interstate’s jurisdictional resale customers.’ 
As exhibits to the agreement are substitute tariff sheets containing rate sched- 
ules setting forth proposed rates and charges and cost of service studies in- 
cluding a tabulation of the refunds with interest to December 31, 1958, to be 
made to each of the customers. There is also attached to the motion a form 
of stipulation and agreement between Colorado Interstate and interveners in the 
proceedings stating that the interveners agree that the form of settlement 
agreement represents a reasonable and equitable settlement of the three pro- 
ceedings and consent to their settlement on the basis of the agreement. The 
form of stipulation has been signed by the New Mexico Public Service Com- 
mission, the Colorado Public Utilities Commission, the City and County of 
Denver, and the State of Wyoming Public Service Commission. 

The settlement agreement provides primarily for the payment of a refund 
to be paid to Colorado Interstate’s jurisdictional resale customers, which are 
listed in footnote 2. The refund to each customer is to be computed as follows. 
The rates contained in the tariff sheets attached to the agreement are to be 
applied to the appropriate volumes of natural gas delivered by Colorado Inter- 
state to its customers for the respective periods identified on the tariff sheets. 





City and County of Denver, Colorado, Natural Gas Pipeline Company of America, 
Citizens Utilities Company, Public Utilities Commission of Colorado, Southern Union Gas 
Company, Iowa Power and Light Company, City of Lamar, Colorado, Public Service 
ompany of Colorado, Plateau National Gas Company, Colorado-Wyoming Gas Company, 
Kansas-Colorado Utilities, Inc., City of Colorado Svrings, Colorado. 

City of Colorado Springs, Eastern Colorado Utility Company, Greeley Gas Company. 
Plateau Natural Gas Company, Publie Service Company of Colorado, Pueblo Gas and Fuel 
company, Southern Union Gas Company, Colorado-Wyoming Gas Company, City of Trini- 
ad. Kansas-Colorado Utilities, Inc., Natural Gas Pipeline Company of America, Citizens 
Utilities Company. 


61923—60——-21 
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The revenues so computed are to be deducted from the actual revenues paid 
by the customers to Colorado Interstate during such periods and the differengs 
is to represent the primary refunds for the period January 1, 1954, thro, 


February 4, 1958. The total refund would consist of the primary refunds lus 


interest at 6 percent computed in accordance with the settlement agreement | 


but in no event less than the amount for each customer set forth on a schedule 
attached to the settlement agreement. The amounts of the minimum refund 


due the customers for each of the calendar years and for January 1, 1958 | 
» 


through February 4, 1958, are set forth in Appendix B hereto. The total] amount 


of refund for all customers including interest to December 31, 1958 is | 
’ 


$38,540,767. 

For each of the four calendar years and the 85 days in 1958 the revenues 
eollected for jurisdictional sales, the revenues at the settlement rates, and the 
refunds are as follows: 


cs ; 


| | 





Jan. 1, 
1954 1955 1956 1957 ts 
Feb. 4, 1958 
ieeataecd cone peiienneet sale — — — ~ i ans 
Revenues collected pele $21, 854, 519 $34, 032, 481 $36, 392, 297 $45, 039, 942 $6, 097, 981 
Revenues at settlement rates - - 19, 595, 036 22, 231, 032 25, 696, 183 37, 675, 846 4, 892,58 
Refunds. -- -- bes Lawstaelend 2, 259, 483 11, 801, 449 10, 696, 114 7, 364, 096 1, 205,38 





The settlement rates agreed to by the parties as set forth in Appendix © ar 
substantially lower that the rates proposed by Colorado Interstate. For instang 
the monthly demand charge in the general service rate proposed by the company 
in Docket No. G-11717 was $1.95 per Mef while the corresponding settlement rate 
is $1.37. The corresponding commodity rates per Mcf are 20 cents and 16 cents, 
respectively. 

The settlement agreement further provides that neither Colorado Interstate 
nor its customers will seek a review or ctherwise challenge any order of the 
Commission approving the terms of the settlement, nor will they seek to obtain 
Commission or court decision as to any issue in the three dockets for the period 
January 1, 1954, through February 4, 1958, other than enforcement of the refund 
obligations. The agreement also provides for additional refunds (on a volumet- 
ric basis) to reflect any monies which may be refunded to Colorado Interstate 
relating to purchase of its gas supply during the period covered by the settlement, 

The settlement is contingent on issuance by this Commission of a valid order 
approving the settlement and terminating the proceedings in the three dockets, 
The agreement states additionally that neither Colorado Interstate nor its eu 
tomers, nor any other person or agency accepting the agreement should be con 
sidered as being bound by it with respect to any subsequent proceedings. 

In reaching our conclusions in these proceedings we have examined Colorado 
Interstate’s motion and the various attachments, some of which are discussed 
above, and members of our staff have reviewed the records of the company and 
the materials submitted with the motion. It is apparent that the cost of service 
studies and allocations to jurisdictional business conform generally to the 
criteria set forth in our Opinion No. 313 of June 21, 1958. In that opinion we 
left for later determination the question of whether Colorado Interstate or its 
customers should have the tax benefits arising from the deduction of intangible 
drilling and development costs relating to the Keyes Field properties. For the 
purposes of the settlement Colorado Interstate has not claimed any Federal in- 
come taxes in its cost of service studies attached to its proposed settlement 
agreement. 

The cost of service studies and allocations to jurisdictional sales developed by 
Colorado Interstate and attached to its settlement agreement are identical t 
those developed by the staff for the years 1954, 1955, and 1956; the company’s 
cost of service study and allocations to jurisdictional business for 1957 agree 
generally with data taken from the company’s books by the staff and follow the 
same allocation principles used. Our staff has found, applying the principles 
expressed in Opinion No. 313, that after deducting from revenues the annual 
refunds proposed by the settlement agreement for each of the years 1954 through 
1957 the company’s rate of return on its jurisdictional rate base would be 5.4 
percent for 1954, 4.65 percent for 1955, 4.56 percent for 1956, and 6.02 percent for 
1957, or a composite rate of return of 5.23 percent for the four years. 
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We are mindful as we were in our order approving as settlement with respect 
to the rates of Natural Gas Pipeline Company that the primary aim of the 
Natural Gas Act is to guard the consumer against excessive rates. City of De- 
troit v. J’. P. C., 230 F. 2d 810, 817 (CADC), certiorari denied 352 U.S. 829. ; In 
our opinion the proposed settlement carries out this objective and also elimi- 

tes further proceedings before this Commission and almost certain litigation in 
a courts. The settlement utilizes the net investment rate base method to 
develop costs and does not employ é “commodity value” for Colorado Inter- 
state’s OWN gas. The cost of service studies reflect the fact that on the basis of 
the settlement the company would have no tax liability. Thus the customers 
are allowed the benefit of any effect on taxes from depletion allowances and 
intangible drilling and development costs. The rate of return utilized in the 
cost of service studies is 6 percent in conformity with our Opinion No. 313 
and in contrast to Colorado Interstate’s request for 6.5 percent in Docket Nos. 
g-2260 and G-2576 and 7.0 percent in Docket No. G-11717. Furthermore, as 
noted above the computed return under the settlement rates falls substan- 
tially short of 6 percent for the years 1954, 1955, and 1956. Under the settle- 
ment total demand and commodity revenues closely follow allocated demand and 
commodity costs, respectively. a. 

All of above features of the proposed settlement are, in our opinion, in the 
interest of the consuming public. As we have noted the actual rate of return 
which Colorado Interstate will receive under the settlement agreement for the 
four periods is only 5.23 percent. This is a lower rate of return than that 
ordinarily allowed interstate gas pipelines. It is also lower than the rate used 
in the settlement of other pipeline rate cases. Cf. Natural Gas Pipeline Co., 
19 F.P.C. 1002, supra. Also as we have noted the only major issue not resolved 
by us in Opinion No. 313, that is the treatment of intangible drilling and 
development costs relating to the Keyes Field has been conceded by Colorado 
Interstate for the purposes of this settlement, and the consumers will receive 
any such tax benefits. It is also important that the financial integrity of Colo- 
rado Interstate’s system not be impaired, not only for the benetit of the com- 
pany and its stockholders, but again for the benefit of the consuming public. It 
would ill serve the public interest to increase the amount of the refund at the 
cost of impairing the ability to Colorado Interstate to render continuing services, 
to expand its facilities and to acquire necessary gas reserves. Despite the low 
rate of return we do not believe the settlement impairs the financial integrity of 
Colorado Interstate or its ability to raise capital for its future needs. We note 
that the Commissions of New Mexico, Colorado, and Wyoming, as well as 
the City and County of Denver, representatives of the consuming public, have 
all exercised stipulations in support of the settlement. 

Appropriate tariff sheets reflecting the settlement rates for the various periods 
should be filed as substitute sheets to Colorado Interstate’s F.P.C. Gas Tariff, 
and at the time these rates are filed Colorado Interstate should take the neces- 
sary steps to eliminate the tariff conflicts caused by the separate direct con- 
tracts for sales of gas for boiler fuel. 


The Commission finds: 


(1) Colorado Interstate is a “natural gas company” within the meaning of 
the Natural Gas Act and its sales of gas to its customers listed in footnote 2 
above are sales for resale and subject to our jurisdiction. 

(2) The increased rates and charges contained in Colorado Interstate’s tariff 
sheets filed September 2, 1953, in Docket No. G-2260: July 30, 1954, in Docket No. 
G-2576; and December 7, 1956, in Docket No. G-11717 have not been shown to 
be just and reasonable, or otherwise lawful under the terms and provisions of 
the Natural Gas Act, and they should be disallowed and denied as hereinafter 
provided and ordered. 

(3) The settlement of these proceedings on the basis as proposed and as agreed 
to by the parties and submitted for our consideration on December 19, 1958, 
4 supplemented on December 23, 1958, subject to the terms and conditions 
hereinafter ordered, is just and reasonable and in the public interest in carrying 
out the provisions of the Natural Gas Act and such settlement should be ap- 
proved, and made effective, as hereinafter provided and ordered. 
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The Commission orders: 


(A) The increased rates and charges contained in Colorado Interstates : 


filings referred to in paragraph (2) above are disallowed and denied. 


(B) The settlement of these proceedings on the basis proposed and agreed | 


to between Colorado Interstate and all of its utility customers subject to oy 
jurisdiction as well as the noncustomer interveners referred to above is approved 
and made effective, subject to the terms and conditions hereinafter ordered, 

(C) Colorado Interstate shall refund, within 90 days from the date this ore 
shall become final and not subject to further court review, to its jurisdicitong) 
customers the amounts including interest computed in accordance with the set: 
tlement agreement attached hereto as Appendix A, but in no event shal the 
refund, exclusive of interest, to each customer be less than the amounts set forth 
in Appendix to this order. 

(D) Within 105 days from the date this order shall become final anq hot 
subject to further court review, Colorado Interstate shall report to the Com. 
mission, in writing and under oath, the amount of the refund made to each of its 
utility customers, showing separately the amount of principal and interest gp 
paid, and the billing determinants used for such determination, and shall Serve 
a copy of such report upon each of the customers receiving a refund. Coneyr. 
rently therewith, Colorado Interstate shall file with the Commission releases 
from its jurisdictional customers showing receipt of the principal and interest 
in conformity to the plan of settlement approved hereby. 

(E) In the event that Colorado Interstate receives a refund from its suppliers 
in the Hugoton Field of Kansas or in the Panhandle Field of Texas of moneys 
paid or payable for gas delivered during the period January 1, 1954 through 
February 4, 1958, Colorado Interstate shall make refund to its customers listed 
in Appendix B hereto in accordance with the settlement agreement attached 
hereto as Appendix A. 

(F) Within 15 days of making a refund in accordance with paragraph (8) 
above Colorado Interstate shall report to the Commission in writing and unde 
oath, the amount of the refund made to each of the customers and shall serye 
a copy of the report upon each of the customers receiving a refund. 

(G) Colorado Interstate shall file with this Commission within 30 days from 
the date this order shall become final and not subject to further court review 
appropriate tariff sheets reflecting the settlement rates as substitute sheets to 
its F.P.C. Gas Tariff. 

(H) The proceedings in Docket No. G—11717 are hereby consolidated with 
those in Docket Nos. G—2260 and G—2576 for the purpose of approving the 
settlement. 

(1) The proceedings in the three dockets referred to in (H) above are hereby 
reopened to receive the documents appended to Colorado Interstate’s motion 
for the purpose of approving the settlement. 

(J) Motions filed by the Public Utilities Commission of Colorado and Citizens 
Utilities Company to dismiss Colorado Interstate’s rate filings are hereby denied, 

(K) Upon full compliance by Colorado Interstate with all of the terms and 
conditions of this order, these proceedings shall be terminated. 

(L) This order is without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission and is without prejudice 
to any claims or contentions which may be made by the Commission, Colorado 
Interstate, or any other affected party hereto, in any proceedings now pending 
or hereafter instituted by or against Colorado Interstate or any other companies 
or persons parties hereto. 

APPENDIx A 


SETTLEMENT AGREEMENT 


This agreement, dated as of the ___. day of ~------~.-------- 1958, between 
COLORADO INTERSTATE GAS COMPANY (“Colorado Interstate”) and 
SI LUUOD DUE ou (“Customer”), 


Witnesseth that: Whereas Colorado Interstate makes sales of natural gas to 
Customer pursuant to its FPC Gas Tariff, and 
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whereas Colorado Interstate has from time to time filed a notice of change 
with the Commission with respect to said Tariff which the Federal Power Com- 
mission (“Commission” ) suspended under its orders issued pursuant to the 
rovisions of Section 4(e) of the Natural Gas Act in Docket Nos. G—2260, 
F-2576 and G—11717 to which reference is here made, and : 
Whereas Colorado Interstate has by motion heretofore placed in effect said 
changes in its rate schedules, but the Commission has not at the date of this 
ment entered its final orders at Docket Nos. G-2260, G-2576, and G—11717 

gs to the justness and reasonableness of the rates there at issue, and ; 
Whereas, in view of the fact that the rate changes at issue in Docket Nos. 
g-2260, G-2576, and G-11717 are as yet undetermined and disputes exist as to 
the justness and reasonableness of such changes, Colorado Interstate and 
Customer deem it to their mutual advantage to compromise and settle all issues 
relating to the aforementioned rate proceedings for the period from January 1, 
1954, to and through February 4, 1958. ; 

Now, therefore, in consideration of the covenants and undertakings herein 
contained and subject to the terms and conditions herein set forth, Colorado 
Interstate and Customer do hereby agree to the following settlement of all 
controversies, claims, issues or questions that exist or that may presently exist 
between them as to any sum or sums of money heretofore paid by Customer to 
Colorado Interstate for gas delivered pursuant to the terms of said FPC Gas 
Tariff and accompanying rate schedules for the calendar years 1954, 1955, 1956, 
1967, and for the first thirty-five days of 1958. 


ARTICLE I—REFUND 


It is agreed that for the purposes of this settlement, Colorado Interstate will 
refund a portion of the revenues it has collected from Customer during the 
period from January 1, 1954, through February 4, 1958. The refund shall be 
computed and made as follows: 


1.1 Basis for Computing Refund 


This agreement has appended two exhibits. Exhibits A and B, which are 
incorporated herein and made a part hereof by reference. Exhibit A contains 
specific rates for specific periods. Exhibit B consists of cost of service and 
refund schedules. The rates contained in the tariff sheets attached to this 
agreement as Exhibit A shall be applied to the appropriate volumes of natural 
gas delivered by Colorado Interstate to Customer for the respective periods 
identified on such tariff sheets. The revenues so computed shall be deducted 
from the actual revenues paid by Customer to Colorado Interstate during such 
periods and the difference shall represent the primary refund for such period 
from January 1, 1954, through February 4, 1958. The total refund for such 
period shall consist of the sum of the primary refund as so determined and 
interest thereon as computed in accordance with Section 1.2 of this Article, but 
in no event shall the primary refund to Customer be less than set forth in 
Schedule A of said Exhibit B. 


1.2 Interest To Be Paid on Refund 


For the purpose of this settlement, it is agreed that the interest to be paid by 
Colorado Interstate with the refund due Customer hereunder, as provided in 
Section 1.1 of this Article, shall be computed as the rate of 6 percent per annum 
and upon the following bases: 

(1) That interest shall commence to run on the portion of each monthly pay- 
ment to be refunded from the day on which such payment was received. 

(2) That Colorado Interstate’s obligation to pay interest on the sums refund- 
able to Customer pursuant to Section 1.1 of this Article shall extend to the date 
when the draft or check representing the amount payable to Customer under this 
Article I is placed in the mails. 
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1.3 Time of Refund 


For the purposes of this settlement, it is agreed that the sum of money ¢o 
puted as provided in Section 1.1 of this Article, with interest thereon compu 7 
as provided in Section 1.2, shall be refunded by Colorado Interstate to Customer 
within ninety (90) days from the date the order of the Commission approvin 
or accepting the terms of this settlement shall become final and not subject tt 
further Court review. 


ARTICLE II-——ADDITIONAL UNDERTAKINGS 


In addition to the mutual obligations expressed in the foregoing, and ag addi. 
tional considerations therefor, Colorado Interstate and Customer each seyverajy 
eovenant, contract and agree as follows: : 


2.1 Finality of Settlement 


Neither Colorado Interstate nor Customer will seek a review of or otherwige 
challenge any order of the Commission which shall accept or approve the terns 
of this settlement agreement as set forth in Article I above, nor will they or eithe 
of them in such event appeal, petition for review, or otherwise ask to obtain q 
Commission or Court decision or judgment as to any issue or right that they may 
now severally have as between themselves in the proceedings in FPC Docket Nog, 
G-2260, G-2576, and G-11717 for the period beginning January 1, 1954, through 
February 4, 1958, other than the enforcement of Colorado Interstate’s refyng 
obligations hereunder as set forth in Article I of this settlement agreement. 


22 Mutual Releases 


When this settlement agreement is no longer subject to any of the conditions 
set forth in Article III of this settlement agreement, then, subject only to Colo. 
rado Interstate’s obligation to Customer to make the refunds as provided in 
Article I hereof, Colorado Interstate shall be fully released by Customer to the 
extent of Customer’s interest and Customer shall be fully released by Colorado 
Interstate of any and all claims, demands or causes of action arising out of or 
in any way relating or incident to the proceedings in Docket Nos. G—2260, G-257 
and G—11717 for the period through February 4, 1958; provided, however, that 
such releases shall not affect the rights and obligations of the parties hereto as 
set forth in Sections 2.1 or 2.3 hereof. 


2.3 Contingent Refunds 


The refunds provided for in Article I have been computed on the basis of the 
actual prices paid by Colorado Interstate to some of its supplies in the Hugoton 
Field of Kansas and in Phillips Petroleum Company for purchases of residue 
gas in the Panhandle Field of Texas, which prices are the subject of proceedings 
before the Commission or before the Courts and which have not been finally de 
termined or fixed at the date hereof. A’ portion of the amounts paid by 
Colorado Interstate for gas from these sources may be refundable to Colorado 
Interstate in a presently indeterminable amount. Colorado Interstate will use 
every reasonable effort to secure refunds from its suppliers, including, without 
limitations of the generality of the foregoing, active prosecution of such in judi 
cial proceedings as well as active participation to that end in the Commission's 
rulemaking proceedings. Docket No. R—168. 

In the event any order or decision by the Commission or the Courts (whether 
as a result of a settlement or a contested proceeding) results in the recovery of 
or refunds to Colorado Interstate from time 'to time of any portion of the monies 
paid or payable by Colorado Interstate to such suppliers for gas delivered during 
the period beginning January 1, 1954, through February 4, 1958, Colorado Inter 
state, after deducting therefrom all expenses it may have reasonably incurred 


oe 


in any judicial proceedings necessary to secure the same, shall refund the pro 


rata share of said monies so recovered (including any interest paid thereon t0 | 


Colorado Interstate, but no other interest shall be payable) to Customer in the 
following manner: 
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(1) The pro rata shares of Customer in said monies refunded to Colorado 
rstate shall be based on the ratio that the volume of sales to Customer dur- 
the period January 1, 1954, through February 4, 1958, bears to the total 

yolume of sales by Colorado Interstate during the same period. 
(2) The refund herein contemplated shall be paid to Customer within 60 
days from the date such monies shall have been actually received by Colorado 
Interstate and the order, judgment or decision under which such monies have 
been received has become final and not subject to further judicial review. 


ARTICLE III—CONDITIONS 


31 This agreement may be terminated by either party upon written notice 
to the other upon the happening of either of the following events: 

(1) Customer Consents.—lIf, within 90 days from date hereof, Colorado Inter- 
state is unable to secure consents of sufficient of its resale customers to equal 
at least 95 per cent of its total annual sales for resale covered by Exhibit A 
pased upon 1957 volumes and to secure the consent of certain other parties other 
than resale customers who are intervenors in the proceedings at Docket Nos. 
G-2260, G-2576, and G-11717, including, but not limited to, any state regulatory 
authority which is an intervenor and any municipal corporation which is an 
intervenor, to the settlement of the rate proceeding herein contemplated, which 
consents are deemed necessary to make it feasible for it to submit this settlement 
agreement to the Federal Power Commission for approval. 

(2) Federal Power Commission Approval.—If the Commission shall fail to 
approve by a valid and binding order the settlement, and termination of the 
proceedings in Docket Nos. G—2260, G—2576, and G—11717 as herein contemplated 
or not permit the rates appended hereto, including the provisions of this agree- 
ment applicable thereto, to become effective upon a basis acceptable to Colorado 
Interstate and Customer. In this connection, Colorado Interstate agrees, upon 
securing the consents set forth in (1) above, to use all reasonable diligence in 
securing acceptance or approval by the Commission at the earliest possible date, 
and Customer agrees to lend Colorado Interstate all reasonable assistance in 
such endeavor and, to the extent the same may be requisite, to permit a direct 
submission to the Commission. In this regard, Customer and Colorado Inter- 
state, pursuant to Section 1.32(a) of the Commission’s Rules of Practice and 
Procedure, waive opportunity for hearing at Docket Nos. G—2260, G—2576, and 
G-11717. In the event this agreement is terminated pursuant to the provisions 
of this Section 3.1(2), the relative rights and obligations of Customer and 
Colorado Interstate with respect to all matters contained herein shall be con- 
sidered as though this agreement had never been entered into, except that any 
sum or sums of money paid by Colorado Interstate to Customer hereunder shall 
not be returned to Colorado Interstate. 


ARTICLE IV—-RESERVATIONS 


41 Neither Colorado Interstate nor Customer by the execution hereof (or 
any other person or agency that shall consent to accept or approve the terms 
of this settlement agreement) shall be considered as being bound by or agreeing 
with the cost of service determination allocations or other principles or issues 
at issue in the proceedings in Docket Nos. G—2260, G—2576, and G-11717 and 
each party shall be deemed to have expressly reserved the right to take such 
positions with reference to such matters in any subsequent proceedings as it 
shall deem just and proper. 

In witness whereof, this instrument has been executed as of the day and year 


first above written. 
i Ne 
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UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


the Matter of Colorado Interstate Gas Company, Docket Nos. G-2260 and 
In G-2576 


Opinion No. 313 
APPEARANCES 


For Colorado Interstate Gas Company 
James E. White, Esquire, New York, New York 
William L. Dougherty, Esquire, New York, New York 
L. M. Poe, Esquire, Colorado Springs, Colorado 
Peter J. King, Jr., Esquire, Colorado Springs, Colorado 
John A. Phillips, Esquire, Colorado Springs, Colorado 


For City and County of Denver, Colorado 

Melwood W. Van Scoyoc, Esquire, Washington, D.C. 
John C. Banks, Esquire, Denver, Colorado 
Malcolm D. Crawford, Esquire, Denver, Colorado 
Charles S. Rhyne, Esquire, Washington, D.C. 

Brice W. Rhyne, Esquire, Washington, D.C. 
J. Parker Connor, Esquire, Washington, D.C. 


For City of Colorado Springs, Colorado 
Louis Johnson, Esquire, Colorado Springs, Colorado 
F. T. Henry, Esquire, Colorado Springs, Colorado 


| For Citizens Utilities Company 
Bernard D. Fischman, Esquire, New York, New York 
Albert J. Feigen, Esquire, Washington, D.C. 
Isher Jacobson, Esquire, Stamford, Connecticut 


For Greeley Gas Company 
E. A. Stansfield, Esquire, Denver, Colorado 


For Natural Gas Pipeline Company of America 
Kenneth W. Wagner, Esquire, Chicago, Illinois 
Charles C. McDugald, Esquire, Chicago, Illinois 


For Public Utilities Commission of Colorado 
Joseph M. McNulty, Denver, Colorado 


For Pioneer Natural Gas Company and Southern Union Gas Company 
K. B. Watson, Esquire, Amarillo, Texas 
R. E. Christiansen, Esquire, Washington, D.C. 
Francis H. Caskin, Esquire, Washington, D.C. 
Charles E. McGee, Esquire, Washington, D.C. 


For Public Service Company of Colorado, Colorado-Wyoming Gas Company, 
Pueblo Gas & Fuel Company, Cheyenne Light, Fuel &€ Power Company 
E. A. Stansfield, Esquire, Denver, Colorado 


For New Mevico Public Service Commission, City of Clayton, Clayton Gas 
Company 
Charles E. McGee, Esquire, Washington, D.C. 


For Iowa Power and Light Company 
Henry F. Reed, Esquire, Des Moines, Iowa 
L. E. Slade, Esquire, Des Moines, Iowa 


For Iowa Electric Light and Power Company 
John F. Gaston, Esquire, Cedar Rapids, Iowa 


For Colorado Municipal League 
John C. Banks, Esquire, Denver, Colorado 
J. Parker Connor, Esquire, Washington, D.C. 


For the Staff of the Federal Power Commission 
8. W. Jensch, Esquire, Washington, D.C. 
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Before Commissioners: Jerome K. Kuykendall, Chairman; Seaborn L, pj 
Frederick Stueck, William R. Connole, and Arthur Kline 


gby, 


OPINION AND ORDER ON PROPOSED RATES REOPENING RECORD 


(Issued June 21, 1958) 


These proceedings arose from two filings by Colorado Interstate Gas Company 
(Colorado Interstate) under section 4 of the Natural Gas Act seeking rate jp. 
creases totaling almost $20,000,000 per annum in excess of those previously pre 
scribed by us in docket No. G-1115.' After suspension of the rate filings and 
hearings, the presiding examiner disallowed the major part of each proposeq 
increase. Upon the filing of exceptions to the presiding examiner's decision 
and oral argument this matter is now before us. 

Colorado Interstate is an interstate natural gas pipeline company originally 
owning and operating a pipeline, which extends from the West Panhandle Fyelq 
in Texas to Denver, Colorado, rendering service along the route as well ag at 
the terminus. In more recent years Colorado Interstate has expanded its plant 
to include pipelines extending from both the Hugoton and Keyes Fields jp 
Kansas for service direct to Denver. In addition to the sales from these fagjjj. 
ties, Colorado Interstate also makes sales to Natural Gas Pipeline Company of 
America from the West Panhandle Field in Texas and the Greenwood Field jp 
Kansas. Since the close of the record in this case Colorado Interstate has 
effected a connection with the facilities of the Pacific Northwest Pipeline Corpo- 
ration, but this connection is not involved in these proceedings. There igs no 
dispute that Colorado Interstate is a natural gas company under the Natural 
Gas Act and as such its rates and charges for the sale of natural gas in inter. 
state commerce for resale are subject to our jurisdiction. 

In the first of its filings on September 2, 1953, in docket No. G—2260, Colorado 
Interstate submitted certain revised tariff sheets proposing a system-wide in. 
crease in its rates and charges for natural gas sold for resale subject to our 
jurisdiction amounting to approximately $9,600,000 per annum over the rates 
prescribed in docket No. G-1115. After suspension, the increased rates were 
made effective under corporate undertaking January 1, 1954. Prior to the con- 
clusion of the hearing held in docket No. G—2260 Colorado Interstate submitted 
for filing on July 30, 1954, in docket No. G—2576 certain additional revised tariff 
sheets proposing a further increase in jurisdictional rates of approximately 
$10,269,000 above those filed in docket No. G—2260. These increased rates were 
also suspended and were made effective under corporate undertaking to make 
refund February 1, 1955. They remained effective until July 1, 1957, when in- 
creased rates filed in docket No. G-11717 became effective. 

The two dockets were consolidated, and hearings were held at various inter- 
vals from January 1954 through April 1956. The interveners in the proceed- 
ings,? who included a number of Colorado Interstate’s municipal and utility 
customers, the Public Utilities Commission of Colorado and the Public Service 
Commissions of Wyoming and New Mexico, were all afforded an opportunity to 
present evidence, to be heard and to file briefs, and most of them took an active 
part in the proceedings. In July of 1955 all participants agreed to employ the 
actual data per books for the year 1954, as a closed period in docket No. G-2260, 
and the year 1954, normalized, as the test period for determining rates after 
February 1, 1955, in docket No. G—2576, although there was dispute by some 
of the interveners as to whether certain minor items of expenditure came within 
the test period. 

On August 10, 1956, after the conclusion of the hearings Citizens Utilities 
Company (Citizens) moved the Commission to dismiss the consolidated rate 
dockets. Its ground was that the Commission had determined Colorado Inter- 
state’s just and reasonable rates in docket No. G—1115 under Section 5 of the 


1The Commission’s order in docket No. G-1115 was affirmed by the Supreme Court in 
1955, E.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492. 

2Interveners in the consolidated proceedings are as follows: Public Service Company 
of Colorado, Natural Gas Pipeline Company of America, Clayton Gas Company, Colorado 
Municipal League, Citizens Utilities Company, Iowa Power and Light Company, Iowa 
Electric Light and Power Company, Southern Union Gas Company, The Pueblo Gas and Fuel 
Company, Colorado-Wyoming Gas Company, Greeley Gas Company, Public Service Com- 
missions of New Mexico and Wyoming, Public Utilities Commission of Colorado, the City 
and County of Denver and the Cities of Colorado Springs, Trinidad, and La Junta, Colorado, 
and the Town of Clayton, New Mexico. 
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Natural Gas Act and that Colorado Interstate could not file a rate change under 
Section 4 in derogation of the Commission’s order nor in derogation of Colorado 
tnterstate’s service agreements with existing customers but would be required to 
pe k modification of the earlier order under Section 5. If the Commission were 
t treat these proceedings as under Section 5 and fix rates in excess of those 
reviously fixed by the Commission, Citizens contended that the new rates 
should be prospective only and prayed that refunds be ordered of all amounts 
collected in excess of the previous rates since January 1, 1954, in docket No. 
G-2260 and since February 1, 1955, in docket No. G-2576. On October 2; 1956, 
the Commission referred this motion to the presiding examiner for consideration 
and determination in his initial decision. ; : 0 

After the filing of briefs the presiding examiner issued his decision on May 8, 
1967, in which he found on the basis of the test year 1954 that Colorado Inter- 
state’s increased rates were excessive by $2,871,449 per year in docket No. G- 
960 and by $15,096,548 per year in docket No. G-2576. He prescribed rates 
in the respective dockets for the period January 1, 1954, to February 1, 1955, 
and for the period after February 1, 1955, and ordered refunds of the difference 
between the amounts paid and the amounts which would have been paid had 
the prescribed rates been in effect. Exceptions to the decision were filed by 
Colorado Interstate, Citizens Utilities Company and jointly by others* to 
certain portions of the decision. she 

On May 27, 1957, Colorado Interstate filed a petition requesting that the 
Commission reopen the proceedings in docket No. G—2260 for the purpose of 
receiving additional evidence on field price and docket No. G—2576 “for the pur- 
pose of taking additional evidence for the settlement of the years 1955, 1956, and 
the first six months of 1957 as closed periods on the basis of the Commission’s 
preliminary decision and on the basis of Colorado Interstate’s actual operations 
during such periods.” The basis of this petition was that the rates as deter- 
mined by the presiding examiner would substantially impair its financial 
integrity. , ; al 

On June 10, 1957, the City and County of Denver, Colorado, filed a petition 
requesting the Commission to investigate the disposition by Colorado Interstate 
of the funds collected pursuant to corporate undertaking to make refund upon 
the completion of the above proceeding. On June 24, 1957, oral argument was 
held before us upon the exceptions and upon the petition to reopen. 

On January 7, 1958, the City and County of Denver moved to reject the rate 
flings and dismiss the proceedings on the basis of the Mobile* and Memphis * 
cases. The City contends that since there has been no consent to the increased 
rates, the proceedings must be dismissed and all increases in rates collected 
must be refunded with interest. 


Motions to Dismiss 


With respect to the motions of Citizens to dismiss we agree with the presid- 
ing examiner that Colorado Interstate was privileged to file increased rates 
as long as they were not attributable to the merger between Colorado and 
Canadian approved by us in docket No. G—1326 (10 F.P.C. 105), and we come 
to the same conclusion with respect to the motion of the City and County of 
Denver, 

As set forth by the presiding examiner the current service agreement of Colo- 
rado Interstate with Citizens provides: 

Applicable Rate Schedule—The natural gas delivered hereunder shall 
be paid for by Buyer under Seller’s Rate Schedule (s) G—1 on file with 
the Federal Power Commission or any superseding Rate Schedule. This 
agreement in all respects shall be subject to the provisions of such rate 
schedule(s) and to the applicable provisions of the General Terms and 
Conditions filed with the Federal Power Commission, all of which are by 
reference made a part hereof. 

Analagous language is used in the service agreements with Colorado-Wyoming 
and Public Service of Colorado which serve the City of Denver and environs. 

LT 


*Public Service Company of Colorado, Colorado-Wyoming Gas Company, The Pueblo 


Gas and Fuel Company and Greeley Gas Company interveners d the Ch Ligh 
Fuel, and Power Cons ~ fh y Gs ompany, interveners, and the Cheyenne Light, 


‘United Gas Pipe Line Co. y. Mobile Gas Service Corp., 350 U.S. 332. 


‘Memphis Light, Gas, and Water Division et al. PE il & 2d 4 A 
certiorari granted, 355 U.S. 938. PTR 2 iene’ ina 
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In our opinion the customer under such a service agreement has granted 
Colorado Interstate the right to seek increases in rates, so that the Mobile Cage 
does not apply. We recognize, of course, that the Court of Appeals took a cop. 
trary view in the Memphis case, holding that even where there was custome, 
agreement to rate change filings in language similar to that above, the customer 
must agree also to each specific rate increase. In other words, according to thi 
limited interpretation, customer consent to the act of filing rate increases must 
be accompanied by customer consent to the specific increase proposed or the 
increase filing must be rejected. This is to give no effect to the act of filin 
under Section 4(d), for if there is customer consent merely to the act of filing 
but not to the initiation of a rate change under Section 4(d), the act of filing 
lacks any meaning. On the contrary, we must carry to its logical conclusion the 
purpose of the act of filing rate changes under Section 4(d) by recognizing—ag 
the Court of Appeals does not—that the act of filing a rate change under Sea 
tion 4(d) is the initiation of a new rate which the Commission may either allow 
to become effective at the end of the notice period or suspend for further inyestj. 
gation. The situation here, however, differs from that in the Memphis case, for 
the rates previously on file here were not filed by the seller, Colorado Interstate, 
but are rates prescribed by us in docket No. G-1115. In any event, certiorayj 
has been granted in the Memphis case and unless that case is determined aq. 
versely to our position we shall continue to accept changes in rate schedules for 
filing and shall continue to process them as we have in the past. See El Pago 
Natural Gas Company, 19 F.P.C. 154, opinion No. 308, docket No, G-1248, Janp 
ary 24, 1958. 

Citizens also argues that, apart from the contractual terms, Colorado Inter. 
state was not entitled under Section 4 of the Gas Act to file a change in a rate 
prescribed by us under Section 5 of the Act, such as that prescribed in docket 
No. G-1115. While there may be occasions when rate filings should be rejected 
as in derogation of immediately precedent orders prescribing rates, this is not 
such a situation. Our order in docket No. G—-1115 was issued August 8, 19%2, 
using the test year 1952; the rate filings herein were made September 2, 1953, 
and July 30, 1954. The time elapsed was not so short nor were the circumstances 
such that we could have arbitrarily said that the filings must be rejected asa 
collateral attack on our order. It is plain that in a period of over a year the 
cost of service could possibly change so that a filing of increased rates might be 
justified. It may also be noted that in our order in G—1115 we ordered a filing 
of rates rather than merely prescribing rates, so that, contrary to Citizens’ 
argument, a filing to change such a filed rate comes within the literal terms of 
Section 4(d). In any case it has been held that a rate filing is the authorized 
procedure for changing rate schedule provisions filed by the company and pre 
scribed by us. Pennsylvania Water & Power Co. v. F.P.C., 343 U.S. 414, 423-424 


Petition to Reopen 


Colorado Interstate’s Petition to Reopen filed on May 27, 1957, is supported 
by a study prepared by independent public accountants purporting to show 
that on the basis of the presiding examiner’s decision, Colorado Interstate will 
earn less than a fair return for the calendar years 1954 through 1956 and for the 
first three months of 1957, with the returns being very low for the year 1956 and 
the portion of 1957 here involved. In fact, the accounting study shows the 
earnings in 1956 and 1957 will be so low as to leave nothing for payment of 
dividends on the preferred and common stock and to permit the payment of 
only a portion of the interest on the bonded indebtedness. A review of the ac- 
counting study shows its findings with respect to the return earned by the com- 
pany have validity. Despite this showing, we are not disposed to grant the 
Petition to Reopen as filed in order to receive additional evidence on field prices 
and evidence of the cost of service for the “locked in” period. The public in- 
terest requires that there be some end to proceedings such as this. The fact 
that a utility may not earn in later years the rate of return authorized by us 0D 
the basis of a test year is no justification in itself for reopening a case unless 
its earnings are so low as to impair its financial standing or to otherwise lessen 
its ability to render adequate service to its customers. Furthermore, if it ap 
peared to Colorado Interstate that its return on its investment was threatened 
by events occurring after the close of the record in this proceeding, or even after 
the enJ of the agreed-upon test year 1954, the company was privileged, and evel 
obligated, to file promptly rates that would reflect the new conditions. 
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Although we shall not grant the Petition to Reopen as requested, we believe 
t a limited reopening, as hereinafter outlined, is justified by reason of the 
lie interest in maintaining the company in a sound financial condition, as 
well as by considerations of fairness and equity. It clearly appears from the 
rd that the decline in rate of return for 1956 and the early part of 1957 was 
due to the increased cost of gas purchases and royalties, and the increased in- 
yestment in plant. We can conclude that because of the increased cost of gas 
rehases and other operating charges that 1954 is an inappropriate test year 
for the latter part of the period involved in these proceedings. _We shall, there- 
fore, employ the test year 1954 only for the calendar years 1954 and 1955, but 
shall reopen the record solely in order to incorporate herein the record presented 
jn docket No. G-11717 now before a presiding examiner. Such record contains 
eost data based on a test year terminating September 30, 1956, received in a 
docket in which the parties to the proceedings and the issues involved were al- 
most identical to those involved in these dockets, the only substantial difference 
peing that docket No. G-11717 covers a later period of time. To incorporate by 
reference the evidence in docket No. G—-11717 will result in little or no delay in 
our determination of the issues involved in these dockets. While this procedure 
may be subject to objections which must be considered if properly presented to 
us, we believe that it affords the most expeditious and fairest means of disposing 
of these proceedings. 

In the present opinion we shall not determine the cost of service, just and 
reasonable rates, or the refund for the period January 1, 1954, through June 
30, 1957, but shall leave that to a later order after consideration of the data in 
docket No. G-11717. We shall, however, determine the principal substantive is- 
ges raised in this proceeding and affecting the cost of service. Since these 
issues have been well covered by the presiding examiner, we shall discuss them 
but briefly below in the light of the exceptions filed, and we shall adopt his dis- 
cussion except where otherwise noted and where inconsistent with this opinion. 


Employment of “Commodity Value” in Colorado Interstate’s Cost of Service 

We agree with the presiding examiner that there is not sufficient evidence in 
dockets Nos. G—2260 and G-—2576° to show that Colorado Interstate should be 
allowed more than cost for the production of its own gas, computed under the 
traditional rate base method. As noted by him the reasons assigned by Colo- 
rado Interstate for which it claims amounts higher than those which it would 
obtain under the traditional rate base method are that the increased amounts 
would (1) serve as an incentive to own more gas reserves; (2) assist in its ex- 
pansion program; (3) enable it to carry out a balanced exploration and develop- 
ment program; (4) give the security holders a fair return. It is clear that the 
evidence must show in dollar amounts what is necessary for each of the com- 
pany’s purposes, and Colorado Interstate’s evidence has not done so. Beyond 
this we do not adopt the presiding examiner’s language on this point, nor is it 
necessary to discuss the amount of Colorado Interstate’s costs of producing 
gas set forth by the presiding examiner, for we are leaving that to a later order. 


Federal Income Tax Benefits 


Colorado Interstate claims to be entitled to include in its cost of service in 
docket No. G-2260 the sum of $3,077,195 for federal income taxes and $92,316 
for state income taxes, and in docket No. G-2576 the sum of $3,135,512 for federal 
income taxes and $94,065 for state income taxes. These amounts represent taxes 
that were not actually paid but which were saved by the deduction of statutory 
depletion and intangible well-drilling expense. 

We agree with the presiding examiner that as a condition of the merger au- 
thorized by us between Colorado Interstate and Canadian River Gas Company 
tax savings were clearly to benefit Colorado Interstate’s customers and con- 
sumers. This principle properly covers Colorado Interstate’s production from 
the West Panhandle Field, constituting by far the greater part of Colorado Inter- 
state’s annual production during the test year. However, the comparatively 
small amount of production from the Keyes Field, which was not involved in 
the merger, will have to be treated separately as indicated below. 

In our opinion No. 209, 10 F.P.C. 105, we discussed the background of the 
merger. In 1927 the reserves in question in the West Panhandle Field were 
owned by the Amarillo Oil Co., a subsidiary of Southwestern Development Co., 
LL 


*We are receiving the record in docket No. G-11717 only for the purpose of adducing 
cost data for a later period, not for any relevance it may have to the commodity method. 
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and were transferred to the Canadian River Gas Company at the same time thy 
Colorado Interstate was organized to transport the gas to Denver, Contempp. 
raneously a “cost contract” was made for the sale of gas by Canadian to Colorads 
Interstate, but since 1945 the price has not been computed on the actual Cost 
basis fixed by the contract, but has been fixed at 4 cents per Mcf for that delivered 
to Colorado Interstate and 3% cents per Mcf for that ultimately delivered t, 
Natural Gas Pipeline. If the money received from these rates was not suffi. 
cient to pay all out-of-pocket expenses and costs, Colorado Interstate wag ty 
make a below-the-line or nonoperating payment to Canadian to make up the 
deficiency. On the other hand if Canadian collected more than necessary to meet 
its cash obligations, the excess was returned by Canadian to Colorado Interstate 
and was also accounted for below the line. The cost contract would continue gp 
long as Canadian had available supplies of gas, which we thought at the time of 
our opinion would last until 1972. 

In 1950 Colorado Interstate and Canadian filed a joint application under go. 
tion 7 of the Natural Gas Act for authority to Colorado Interstate to acquire anq 
operate all of Canadian’s jurisdictional properties and facilities and to construct 
certain transmission lines. The transaction was to be effected by the transfer og 
all of Canadian’s stock to Colorado Interstate, which would cancel the stock 
and merge the corporations. In consideration for Canadian’s stock Colorado 
Interstate was to grant to Southwestern all of the gasoline contained in the gas 
in Canadian’s acreage, but subject to certain required deliveries of raw gas, 

In the course of our opinion No. 209, we also discussed the benefits and detri. 
ments to Colorado Interstate resulting from the transaction. We referred to the 
loss of gasoline revenues to Southwestern and there said (10 F.P.C. 105, 113): 

As against this cost Colorado stands to gain an estimated $14,324,415 in 
tax benefits becoming available to the merged company by reason of the 
transfer to it of the precentage depletion allowance based on the production 
of both natural gasoline and natural gas from Canadian’s acreage. We 
think that the weight of the evidence supports this forecast in tax savings, 
Such savings clearly will inure to the benefit of Colorado’s customers and the 
consumers of the Rocky Mountain area. 

In our subsequent opinion No, 235 on Colorado Interstate’s rates ' we quoted the 
above language, noted that “Colorado relied upon the substantial savings in 
federal income taxes which would be brought about by an increased depletion 
allowance to offset the loss in revenues derived from the sale of liquid hydro- 
carbons” (11 F.P.C. at p. 337) and added “That Colorado, in the merger pro- 
ceeding, fully understood and intended that the tax credits should offset the loss 
in gasoline revenues and that the merger would not result in any additional 
costs to be borne by the ratepayers cannot be disputed” (11 F.P.C. at p. 338). 

As shown by the references to our previous opinion no other conclusion is 
possible but that Colorado Interstate obtained an order from us conditioned, 
among other things, on its passing on to its ratepayers any tax savings attribut- 
able to allowances for depletion and intangible well-drilling expense. The 
Supreme Court with respect to another condition held that Colorado Interstate 
could not “be allowed to attack an officially approved condition of the merger 
while retaining at the same time all its benefits’ (348 U.S. at p. 502). 

In his discussion the presiding examiner expressed the opinion that under the 
“cost contract” any tax benefits would be passed along from Canadian to 
Colorado Interstate, and the presiding examiner believed that if there had 
been no merger, Colorado Interstate’s cost of purchased gas from Canadian 
could not have included amounts above actual cost represented by the taxes 
saved. Colorado Interstate contests these conclusions saying that by the time 
of the merger the cost contract had lost all vitality as a rate device and repre- 
sented, in effect, only interdepartmental accounting, for the actual charges 
were to be adjusted by below the line payments. It is not necessary for us to 
answer the questions raised by these arguments; the merger was approved on 
eondition that the tax savings be passed along to Colorado Interstate’s cus- 
tomers and consumers, and that we believe is sufficient. 

With respect to the tax advantages arising from the deduction of depletion 
and intangible well drilling and development costs relating to the Keyes Field 
properties we shall leave these matters to our later order referred to above, for 
the solution of this problem may depend in part on our examination of the record 
in docket No. G-11717. 
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7 Colorado Interstate Gas Co., 11 F.P.C. 324, reversed and remanded on other points, 
209 F. 2d 717 (CA 10), reversed affirming Commission 348 U.S. 492. 
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Allocation of Costs of Gasoline Operations 

The presiding examiner using the “relative market value” method allocated 
the costs of operating Colorado Interstate’s gasoline plants between natural gas 
and gasoline and concluded that losses on the gasoline operations that would 
have to be eliminated from Colorado Interstate’s costs in accordance with the 
Commission’s order in docket No. G-1326 approving the merger between Colorado 
Interstate and Canadian would be de minimis and need not be taken into ac- 

unt. While Colorado Interstate objects to the use of the “relative market 
yalue” method, although not to the presiding examiner’s conclusions, in view of 
the fact that this question has no effect on determination of a just and reasonable 
rate for Colorado Interstate, we shall not decide it at this time. 


Allocation of Costs with Respect to Sale to Amarillo Oil Company 


Colorado Interstate sells gas to Amaiillo Oil Company® under a contract 
which provides that the price shall be determined on a cost basis with only the 
costs of production and gathering in the West Panhandle Field to be used in 
determining that price. Colorado Interstate contends that only the costs as 
provided for in the contract should be allocated to the Amarillo sale. The staff 
and certain interveners contend that all of the general system costs of Colorado 
Interstate, including particularly the cost of more expensive gas purchased in 
the Hugoton and Keyes Field, must be allocated to this sale. 

This same issue was before us in docket No. G—1115 and in that case we held 
that all of the system costs should be “rolled in” and that the proportionate 
share of all of the system costs should be allocated to the Amarillo transaction. 
Docket No. G-1115 was subsequently appealed and affirmed by the Supreme 
Court of the United States, but this issue was not raised by Coloradw Interstate 
during the course of the appeal apparently for the reason that the amount of 
“rolled in” costs was then comparatively minor. 

The examiner, in deciding this issue, felt bound by our prior decision and 
ruled that its proportionate share of the system-wide costs should be allocated 
to the sale to Amarillo Oil Company. Colorado Interstate has filed and vigor- 
ously pressed its exceptions to this portion of the decision. The circumstances 
under which this contract was entered into are undisputed. In 1927 in order to 
bring natural gas from the West Panhandle Field to markets in Colorado, an 
agreement was made under which Amarillo Oil Company, which owned extensive 
gas reserves in the West Panhandle Field, transferred these gas reserves to 
Canadian River Gas Company which subsequently merged with Colorado Inter- 
state. Simultaneously and as a part of the same transaction, Canadian River 
Gas Company entered into a contract with Amarillo Oil Company under which 
Amarillo reserved a first priority on these gas reserves for its own market re- 
quirements, and which contract provided that the cost of the gas to Amarillo 
should be limited to the cost of producing and gathering the gas in the West 
Panhandle Field. This contract has been amended in minor respects but, with 
respect to the matters here involved is essentially the same as it was when 
entered into 30 years ago. It is conceded by all parties that the contract is 
binding on Colorado Interstate, and that Colorado Interstate cannot recoup from 
Amarillo more than is provided in the cost contract. 

Colorado Interstate contends that the contract provision under which Amarillo 
was to receive this gas at cost was a part of the consideration for the transfer 
of the reserves and was in the nature of a reservation of a royalty interest, and 
that the Interstate customers cannot claim the benefits of the contract and at the 
same time reject those provisions which are unfavorable to them. Colorado 
Interstate further points out that the amount of costs allocated to the Amarillo 
sale in docket No. G-1115 in which the test year 1952 was used was only $216,452 
per annum in excess of the contract costs, but that this figure had increased to 
approximately $800,000 per annum in the test year 1954.° This sharp increase 
in the excess of systemwide costs over costs allocated to this sale is principally 
due to increases in the cost of gas purchased in other areas to augment its gas 
supply. Colorado Interstate argues that since each new purchase of gas at exist- 
ing market prices increases the amount it will lose under the Amarillo contract, 
that this will be an effective deterrent to any attempt by the company to increase 





8 Now Pioneer Natural Gas Company. 

*In its brief filed in docket No. G-11717, Colorado Interstate points out that under the 
staff's figures used in that case, this excess of costs had increased to $1,140,000 in the test 
year ending September 30, 1956. and according to Colorado Interstate’s computations had 
increased to approximately $1,500,000 in 1957. 
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its gas supplies. Colorado Interstate also claims that this amounts to COnfisea 
tion, and that if the company is required to allocate the systemwide costs to this 
transaction it will cause it to suffer a loss on all of its production properties in 
the West Panhandle Field, and that its overall rate of return will be substantiay 
reduced. y 

On its part, the staff points out that we set a dangerous precedent by depart. 
ing from the principle of rolled-in costs, and that we are causing the interstate 
market to bear more than its proportionate share of the system costs, 

We are firmly committed to the principle that all customers of a pipeline com. 
pany, both jurisdictional and nonjurisdictional, should bear their proportionate 
share of the costs and their proportionate share of obtaining new sources of 
gas. However, we do not believe that we should blindly adhere to a principle 
where it is apparent that to do so will lead to unfair and inequitable results, 

It is clear that to adhere to our policy of rolled-in costs in this instance wiy 
effectively discourage Colorado Interstate from acquiring new sources of gas 
supply, since the acquisition of such additional sources inevitably will increase 
the losses it must bear. This Commission has consistently encouraged the acqui- 
sition by pipelines of additional gas supplies to serve their ever-expanding mar. 
kets. It is inconsistent to encourage companies to improve their gas supply 
on the one hand, and, on the other hand to put impediments in the way of their 
acquiring an additional supply. Yet adherence to the rule we announced jp 
docket No. G—1115 as to allocation of costs to Amarillo will produce that very 
result. : 

It is also clear that the losses which Colorado Interstate will suffer if we 
adhere to the principle of rolled-in costs are so substantial as to reduce its rate 
of return materially, and that its rate of return will tend to become lower as the 
losses increase. This may ultimately affect the financial stability of the cop. 
pany and even, at the present time, doubtless has some effect on the price it must 
pay for borrowed money. In this connection, we observe that Colorado Inter. 
state has pending before us applications to rebuild and renovate much of its 
line from the West Panhandle Field to its Colorado market. If these applica. 
tions are allowed, a substantial amount of capital must be raised and a decision 
adverse to Colorado Interstate on this issue will raise the cost of money to it 
to the detriment of its interstate customers. 

Elsewhere in this opinion we approve the examiner’s allowance of 6% rate of 
return to Colorado Interstate. If we are of the opinion that Colorado Interstate 
is entitled to this rate of return and must have it in order to maintain its finan. 
cial stability and compete with others in the money market we should not, in 
the same order in which we permit that rate of return, require Colorado Inter. 
state to suffer losses which will substantially reduce the rate. True, this rate 
of return relates only to jurisdictional business and the Amarillo sale is a non- 
jurisdictional sale, but we cannot close our eyes to the effect which an order 
requiring Colorado Interstate to take a large loss on a substantial portion of 
its nonjurisdictional business has on its overall rate of return. 

Finally we feel there is much to be said for Colorado Interstate’s contention 
that this transaction is substantially similar to and was intended to have 
the same effect as the reservation of a royalty interest. The very instrument 
which provided that the sale should be on a cost basis reserved a prior right 
to the gas in this field for Amarillo. In this and in other respects the transae- 
tion is closely akin to the reservation of a royalty interest. If a royalty in- 
terest had in fact been reserved by Amarillo Oil, then there could be no 
argument that the interstate market was being required to bear more than 
its full share of the costs. Viewing this acquisition of the gas reserves and 
the cost contract to Amarillo as one transaction, as the Commission has con- 
sistently heretofore considered it, it is difficult to see any discrimination against 
the interstate market or that it is being required to bear more than its share 
of the costs. The interstate customers have received under this contract all 
of the benefits of the low-cost West Panhandle Field gas. One should not be 
permitted to affirm those provisions of a contract favorable to it and at the 
same time disaffirm the unfavorable provisions. 
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we conclude that under the circumstances of this case failure to depart 
m our usual policy of rolling in costs would be inequitable and unfair, 
night impair the financial stability of Colorado Interstate, and would dis- 
courage the company from acquiring additional supplies of gas. 
Jurisdiction over Sales of Gas Used as Boiler Fuel by Public Service Company 
of Colorado and the City of Colorado Springs 


The question here is whether the Commission has jurisdiction over all of the 
natural gas sold by Colorado Interstate to Public Service and Colorado Springs 
githough part of the gas sold to these customers is used by them as a fuel 
for the generation of power. We conclude that on the basis of the facts in 
the record that we do not have jurisdiction over the gas sold for boiler fuel 
use by these customers. 

It is true that in Colorado Interstate Gas Co., supre, we decided that we 
had jurisdiction over Colorado Interstate’s direct sales of gas to Public Service 
and Colorado Springs for boiler fuel use. At that time Colorado Interstate 
gold gas to Colorado Springs for boiler fuel use under its Rate Schedule I-1 
op file with the Commission as a rate schedule covering sales for resale for in- 
terruptible industrial use and made direct sales of gas to Public Service Com- 
pany under its Rate Schedule G—1, also on file with the Commission, covering 
sales for resale for domestic, commercial, and industrial consumption. However, 
since the time of the Commission’s findings Public Service and Colorado Inter- 
state have entered into an agreement dated July 8, 1953, so as to cover separately 
the sale of gas to be used in Public Service’s generating plants, and Colorado 
Interstate entered into a similar contract with Colorado Springs. In each of 
these contracts it was provided that in order to make a proper accounting 
for the gas sold under them, the seller, Colorado Interstate, would install and 
maintain at each electric generating plant measuring equipment to measure 
the gas sold under the direct sale contracts. These two contracts were filed 
with the Commission and after being initially rejected were accepted as rate 
schedules and suspended by order issued October 26, 1953, but upon oral argu- 
ment held before us, the suspension was vacated as of January 14, 1954. 

Turning to Section 1(b) of the Gas Act we note that our jurisdiction over 
sales extends to “the sale in interstate commerce of natural gas for resale” 
but not to “any other transportation or sale of natural gas.” Clearly the mere 
fact that the direct sale gas is mixed with gas for resale does not give us 
jurisdiction over the sale of the whole volume of gas. City of Hastings v. 
Kansas-Nebraska Natural Gas Company, 12 F.P.C. 12, affirmed as City of 
Hastings v. F.P.C., 221 F. 2d 31 (CADC), certiorari denied 349 U.S. 920. 
In that case from the time the gas pipeline company agreed to sell gas to the 
city, the agreement for the resale gas filed with us as a rate schedule specifically 
excluded gas for direct consumption, which was covered by a separate con- 
tract. The court upheld our determination that we did not have jurisdiction 
over the sale of gas to the city for use in its powerplant. The presiding 
examiner has attempted to distinguish the Hastings case by pointing out that 
the direct sale there had always involved a separate transaction while the 
powerplant gas sold to Public Service Company was sold initially under one all- 
embracing schedule covering the total quantity of gas delivered to this customer. 
In our opinion this difference is not significant. In an analogous situation we 
were upheld in determining that we did not have jurisdiction over sales of 
gas made within the state where it was produced, although it was mixed with 
other gas that was sold and transported out of the state. State of North 
Dakota v. F.P.C., 247 F. 2d 173(CA8). 

It has already been held with respect to Colorado Interstate that it was privi- 
leged to file a tariff specifically confined to sales for resale. Colorado Interstate 
Gas Co. v. F.P.C., 185 F. 2d 357 (CA3). There the court held that the power of 
the Commission extended only to sales to buyers for resale and not to sales to 
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buyers for their own consumption. It left open the question whether (oj 
Interstate’s sales to Public Service and Colorado Springs for boiler fue] y 
in fact sales for resale because the gas was commingled with resale g 
cording to the Supreme Court ” whether we have jurisdiction over th 
mass of gas including the direct sale gas depends on whether the direc 
gas is an essentially separate transaction as shown by the record. 
volved the Court was not abie to decide the question of jurisdiction Stating thy 
there was no record evidence of separate rates, separate negotiations, sesiidaee 
contracts or separate rate regulation by official bodies. Where as here the on 
ties have entered into separate contracts for the separate measurement and sale 
of gas for boiler fuel use, the sale of such gas is clearly removed from our tue 
diction under Section 1(b) of the Natural Gas Act. 

It has been contended that since Colorado Interstate had obtained a Certificate 
of public convenience and necessity for the facilities to make the sales of gas to 
Public Service and Colorado Springs and has made no application under Section 
7 of the Act for amendment to its certificate to make a direct sale of gas to theg 
buyers, our jurisdiction necessarily continues as to the whole of the gas sold. 
While it is, of course, true that under our jurisdiction of the transportation of 
gas in interstate commerce we have the power to refuse permission to a natura| 
gas company to take on a new direct sale customer (Panhandle Eastern, Pipe 
Line Company Vv. F.P.C., 232 F. 2d 467 (CA8), certiorari denied 352 U.S. 891) 
our jurisdiction under Section 7 is clearly separable from our rate jurisdiction 
under Sections 4 and 5, as the court said: 

This control over gas transportation by the Commission is completely inde. 
pendent of the sale of the gas and just asimportant. It is a separate subject 
of regulation irrespective of whether the particular gas is thereafter golq 
for resale or direct to consumers. 
Failure to effect an appropriate amendment of a certificate of public convenience 
and necessity upon undertaking a new direct sale might conceivably be a viola. 
tion of the certificate and of Section 7 of the Gas Act, but that would have 
nothing to do with whether we have jurisdiction to regulate the rates under 
Sections 4 and 5. We therefore conclude that Colorado Interstate’s direct sales 
to Public Service and Colorado Springs for boiler fuel use are not subject to our 
jurisdiction and no refund need be made with respect to these sales. In con. 
nection with this conclusion we believe that changes may be necessary in the 
language of Colorado Interstate’s tariff to reflect our determination herein and 
such changes, if necessary, will be required in our later order. 


Directors and Executive Committee Salaries 


Colorado Interstate pays its directors for their services as such and as mem- 
bers of its executive committee $75,000 annually. We agree with the presiding 
examiner that under the present circumstances this amount is reasonable and 
should be allowed as operating expenses. It is true that in docket No. G-1115 
(11 F.P.C. 324, 332) we disallowed the same expense for the year 1952, but at that 
time only a minority of the directors had voted the compensation, and two of the 
directors were representatives of corporations which were about to dispose of 
most of their interests in Colorado Interstate. At present we are also cognizant 
of the trend to pay directors substantial salaries rather than merely a nominal 
fee for attending meetings. The majority of the board of directors has not taken 
exceptions to these payments, and there is nothing in the record to indicate that 
they are anything but reasonable. 


Rate of Return 


On the basis of the present capitalization the presiding examiner found that 
a just and reasonable rate of return would be 6% compared with the 5%% 
allowed by the Commission in docket No. G—1115. He noted that Colorado 
Interstate’s capitalization as of December 31, 1954, consisted of debt in the 
amount of $54,006,000 with an average cost of 3.41%, preferred stock in the 
amount of $11,000,000 with an average cost of 5.10% and common equity in the 
amount of $26,345,000. He further noted that on July 1, 1955, Colorado Inter- 
state entered into a credit agreement under which it could borrow $25,000,000 in 
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10 United States v. Public Utilities Comm’n., 345 U.S. 295, 317-318. This case involved 
a similar situation involving the sale of electric energy, part of which was resold and part 
of which was consumed by the purchaser. 
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notes. Using this capitalization and assuming the additional notes would be 


3% 


refinanced at 45,% he arrived at a return on common equity of 12.41% assum- 
9 a RO rate of return. ” 

ee of 12.41% on Colorado Interstate’s common equity is ample to main- 
tain the company’s financial integrity and to attract capital. It is a seasoned 


company, favorably situated with regard to reserves and had recently sold 
common stock at an earnings-offering-price ratio of 7%. The generous margin 
er the “bare bones” cost of money will be sufficient to compensate for any 
¢ ple overvaluing of the stock on the part of investors believing that field 
rice would be used in fixing Colorado Interstate’s rates. The approximately 
12% allowance on common equity here used also compares favorably with the 
9% and 10% rates of return we have used for largely equity financed independ- 
ent producers aS against Colorado Interstate’s contention that the presiding 
examiner’s overall allowance of 6% was too low for a pipeline producer of gas. 
Colorado Interstate, in excepting to the presiding examiner's conclusion, con- 
tends that it stood in need of $45,000,000 to finance certificated and budgeted 
construction. As the presiding examiner pointed out, there is no solid evidence 
of what the cost of obtaining this sum would be. In any case we are here con- 
cerned not with the indefinite future but only with a period terminating June 
30, 1957. Applying a 6% rate of return to Colorado Interstate’s capitalization 
as of the end of that year still results in a 12.29% return on common equity.” 
On the basis of the presiding examiner’s discussion, which we adopt, and the 
further considerations expressed here, we shall allow a 6% overall rate of return 
in computing Colorado Interstate’s cost of service for the closed-in period 
January 1, 1954, through June 30, 1957. 


Relative Level of Demand and Commodity Charges 


Based on its cost exhibits the staff proposed for Rate Schedule G-—1 in docket 
No, G-2260 a demand charge of 75 cents per month per Mcf and a commodity 
charge of 13.38 cents per Mcf, and recommended in docket No. G—2576 the cor- 
responding demand charge of 65 cents and commodity charge of 13 cents. Coun- 
ter proposals were made by Colorado-Wyoming and certain other companies, 
using a system cost basis that the demand charge in each of the dockets be $1.20 
and the commodity charges be 12 cents and 11.1 cents, respectively. These 
charges compare with Colorado Interstate’s proposed demand charge in docket 
No, G-2576 of $1.54 and commodity charge of 19.5 cents. The presiding examiner 
adopted the staff recommendations. 

The question raised here is whether in prescribing a rate we should place 
more of the cost burden on the demand component than on the commodity com- 
ponent, assuming that we have classified costs between demand and commodity 





1§ee the following table: 














Amount Capitaliza- Rate Percent 
tion percent 
EEE Nituidpiettinnsnbnanheed $54, 006, 000 46. 42 3. 41 1.58 
ES ae eee | 25,000,000 21. 49 4.75 1.02 
Preferred stock................_.. wes n'a els 11, 000, 000 9. 45 5.16 . 49 
I sicher ithiie cocks occu d nwhwes Guns 26, 345, 000 22. 64 12. 41 2.91 
Ss csthdeibedeadlitnct ese tL Lied $116, 351, 000 108. 00}... 2.2....- | 6.00 
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Amount Capitaliza- Rate Percent 
tion percent 
| 
SS Nn PF $85, 419, 000 67.7 3. 92 2. 65 
I S56 525035. od deUs.UIlL. Bua de 11, 000, 000 8.7 5. 16 . 45 
ES TT eT TT ee | 29,749, 000 23.6 12. 29 2.90 
6.00 
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It should be noted in connection with this computation that a large portion of the 


common equity represented by retained earnings is actually subject to refund in 
these proceedings. 
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in accordance with precedent. In their exceptions, Colorado-Wyoming, 
Utilities, and other interveners contend that we should do so, “tilting” 


in order to hold and attract industrial loads in the Rocky Mountain an = 
course, it is clear that this tilting favors the high load factor customers 
against low load factor domestic and commercial space heating customers, : 
Since we are not prescribing rates in this order, this question cannot be an 
swered finally, but the record does not indicate that commodity rates pregep; : 


in accordance with the cost allocation will necessarily be noncompetitive with 
other fuels. The staff’s “untilted” commodity rate is 13 cents compared With 
Colorado Interstate’s proposed commodity rate in docket No. G-2576 of 19 cents 

On the basis of the discussion above and the cost data in the record in docket 
No. G-11717 we shall prescribe rates for Colorado Interstate’s Jurisdictiong) 
customers applicable to the closed-in period of January 1, 1954, through Jun, 
30, 1957, and shall determine the amount of refunds to be paid each of them }j 
Colorado Interstate. These determinations will necessarily require that we nen 
upon claims by certain of Colorado Interstate’s customers, namely, Colorado. 
Wyoming, Pioneer Natural Gas Company ™ and Citizens Utilities that they gn 
in a special position and should be favored by us in prescribing rates, and wo 
may appropriately decide these questions in our later order. In view of the fag 
that we contemplate proceeding to the determination of rates and amount of 
refunds, no useful purpose would be served in granting the petition of the City 
and County of Denver to investigate the disposition of the funds collected py 
Colorado Interstate pursuant to its corporate undertaking to make the refunds 


The Commission orders: 

(A) The presiding examiner’s decision issued May 8, 1957, is modified jy 
the manner set forth above and as so modified is adopted as the decision of the 
Commission except where inconsistent with this opinion and order. 


(B) There is hereby incorporated in the record in the consolidated docket 


Nos. G-—2260 and G—2576 the entire record in docket No. G-—11717, and the 
record in the consolidated dockets is hereby reopened for the specific and limited 
purposes indicated above. 

(C) The motions to dismiss filed by Citizens and the City and County of 
Denver and the petition to investigate the disposition of funds filed by the City 
and County of Denver are hereby denied. 

(D) The petition to reopen the record filed by Colorado Interstate for the 
purposes stated in such petition is hereby denied. 

(E) Exceptions to the presiding examiner’s decision inconsistent with this 
opinion and order are hereby denied. 

By the Commission. 

Commissioner Digby made the following statement: 

I feel that the Commission should, in this opinion, give the producer 
the benefit of the tax saving due to intangible well drilling and develop. 
ment cost just as it should in an applicable case grant him the benefit of 
tax saving by reason of statutory depletion. 

Commissioner Connole concurring in part and dissenting in part, filed a 
separate statement. 

JOSEPH H. GUTRIDE, Secretary. 


CoNNOLE, Commissioner, concurring in part, dissenting in part: 

I concur in all the ultimate conclusions of law and findings of fact contained 
in majority’s opinion with but one exception. The Commission’s consistent and 
judicially approved position to allocate system costs proportionately to the 
Amarillo Oil Company transaction should be maintained. Persuasive principles 
more compelling by far than the expediences of this case argue against any 
other conclusion. Accordingly, I dissent from so much of the order that holds 
otherwise. 

The contract relied on by majority was not made at arm’s length. It was 
made by and between two affiliates, Canadian and Amarillo, on a cost basis, a 
any contract between affiliates should be. Now, however, Canadian has beet 
extinguished as a corporate entity and is merged into Colorado Interstate 
There is no affiliation between Amarillo and Colorado. 





18 Pioneer has been replaced by Southern Union Gas Company. 
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The undertaking by Southwestern Development Company to cause its subsid- 
‘on Canadian, to sell back to the other subsidary, Amarillo, the very gas in the 
pas Panhandle reserves which Canadian had acquired from Amarillo naturally 
Wi uired that the “sale” be made at cost. In point of fact, it was only a paper 
oi for both companies were wholly owned subsidiaries of Southwestern De- 
velopment Company. Once Canadian was sold by Southwestern to Colorado, 
however, it lost its identity as an affiliate of Amarillo. From that point on 
dian became part of Colorado and Amarillo became just another of Colo- 
rado’s customers. As such it should pay its fair share like any other customer. 

In 1927, eleven years before the passage of the Natural Gas Act, Southwestern 
Development Company naturally was free to dispose of its property in any 
jawful manner which it saw fit. A paper transaction setting up a buyer and 
seller relationship between two wholly owned subsidiaries certainly was within 
its lawful authority. A contract between affiliates, however, does not super- 
sede the Natural Gas Act. If the terms of the pre-Natural Gas Act contract 
are contrary to the public interest, it is obvious to me that we are not bound by 
them. The Examiner notes this in a pertinent footnote on page 54 of his 
Decision : . . , ; 

The contract by which Amarillo disposed of its property to Canadian was the 
subject of Commission consideration in an earlier rate proceeding, 3 FPC 32, 
43. The Commission found that Canadian had paid Amarillo $5,000,000 
for its gas leaseholds and wells in Texas Panhandle Field and that the 
cost to Amarillo was $1,879,504, and ordered the elimination of this ‘“write- 
up”. The Supreme Court affirmed. Colorado Interstate Gas Company Vv. 
Federal Power Commission, 324 U.S. 581, 607. The cost contract involved 
here was executed at the time of the sale of the Amarillo properties and 
has no more dignity than the write-up set aside by the Commission. 

In my judgment it is futile to speculate on the hypothetical alternatives 
open to the two affiliates at the time Southwestern caused its two subsidiaries 
to enter into this contract. The only point that concerns us is what contract 
the parties did enter into, not what contract the parties might have entered into. 

Finally, I am not persuaded by the argument that the allocation principles 
consistently followed by the Commission will result in discouraging further 
acquisition of gas by Colorado. This position is refuted by majority’s recital 
of the increases in the amount and the cost of gas purchased in other areas to 
augment Colorado’s gas supply. Majority reminds us that by virtue of such 
increases in the cost of gas the amount of costs allocated to the Amarillo sale 
was only $216,452 per annum in excess of the contract costs in 1952, while in 
1957 Colorado claims the comparable figure is $1,500,000. Yet this condition 
developed during the period when Colorado knew that the Commission’s posi- 
tin had consistently argued against the aliocation practices which majority 
now states are essential to eneourage the acquisition of new gas reserves. 

In my judgment, the allocation urged by majority violates sound principles 
of cost allocation and regulatory theory without justification, grants an undue 


Section 4(b) of the Natural Gas Act and is unduly discriminatory against inter- 
state commerce. Prior practices of the Commission should be followed. The 
evils envisioned by majority can be cured by much less radical steps and by 
means adapted to further, not confound, the principles of the Natural Gas Act 
and its administration. 

Accordingly, I dissent from so much of this opinion and order which de- 
parts from the principle of nondiscriminatory, nonpreferential allocation of 


costs. 

Mr. Lisuman. Mr. Connole, isn’t it correct that the staff submitted 
amemorandum to the Commission disapproving the settlement. of this 
integrated in that order of December 30 ? 

_ Mr. Connote. The staff submitted a memorandum on this case, that 
scorrect, Mr. Lishman. 

Mr. Lisuman. And didn’t in that memorandum the staff state that 
and I quote—under the heading “Recommendation” : 


The staff believes the dollar amount of the settlement is insufficient and for 
that reason recommends rejection of the proposal. 
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Do you recall that sentence in the staff memorandum ? 

Mr. Connotz. Yes, I am sure it was in there, Mr. Lishman. 

Mr. Lisuman. Didn’t that attract. your attention as the protecto 
of the consumer ? 

Mr. Conno te. It attracted my attention, yes. 

Mr. LisoMan. What did you do about it / 

Mr. Connote. I beg your pardon ? 

Mr. LisomMan. What did you do about it? 

Mr. Connote. What did I do about. what, the sentence? I read i 

Mr. Lisuman. About this recommendation of the staff? What did 
you do about it? They make a recommendation, what did you do 
personally about it? 

Mr. Connote. I very carefully considered it, Mr. Lishman, ag T qo 


all these issues, and I looked into it in every way I could. I discusseq | 


it with my brother Commissioners. 

I discussed it with staff people, I thought about the merits of the 
proposal as set forth by the staff memo, considered the impact of those 
on the rate structure of the company, looked back and looked at my 
opinion in 2260 and the others, and finally, after a great deal of con. 
sultation and discussion, concluded that the public interest would best 
be served by the order we finally issued. 

Mr. Lisuman. Now, Mr. Connole, did you participate in the merger 
of El Paso and Pacific Northwest Pipe Line? 

Mr. Connote. Yes, I did. 


Mr. Lisuman. Did any representative of El Paso ever contact you | 


in that case? 
Mr. Connote. No, he did not. 
Mr. Lisuman. Did you approve the merger? 
Mr. Connote. I signed the order that approved the merger, yes. 
Mr. Lisuman. Did you have any misgivings about that merger! 


Mr. Connote. I had the same doubts that I always have as a judge, | 
I suspended judgment on the matter until I had an opportunity to | 


thoroughly go into it. After doing so, I had no further doubts. 

Mr. LisuMan. Well, are you familiar with the fact that on July 
22, 1957, the Department of Justice filed a complaint against E] 
Paso Natural Gas Co. and Pacific Northwest Pipe Line Corp.? 

Mr. Connote. Yes, I am. 

Mr. Lisuman. Alleging violation, alleging the consummation of 
the proposed merger would violate section 7 of the Clayton Act! 

Mr. Connote. Yes, I am. 

Mr. LisumMan. Do you believe that the Commission, Federal Pow- 
er Commission, has authority to oust the Department of Justice 
from jurisdiction ? 

Mr. Connote. No, I do not. 

Mr. Lisuman. In Clayton Act proceedings? 

Mr. Connote. No, I do not. 

Mr. Lisuman. At the time you approved the merger did you know 
you were proceeding contrary to the express desire and urgings of 
the Department of Justice? 

Mr. Connote. No, I did not. 


Mr. Lisuman. Didn’t you have discussions with fellow Commis- | 


sioners about that ? 
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Mr. Connors. About the expressed desires of the Department of 


Justice? : 

Mr. Lisoman. Yes. ; 

Mr. Connoe. The position of the Department of Justice was very 
often discussed. Yes, Mr. Lishman. é: 

Mr. Leeman. Didn’t you know they did not want you to approve 

erger ! 
tr. CONNOLE. I didn’t know whether they did or not. th 

They never appeared in the proceeding although we had invited 
them to do so. 

Mr. LisHMAN. Had you seen the correspondence, including the cor- 
respondence, part of which is already in the record indicating that the 
Department of Justice opposed this merger ? 

Mr.Connote. Opposed the merger, oh, yes. 

Mr. LisaMan. Opposing your action / 

Mr. Connoe. I didn’t know that. 

Mr. LisumMAn. Opposed your action in giving approval to the 
merger. ; . 

Mr. Connoie. No; [still don’t know that they did. 

Mr. Lisuman. I refer you to the letter in the record here. Were 
you here when the letter of former Assistant Attorney General Hansen 
was read into the record ? 

Mr. ConnoLte. Which record was that, Mr. Lishman? Was that the 
letter to which we responded by telling him that the judge told us to 
goahead? 

Iam familiar with that letter; yes. 

Mr. Lisoman. We will show you the letter. 

The CuarrMaNn. The letter in which you responded and wrote to the 


judge. 
Mr. Connote. Yes. 

The Cuarrman. As the result 

Mr. Connoie. Yes; I think that is the colloquy to which we are 
referring, Mr. Chairman. 

Mr. Lisuman. I will read again from the May 28, 1958, letter which 
is already in the letter from Judge Hansen to the Chairman, Chair- 
man Kuykendall. 

The CHarrMaNn. I think he said he was familiar with the letter, Mr. 
Lishman. 

Mr. Lisuman. He said he didn’t know that the Justice Department 
disapproved of the Commission proceeding to approve the merger. 

And I just really want to sharpen his recollection on that because 
I believe this letter will establish that the Justice Department did 
not wish to have the Commission go ahead and approve the merger, 
while the Justice Department had a complaint under the Clayton Act 
still pending. 

The Cuarrman. Are you familiar with the letter reference, it is all 
in the record. 

Mr. Connote. I think I do know. 

Mr. Lisuman. I will hand you the letter to save time. 

Mr. Connote. OK. 

Yes; I am familiar with this letter, Mr. Lishman. 
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Mr. Lisuman. Wouldn’ you say from reading that letter that th) yf 
Department of Justice disapproved the Commission going ahead an} fr 
consummating its approval of the merger / : | it 

Mr. Connote. I would say they were raising a question of So-called | Mr 
primary jurisdiction, which has plagued regulatory Commissions an} Th 
courts for years. That is the way I looked at it, as a matter of discus. | Mi 
sion of primary jurisdiction. ol aan 

Mr. Lisuman. I think the letter itself will show that answep | Or 
equivocal at best. ‘tow 


Mr. Connole, coming to the indictment filed April 30, 1958, by the : 
Department of Justice against the American Natural Gas Co., North. oe 
ern Natural Gas Co., People’s Gas Light & Coke Co., and the presi- ar 
dents of those companies, are you familiar with that? / ¥ 

Mr. Connote. I don’t think I have ever seen it. I know the com. | you 
panies were indicted. jog 

g 


Mr. Lisuman. Are you familiar with the fact that we have intr. |) 
duced into the record the fees of certain law firms who are represent. | 


ing some of the defendants in this indictment ? Kili 
Mr. Connote. Yes, Lam. hat 
Mr. LisumMan. Again I come back to the question, do you think jt ) 
is proper for such fees to be included in the cost of service and passed ] 
on tothe consumers in a rate bill ? ha 
Mr. Connote. I haven't researched that question, Mr. Lishman, | ] 
don’t know whether it is or not. an 
Mr. LisumMan. Well, doesn’t this question come up quite often ina 7 


business which is—which contains so many members who are natural 
monopolies ? 
Mr. Connote. I have never had occasion to research and I have 
been in this business nearly 13 years. an 
Mr. LisumMan. Well, isn’t it a fact there have been numerous oeca- 
sions where companies subject to the regulation of the Federal Power 
Commission are also—have also been prosecuted either under the | of 
Clayton Act or the Sherman Act? re 
Mr. Connote. There have been occasions when that has happened, 
yes. 
Mr. Lisuman. Isn’t there anything in the files of the Commission | ( 
on this question ? 
Mr. Connote. I presume there is but I have not researched it. There 
is a case pending before us in which I understand that is in issue and 
I suspend judgment until such time as I have had an opportunity to 
research it. 

Mr. Lisuman. Well, do you have any personal views about the 
matter ? 

Mr. Connote. I would rather not commit myself for fear of dis 
qualifying myself in the pending case. 

Mr. LisuMan. Do you know a Mr. Edward Falck ? 

Mr. Connoxe. I am acquainted with him, yes. 

Mr. Lisuman. Has he ever called on you with respect to matters 
pending before the Commission ? 

Mr. Connote. No, he has not. 

Mr. Lisuman. Have you met him socially? 

Mr. Connoxe. I have seen him around town, yes. I have never been | 
to his house. 
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Mr. Lasuaan. Has he entertained you at lunch? 

Mr. Connote. I don’t think he ever has. I could not say for sure. 

[fhe has it certainly slipped my memory. I doubt it. 

Mr. LisuMAN. I have no further questions, Mr. Chairman. 

The CuarrMAN. Do you have something else / 

Mr. LISHMAN. Mr. Connole, you were here during the testimony of 
Commissioner Kline. _ 

Mr. Connote. Yes, sir. 

Mr. Lisuman. And you heard that testimony bring out the rather 
numerous Visits that were paid to his office by representatives of com- 

anies regulated by the Commission, is that correct ? 

Mr. Connote. Yes, I have. “et 3 

Mr. Lisuman. It is also correct that unlike Commissioner Kline, 
your secretary did not keep an appointment book, and you kept no 
jog of visitors that attended your office, is that correct ? 

Mr. Connote. I have no such log, this is correct. 

Mr. Lisuman. Do you, while you were listening to Commissioner 
Kline’s testimony, did it recall to you that some of those same people 
had also visited you in your office or made phone calls to you? 

Mr. Connote. Some of them had stopped in from time to time, yes. 

Mr. Lisuman. Could you identify who those people were without 
having to go through the long process of asking names ? 

Mr. Connotk. You mean tell you how many of these men had at 
any time been in my office ? 

Mr. LisumMan. Yes. 

Mr. Connote. I would say perhaps—— 

Mr. Lisuman. I would like to have the name of the individual. 

Mr. Connote. Half of them had been in my office one time or 
another. 

Mr. Lisuman. Could we have the name of the individual as well? 

Mr. Connote. Well, starting from page 1, who had been in the 
office, I suppose Mr. Clammer has been in, Mr. Corcoran, I don’t 
recall Mr. Cossey, he may have been in. 

Mr. Domers of course while he was with the Commission. 

Mr. Lisuaan. Did Mr. Domers cail on you after he had left the 
Commission ? 

Mr. Connote. Yes, but never on Commission business. 

Mr. Foster, being a former counsel, I suppose has been in. Mr. 
Gardner, of course, I don’t recall whether Mr. Goldberg has or not. 
Mr. Grove, Mr. Guy, I think did come in a time or two, Mr. Jennings, 
Ithink has been in. Mr. Kayser, I think. I don’t know Mr. Leverett. 
Ithink Mr. McAllister has stopped by since he left the Commission. 
Idon’t know Mr. McCannon. Yes, I believe Mr. McIntire introduced 
himself to me when he was appointed to the job he now holds here. 

Mr. R. Merrill, I don’t know that I could say he has been in or not. 

Mr. Parriott, I don’t think has been in. Mr. Pyburn has been in. 
Mr. Roetzel, I think has been in. Mr. Ross has been 

Mr. Lisman. Mr. Bradford Ross? 

_ Mr. Connote. Yes. I don’t know—yes, I guess Mr. Sanders came 
in one time to introduce himself. Mr. Scott has been in. Mr. Wim- 
berly has been in. 

Mr. Lisuman. Mr. Wimberly is a former Commissioner. 
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Mr. Connote. Yes, and Mr. Wolf and Mr. Woodfin have at ‘| Mr 


time or other also been in my office. Chey 
Mr. Lisuman. Do you recall how many times these, any of thes Mi 
gentlemen called on you ? the J 
Mr. Connote. I have no record of it; no, I do not recall, Mr, Ligh. | have 
man. I know it is not very often. Mi 


Mr. Lisuman. Is it correct that in addition to the persons vou Tl 
have named other persons connected with the pipeline companies hay | 
called on you ? 

Mr. Connote. We have a great many visitors, Mr. Lishman, ani, 
most of them naturally enough are the men associated with the bas. men 
ness which we regulate. I dare say others have probably had occ. | rath 
sion to visit with me, yes. tell 

Mr. Lisuman. I have here a list of cards that was obtained fron | peo} 
your office of persons who called on you, and I wondered if you eoylj | 
remember face 

Mr. Connote. If those cards were cards I gave you, I didn’t te] | et: 
Mr. Eanet and I do not say now those are men who called on me | att 
Those are cards which I had in my possession which have come from | im 


‘ 
/ 


j 








a number of sources including annual reports officers have sent me. I 
Mr. Lisuman. And the card index you had of names here was this | int 
principally used by you or by your secretary as a mailing list? } 
Mr. Connote. The list | a 
Mr. Lisoman. Or telephone call list. pel 


Mr. Connote. That file was set up for use of addresses in dicta. ! dis 
tion, then, it includes the name of some correspondents, many of the fe. 
letters long thrown away. It includes names and addresses from | mé 
many sources, not necessarily from correspondence; some are from | 
calling cards or mentioned by another correspondent in a particular | th 
letter. 

Addresses include members of Georgetown University Alumni | 
Association, Connecticut State Society, of which I have been presi- | © 
dent for 4 years, the Federal Bar Association of which I am a na- 
tional officer, and the Stone Ridge Fathers Club, panel members who 
participated with me in various conferences, bar association meetings | ™ 
and others, representatives of foreign governments, including Cana- | @ 
dian; personal friends. Some cards only have a long distance tele- 
phone number gleaned from an incoming call for future reference if | 
ever called upon to use it, publicity contacts for State society °¢ 
activities. 

Mr. Lisnman. You said Mr. Guy came in to see you. Whomdidhe | } 
represent ? 

Mr. Connotr. I didn’t know he represented anybody when he came 
in. He identified himself as a former attorney general of the State | ‘ 
of Wyoming and a friend of the attorney general of the State of | | 
Connecticut at that time. 

Mr. Lisuman. You did not know he was representing E] Paso! ) 

Mr. Connote. I did not. 

Mr. Lisuman. Did you hear Commissioner Kline so testify ? 

Mr. Connote. That he knew I knew he was 





Mr. Lisuman. No; I am not asking whether he knew. Did you 
hear Mr. Kline testify that Mr. Guy represented El Paso? 
Mr. Conno.e. Yes. 
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Mr. —, Did you know whether El] Paso has any business in 
Vy 0. ? 
ose nahe I don’t know whether it does nor does not. I think 
the Rock Springs project goes through there. It is a project they 
have but I don’t know. 

Mr. Lisuman. I have no further questions. 

The CHAIRMAN. Mr. Flynt? 

Mr. Fiynt. No questions. 

The CHarRMAN. Mr. Bennett. : , 

Mr. Bennett. Mr. Connole, you went through the list. of appoint- 
ments of Commissioner Kline, that were put in the record last week 
rather hurriedly, and I wish you would take Mr. Kline’s statement and 
ell us, starting with the first page, how many times you recall these 

le having come to your office. 

Mr. Connors. I will be glad to do that, Mr. Bennett. I will pre- 
face the answer by this observation. I have no—this will be the gross- 
est guess. I also say to you that not a single man on that list has ever, 
ut the occasions mentioned by Mr. Kline or any other time, made any 
improper representation to me. 

Every single one of them came in on either the social call of a pure 
introductory basis or on some matter wholly unrelated. 

Mr. Clammer 

Mr. Bennett. Before you start then, was Mr. Corcoran the only 
person representing a gas company who ever came to your office to 
discuss the merits of a case ? 

Mr. Connote. He did not discuss it. I so mentioned in my testi- 
mony. I said he made no improper representation to me. 

Mr. Bennetr. Was he the only person who came to your office under 
thecireumstances you have described here. 

Mr. Connor. On that day, yes. He is the only one I remember 
who came at that time. I don’t think anybody else came from that 
company that day at all, or any other day. 

Mr. Bennett. [ am not speaking of any particular day. 

Mr. Connotre. I want to be responsive, Mr. Bennett, and I am 
responsive, if I understand you correctly, did anyone else ever come 
under the same circumstances that Mr. Corcoran came? 

Mr. Bennerr. Yes. 

Mr. Connote. I am not sure I understand what you mean by the 
circumstances under which Mr. Corcoran came. 

Mr. Bennerr. The circumstances as you have described them in 
your statement ? 

Mr.Connote. Well, let me see what I said 

Mr. Bennerr. Why not go through the list now, having in mind 
one of the things I am interested in, which is whether any of these 
people referred to by Mr. Kline or others visited your office under 
circumstances, either identical to or similar to, the circumstances as 
you have described Mr. Corcoran’s visit. 

Mr. Connotr. I understand. In other words the situation as I 
testified, I said to Mr. Corcoran: “There is a pending case here let’s 
hot touch it.” Did anyone else come in under those conditions? 

Tdon’t recall Mr. Clammer doing it. 

Tdon’t recall Mr. Cossey, certainly not Mr. Domers. Some of these 
cases pended for so long that, for example, Mr. Foster, represents two 
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of the applicants in the Catco case, and during the long protraoteg | M 


litigation in which that case is involved he may have come in, but] 
certainly had no occasion to talk to him about the merits of the cag 

Mr. Goldberg, no; Mr. Grove, no; Mr. Guy, no. 

Mr. Jennings is a lawyer but he never came in—of course, the 
Phillips case is pending all the time, so every time he was in the Office 
it was only a scattering of times, two or three at the most, it was 
during a pending case. 

Mr. Kayser, I don’t recall if his visit coincided with a pending cag 
or not. 

Mr. Leverett, I don’t know him. Mr. McAllister, I think may haye 
come in when a case was pending but we did not talk about its merits 

Mr. McCannon, I don’t know him. Mr. McIntire certainly not. Mr. 
Merrill, no; Mr. Parriott, no. Mr. Pyburn, not being a lawyer as] 
understand it anyway. Perhaps he is a member of the bar. ‘I think 
Texas Eastern did have some cases pending, when he visited with me 
but we didn’t visit on those cases. 

Mr. Reotzel was careful, as I recall it, the one time or two when he 
came in, he said “I waited to come by and pay my respects until the 
‘ase was no longer pending,” so I am not sure in his case. 

Mr. Ross has been meticulous about avoiding it as Mr. Kline said 
but perhaps again because he represents two of the clients in the 
Catco case, a case may have been pending on one of his visits. Mr, 
Sanders, I don’t think so. Mr. Scott, no. 

Mr. Wimberly, I don’t consider representing the company in the 
sense of having anything to do with the pending case. So I don't 
believe there was anything pending when he was here. 

Mr. Wolf, I don’t think so. There was a case pending before us of 
some length, and it may have been pending when he came into the 
office but he came on a wholly unrelated matter. 

Mr. Woodfin also represented one of the applicants in the Catco 
case, as well as the Z7ranswestern Pipe Line case here, and it may be 
that. case was pending when he was in. 

Mr. Bennerr. Well, then, is it a fair summary of what you have 
just said that you did not engage in discussion with any other repre- 
sentative of a gas company, pipeline company, or natural gas com- 
pany similar to the one you had with Mr. Corcoran ? 

Mr. Connor. I think that is fair. One or more, and I cannot 
in all candor under oath tell you which or who, but one or more may 
have mentioned this question of “When are we going to get these 
cases out that have been sitting for lo these many months,” which 
is substantially what Mr. Corcoran did. And on occasion some of 
them have perhaps asked me those questions. 

Mr. Bennerr. You can’t recall who? 

Mr. Connoir. No; I can’t recall who. Frankly, I think every- 
body has that problem. 

Mr. Bennerr. Pardon ? 

Mr. Connote. I think almost everybody would like to say that to 
us. 

Mr. Bennett. Did you ever have occasion, when a representative 
of a gas company came to your office, to go to the great length of 
cautioning him as you did on the occasion that Mr. Corcoran visited 
you? 
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Mr. Connote. For example, that Catco case, which was so con- 
troversial, and in which I was so intimately embroiled, when a man 
involved in that would come by, I might just advert to it. But I had 

ificulty. 
s Traber You don’t recall specifically ever having told anyone 
other than Mr. Corcoran that you didn’t want to discuss the case / 

Mr. Connote. I don’t recall the names, Mr. Bennett, but I do recall 
specifically having so told others. Now, I didn’t hit Corcoran over 
thehead when he came in. I told him in a nice way. 

Mr. Bennett. You can’t think of the names of any of these other 
ple! . ; ; 
Mr. Connor. No; none of them here strike a responsive chord in 
that respect, and under the circumstances of this room I wouldn’t 

want to unfairly implicate anybody. 

Mr. Bennerr. You can’t think of the name of a case that they may 
have been talking about ¢ nee ; o 

Mr. Connoue. I can’t think of any proceeding in which expedition 
was—let’s see, the 7'’ranswestern case, possibly. There was a question 
there. I don’t remember whether I was here—I don’t think I was 
here on that one when it was finally voted out. There had been a 
delay; there have been delays in several certificate and rate cases 
which probably were brought to my attention by company officials or 
representatives in an air of urgency. I wouldn’t want to tell you 
which names for fear of leaving out one which I should mention. 

Mr. Bennerr. You have a very clear and specific recollection of 
Mr. Corcoran’s visit ? 

Mr. Connote. Indeed, I do. 

Mr. Bennerr. You have used three or four pages or more in your 
prepared statement, going into great detail as to the circumstances 
of his visit, even though you say there was nothing unusual or im- 
proper about it. a 

Mr. Connote. That was written immediately after the publication 
of the material in the newspaper, which I understand took place not 
more than 13 days after the material was written, and in anticipation 
of precisely this type of inquiry. Because I knew 

Mr. Bennett. This statement that you presented to the committee 
today ? 

Mr. Connote. The rundown on what was said 

Mr. Bennerr. Wait until I ask the question. The written, prepared 
statement presented here today was prepared by you 13 days after the 
certification of Midwestern ? 

Mr. Connote. No; that is not correct. What I said, or intended 
to say, was that the details of that meeting were put down on paper 
in the form in which I have read them to you, just a few days after 
the meeting. 

Mr. Bennett. All of the details of Mr. Corcoran’s visit ? 

Mr. Connote. Yes; what I just read to you. The details of Mr. 
Corcoran’s visit which you say I recall so clearly now are not the 
recollection of my mind but rather the result of putting this down on 
paper after the newspaper accounts of this meeting. 

r. Bennett. Do you have that ? 
Mr. Connors. I read it to you. 
Mr. Bennerr. Do you have that memorandum ? 
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Mr. Connote. It is not a memorandum. It is a draft which 
to the guts of this, which has since been destroyed. 

Mr. Bennett. Tell me what part of it you made into a mem. 
randum shortly after the occasion of Mr. Corcoran’s visit. 

Mr. Connoix. Beginning on point No. 1, where I discussed the 
decisional process at page 3, and running through to the end—th 
middle of 12, I had 

Mr. Bennett. Practically the entire statement ? 

Mr. Connote. Yes. Now, mind you—— 

Mr. Bennett. Just a minute. 

Mr. Connorez. All right. 

Mr. Bennerr. What did you do with this written memorandyy 
that you had? 


Went 





Mr. Connote. I discarded it, Mr. Bennett. I used it as the basis | 


for this draft, and I discarded it. 

Mr. Bennett. Did you discard it after you made this draft? 

Mr. Connote. Yes. 

Mr. Bennett. When did you make this draft ? 

Mr. Connorz. A few days before March or April when I originally 
thought I would be testifying before the full committee. =~ 

Mr. Bennett. Did you have the draft when you discussed this sit. 
uation with the subcommittee’s investigators / 


Mr. Connote. I used it for the basis of that recollection. That is, | 


again, why my mind is clear. 

Mr. Bennett. Did you tell any of our investigators that you had 
had such a draft ? 

Mr. Connote. Did I tell them? No; I didn’t. I had no occasion 
to. Should I have? 

Mr. Bennett. Well, you considered it quite important. 

Mr. Connote. I don’t think it is important at all. That is whyI 
didn’t tell them about it. That is why I didn’t mention it here until 
you asked me about it. 

Mr. Bennett. I consider it quite significant that you would write 
this down, make this memorandum shortly after Corcoran’s visit and 
have it in your possession until April when you prepared this state- 
ment and then make no mention of it to our investigators. 

Mr. Connor. Well, Mr. Bennett, let me explain to you then, if 
that causes any difficulty in your mind or the minds of anyone else 
in the Commission this reference in the newspapers was a very serious 
one, if correct. Knowing the manner in which these affairs do become 
very properly the subject of an investigation by your committee, sir, 
and feeling that it was quite possibly the subject of investigation by 
this or some other committee, I wanted the committee to have the 
porvtit of a full recollection of the facts. On the 13th of November, 
I believe 





Mr. Bennerr. But you didn’t give the committee this informa- 
tion that you put down? 

Mr. Connote. I just testified to it, and I told Mr. Ross, and I 
told everybody who has asked me this, this identical story, and that ex- 
plains why I have such a complete recollection. It is not a recol- 
lection, I can’t recall anything near what happened if I didn’t have 
the benefit of this memo. 
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Mr. Bennett. Did our investigators ask you if you had any mem- 
m? 
ceca. No, sir, I did not. 

Mr. Bennerr. And you didn’t tell them? 

Mr. Connoxe. I did not, indeed. 

Mr. Bennett. In fact, you told our committee staff members that 
your recollection was very hazy about this. 

* Mr. Connotg. That is correct. 

Mr. Bennett. Didn’t you? 

Mr. Connoxe. ‘That is right. 

Mr. Bennett. When you knew you had in your possession a memo- 
randum which in detail described it. Why did you do that? 

Mr. Connote. Because it was very hazy. I said precisely what was 
correct. 1 haven’t looked at that memo for a long time. 

Mr. Bennetr. You could have looked at it. 

Mr. Connote. I don’t know whether I could or not. I don’t re- 
call the circumstances of Mr. Ross’ visit. 

Mr. Bennetr. Where was it? 

Mr. Connote. I don’t know. I suppose I kept it in the file with 
the case. May I suggest, Mr. Bennett, about that memo, I don’t want 
to inflate it out of proportion. It was nothing more or less than a 
few jottings, a few jottings of what took place which formed the 
substance for—for example, 1 would put down meeting date. As a 


| matter of fact, 1 stand corrected, the details of the minutes of the 


meeting on which we met and so on, those were not in the memo. I 
don’t believe those were in the memo. What was in the memo were 
just simple jottings, that Corcoran came in, talked about this short 

riod of time, didn’t mention this, mentioned that, referred to that, 
and so on, and then I stuffed it in the file. 

Now, when Mr. Ross came to visit with me, I don’t remember 
whether I knew he was coming sufficiently in advance to look at the 
thing or not, but I know my recollection was quite hazy at the time 
on some of the details I mentioned. But it was quite complete on 
therest of it. I don’t know what Mr. Ross reported, but I would guess 
that his report would be consistent at the present time with what I 
said. I would certainly hope so. 

Mr. Bennetr. Even though your memory was hazy, and you knew 
that you had a memorandum you still didn’t get the memorandum 
torefresh your memory when you talked to him? 

Mr.Connote. That is correct. Ithink I gave him 

Mr. Bennerr. I want to know why. 

Mr. Connote. Well, I can’t give you any reason other than I told 
you, Mr. Bennett, but if you think there is anything improper about 
ir 

Mr. Baynerr. You say it is improper? 

Mr. Connote. I say if you do. 

Mr, Bennerr. But it would be unusual that you would have said 
Your memory was hazy when you knew you had a memorandum 
covering the entire visit. 

Mr, Connote. I said my memory was hazy because it was, Mr. 





| Bennett. I wouldn’t have said it was if it wasn’t. 





Mr. Benner. I want to refer to the memorandum of Mr. Ross 
concerning his visit with you. This was back early this year. 
619236023 
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Mr. Connote. Is that something that is in my possession? 

Mr. Lisuman. Give hima copy. 

Mr. Connore. I don’t want to see it if it is something I 
posed to have. 

Go ahead, Mr. Bennett, I am not trying to evade your Questions | 
just didn’t know what you were talking about. 

Mr. Bennett. I would like for you to have a copy of it. 

Mr. Lisuman. Page 7. 

Mr. Bennett. Let’s just_take the first sentence of Mr. Ross’ jnjy. 
view with you on page 7. “Commissioner Connole said he was ASSigne4 
supervision of the preparation of the opinion.” 

Do you recall having told Mr. Ross that ? 

Mr. Connote. I recall having told him that, and I recall y 
my statement the other day that my memory was incorrect. 

Mr. Bennerr. When did you verify it? | 

Mr. Connorr. Just a few days ago at the Commission meetijy 
because I had a recollection of telling Mr. Ross that, and I wanta 
to be sure that the testimony I gave to this committee was corns 
and so I said to the Chairman in the presence of the other Comnis 
sioners, “What is your recollection about this?” and I was told that m 
recollection was in error. "| 

Mr. BENNETT. That is quite a significant thing when you are x 
signed to supervise the writing of an opinion. | 

Mr. Connote. It is quite significant ? | 

| 


AM Not sip 


erifying 








Mr. Bennett. Yes. 

Mr. Connor. Yes. 

Mr. Bennett. Of an important matter. 

Mr. Connoie. Yes. 

Mr. Bennetr. Your recollection, when Mr. Ross visited you in| 
February, or January, was that you had been assigned supervision!| 

Mr. Connote. As I told Mr. Ross who told you that my recollection | 
was hazy at that time, yes, there is one example of where it was in 
error. 

Mr. Bennetr. Did you have reference to this in this so-called 
memorandum ? 

Mr. Connote. I don’t remember whether I did or did not. 

Mr. Bennetr. You had thrown the memorandum away s0 yo 
can’t 

Mr. Connote. Yes, Mr. Bennett. It was only on the basis for draft. 
ing what I have here, sir. 

Mr. Bennett. I have some more questions, but I understand my time 
is up. 

The Cuatrman. The gentleman has consumed 15 minutes. 

Mr. Moss? ! 

Mr. Moss. Mr. Connole, you appear to have rather a difficult time | 
recalling details of visits to your office. 

Do you have a sufficient recollection to indicate whether in yout 
opinion, you have ever had a contact from any source which you It 
garded as an improper one? " 

Mr. Connor. I would say, Mr. Moss, that I have had opportunities 
since this meeting began to consider carefully that question, and Iam 
unable to tell you that there was an instance when I can frankly si) 
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to this Committee that anyone has tried to influence me on the merits 
of 8 cane 't think it i ssary to try to influence you, is it 

Mr. Moss. I don’t think it is necessary to try to influence y s 18 It, 
for it to be improper? A discussion of the merits is improper; is it 
neo Connote. Such discussion, as I understand the meaning of the 
word, and I am sure you mean it, is indeed improper and I include 

i ur category. . 
og a You would include that in the category of influencing? 

Mr. Connote. I include that in the category of people who have not 

‘o see me. 
a. Moss. You don’t recall any instance where anyone tried to dis- 
cuss the merits of a pending matter ? 

Mr. Connor. You say I do not recall; that is correct; I do not 
recall. , = 

I think they would have impressed themselves so vividly on my 
memory I would have remembered it. 

Mr. Moss. Have you ever had to caution any conversation to get 
away from the merits or touching upon the merits ? 

Me ConnoxE. I don’t think so. I have made some—not when they 
had already launched on a discussion. From time to time, but very 
infrequently, and I think I have already testified how infrequently 
they were, when people have come in to see me, and I have known 
there were cases pending in which their company or their clients were 
involved, I have said courteously, “Of course, old buddy, remember 
the A, B, C case” or some language to that effect, to avoid any such 
inference. ' } ; 

Mr. Moss. You have always tried to anticipate any difficulties and 
admonished them in advance against such discussion ? 

Mr. Connote. Yes; I don’t want to set myself up here sanctimoni- 
ously, but I think all of us on the Commission are quite conscious of 
this judicial temperament and I have done exactly as you say. 

Mr. Moss. Of course, you heard the testimony of Commissioner 
Kline, who indicated that he had on a number of occasions had to cut 
a conversation short, raised the question of possible involvement in 
the merits ? 

Mr. Conno.e. Yes; I did hear that testimony, Mr. Moss. 

Mr. Moss. You had no such experience ? 

Mr. Connote. No; I don’t recall ever doing that, ever having to do 
that. I don’t think I ever did, in fact. 

Iam sure it would be something that would impress itself firmly 
on my memory, so firmly that indeed I would remember. 

Mr. Moss. Have you ever made a memorandum of any other con- 
tact, a memorandum similar to the one made in the instance of 
Mr. Corcoran’s contact? 

Mr. Connote. No, I made no pencil jottings on any other meeting, 
because no other contact, so-called, and I deplore the use of the word 
“contact” so, with your permission, sir, I will use the word “conversa- 
tion,” the conversation with Mr. Corcoran is the only one that had 
been noticed publicly in the newspaper and criticized as potentially 
improper. 

r. Moss. And it was because of the public discussion that you then 
drafted a memorandum ? 
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Mr. Connoxe. I wrote the jottings down because of the public ap. 
nouncement, or display of the conversation, that is correct. 

Mr. Moss. Did you at that time try to recollect any other instanegg! 

Mr. Connoxp. I don’t think I did, no, Mr. Moss. ; 

Mr. Moss. Of course the question having been raised with ong 
wasn’t it a natural assumption it would be raised with others? 

Mr. Connotez. I didn’t so assume. It wasn’t a natural one, 

Mr. Moss. Have you had any contacts from the staff at the White 
House while you have been a member of the Commission ? 

Mr. Connote. No, I don’t think I can say I have, Mr. Moss, except 
until lately. 

Mr. Moss. What was the nature of those lately ? 

Mr. Connoue. We had a discussion in the White House concerning 
the duration of my service on the Federal Power Commission, 

Mr. Moss. That is the only one? 

Mr. Connor. That is the only one. 

Mr. Moss. Where did that take place? 

Mr. Connote. Well, I don’t know that—yes, I discussed with Mr. 
Kendall at Mr. Kendall’s office, I guess it is proper to talk about White 
House business. 

Mr. Moss. I would say so in this instance. 

Mr. Connotr. Now, Mr. Moss, let me say this to you, it is possible 
that I may have had contact with the White House when I was ne. 


gotiating for the President to appear at the Federal Bar Association's | 


convention. Last year I was chairman of the national convention of 
the Federal Bar Association, the 7,000-member association of the 
lawyers in and out of Government. In that capacity it was my effort 
to secure the President as a speaker. We talked back and forth with 
somebody, and I don’t recall now even who it was, on the possibility of 
his appearing. But it was solely in connection with that program. 

Mr. Moss. Have there been any discussions with any person at the 
White House of any matters before the Commission ? 

Mr. Connote. Oh, no. Oh, no, no, sir. 

Mr. Moss. You don’t recall them calling? 

Mr. Connote. No, indeed. No, indeed. 

Mr. Moss. Was inquiry made of you as to what the facts might be 
in connection with the Corcoran visit when that became public knowl- 
edge ¢ 

Mr. Connote. No, sir, no inquiry has been directed to me with re- 
spect to anything having to do with the Commission in any way. 

Mr. Moss. On October 15 of 1957 you responded to a questionnaire 
sent out by the first Subcommittee on Legislative Oversight in the 
previous Congress? 

Mr. Connote. That is correct. 

Mr. Moss. Mr. Chairman, I ask that this response be made a part 
of the record at this point. 

Mr. Connor. I have no objection, Mr. Chairman, inasmuch as 
the others have been. 

The Cuatrman. Are you suggesting that it be included there, Mr. 
Connole? 

Mr. Connote. Mr. Moss is suggesting and I am acceding to the 
suggestion. 
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The CuarrMAN. I know Mr. Moss has, but this is rather an unusual 
thing. I am under direction of the committee to not make this 


vailable. 
7 Mr. Connote. I appreciate that. 


The Cuairman. Of course if you asa member of the Commission, 
as the man who wrote it, desire it, I will let it go in the record. 

Mr. Connore. Yes, in view of the fact that others have been ad- 
mitted, I desire it be admitted, I waive any confidential rights I may 
have. I appreciate your courtesy. 

The CHAIRMAN. Let it be admitted. 

(The document referred to follows:) 


FEDERAL POWER COM MISSION, 
Washington, October 15, 1957. 

Hon. Morgan M. MouLDER, 

Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
DO. 

Deak Mr. Moutper: By a letter dated October 3, 1957, you request that I 
prepare and submit, on or before October 17, 1957, an itemized statement for 
the use of the Special Subcommittee on Legislative Oversight of the Committee 
on Interstate and Foreign Commerce, concerning certain of my activities while 
a member of the Federal Power Commission. I have prepared such a statement 
and submit it with this letter. 

Very truly yours, 
WILLIAM R. Conno_e, Commissioner. 


IremizeD STATEMENT OF WILLIAM R. CONNOLE, COMMISSIONER, FEDERAL POWER 
COMMISSION 


Submitted pursuant to letter dated October 3, 1957, from the Honorable Morgan 
M. Moulder, chairman, Special Subcommittee on Legislative Oversight of the 
Committee on Interstate and Foreign Commerce. 


(1) GIFTS 


Souvenir tie clip and cuff links; value: nominal; time:: spring 1957, received 
on occasion of inspection and familiarization trip to storage properties in Pennsyl- 
vania. Donor: Unknown. 

Two boxes of candy, 2 pounds each; value: unknown; Christmas 1955, 1956, 
Mr. John Ferguson, executive secretary, Independent Natural Gas Association 
of America. 

Child’s corn popper ; value: unknown (estimated not over $5), Christmas 1956, 
Rochester Gas & Electric Co. (not subject to Commission jurisdiction). 


Honorariums 
None. 

Loans 
None. 

Fees 
None, 

Other payments 


None. 
(2) BENEFITS 
Travel 


Transportation occasionally furnished by vehicles owned by companies under 
Commission jurisdiction, while on inspection and familiarization trips of their 
properties and operations. These include travel by boat, aircraft, and auto- 
mobile and were made where access by commercial or Government-owned vehicle 
was impossible or unavailable. 
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Commercial air transportation, Boston to Colorado Springs and return ty 
Washington furnished by American Gas Association on occasion of participation 
as speaker at executive conference of American Gas Association, June 195¢ 


Vacations 
None. 


Entertainment 


Floor show accompanied a dinner in New Orleans, December 1956. ¢ 
absorbed by Continental Oil Co. whose properties had been examined q 
preceding 3 days. Persons involved: Roland Voight, attorney, Fred Willson, gag 
department. 


Meals or accommodations 


October 1955: Dinner and breakfast while on Commission business of ingpe, 
tion and familiarization tour of properties of Southern California Edison ( 
High Sierras, Calif. (Big Creek projects). Work camp owned by company, 
Overnight accommodations also provided at guest cottage. 

April 1956: Two or three meals during course of National Gas Symposiyn 
in New York City, sponsored by Practicing Law Institute and American Gas 
Association. I was speaker and panel participant in this meeting. Practicing 
Law Institute, 20 Vesey Street, New York N.Y.; American Gas Association, 49) 
Lexington Avenue, New York, N.Y. 

May 1956: Certain meals and transportation while on Commission busines 
of inspection and familiarization tour of properties of United Fuel Gas Co., Texas 
Gas Transmission Corp., Gulf Interstate Gas Co. in States of West Virginia, 
Pennsylvania, Virginia, Ohio, Kentucky, and Tennessee. 

May 1956: Annual dinner of American Gas Association, Washington, D.C. 

June 1956: Hotel accommodation and meals, Denver, Colo. (1 night), Colorado 
Springs (2 nights) on occasion of participation as speaker at executive confer. 
ence of American Gas Association. 

July 1956: Two meals and accommodations in construction camp while op 
Commission business making inspection of licensed projects on Snake River 
furnished by Idaho Power Co., Boise, Idaho. 

September 1956: Hotel accommodations while participating in annual meeting 
of Independent Natural Gas Association of America, in San Antonio, Tex. At 
tended lunches and dinners while participating in convention. 

December 1956: Certain meals furnished by Continental Oil Co. in Hobbs, 
N. Mex.; San Antonio, Tex.; Lafayette, La.; New Orleans, La. while on Con- 
mission business of inspection and familiarization tour of producing, gathering, 
processing, transmission, and associated facilities in Southwestern United States, 
Meal furnished by the Texas Co. while on similar business in Lake Pelto, La. 

April 1957: One lunch furnished by Niagara-Mohawk Power Co. while in 
Niagara Falls inspecting licensed project along with staff of Commission. 

May 1957: Hotel accommodation and meals (1 night) furnished by Texas 
Independent Producers & Royalty Owners Association while participating as 
speaker at annual meeting. 

September 1957: Hotel accommodations furnished by Independent Natural 
Gas Association of America, Houston, Tex., while participating as principal 
speaker at annual meeting. Attended lunches and dinners while participating 
in convention. 

Various dates: Occasional lunch or cocktail by representatives, or employees 
of, or attorneys for jurisdictional companies. Value: 15 cents to few dollars. 


Mr. Moss. You mention just a very minor item in the way of gifts. 
They appear to have a very nominal value, no honorarium, loans, fees, 
payments. On travel, you mention: 


, 


Transportation occasionally furnished by vehicles owned by companies under 
Commission jurisdiction, while on inspection and familiarization trips of their 
properties and operations. These include travel by boat, aircraft, and auto 
mobile and were made where access by commercial or Government-owned vehicle 
was impossible or unavailable. 


I would conclude from that you made no flights from Washington 
to the other community on one of these planes. 
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Mr. Connote. That is correct. This report—the transportation 
discussed in that report is—includes nothing but—— 

Mr. Moss. Purely local transportation. 

Mr. Connote. Yes; local transportation, around oilfields or to and 
from locations, compressor stations and so on. : 

Mr. Moss. On how many occasions—how many of these inspections 
or familiarization trips have you taken ? 

Mr. Connote. I think there have been two or three, Mr. Moss. I 
am not certain I could tell you, but I would say three. 

Mr. Moss. Three. You just briefly summarize them. ai 

Mr. Connote. All right. One trip was an inspection and familiar- 
ization of one of the new pipelines, Gulf Interstate Pipeline which 
was at that time experimenting with centrally located controls. In 
other words, instead of having compressor stations manned by indi- 
yiduals they would be located and controlled from one location. 

I was extremely interested in that and when I found an opportunity 
to visit the station I did. 

We also visited a compressor station in Oakford, Pa., and the stor- 

facilities there, which are, of course, indispensable to our know]l- 

ge of the gas business. On one occasion, we visted the Schoelkopf 

lant as Mr. Kline stated. We inspected the facility on the Canadian 

side of the border in anticipation of our coming Niagara case. I in- 

spected and visited some offshore rigs in the Gulf of Mexico which are 
extremely necessary to us and to me, a New Englander, quite new. 

We looked at the so-called Borger complex of Phillips Petroleum 
where some of the most advanced petrochemical work is going on, one 
of the very largest plants. That type of thing. 

In other words, purely operational things. 

Mr. Moss. Were officials of the companies along on these trips? 

Mr. Connote. Some of them were. There was always an official 
or a responsible person along, who would know enough about it to 
explain it. Sometimes there would be members of the associations or 
rather of conservation commissions along, or of utility commissions 
in the area along but there always were responsible persons from 
the owning company there to make a full and complete explanation. 

Mr. Moss. You list commercial air transportation Boston to Colo- 
rado Springs and return to Washington furnished by American Gas 
Association on occasion of participation as speaker at executive con- 
ference of American Gas Association, June 1956. 

Mr. Connote. Yes. 

Mr. Moss. Now since these are the only two items mentioned here 
in connection with travel, have you traveled on any company-owned 
facilities of—under sponsorship of—a regulated utility in any in- 
stances since the preparation of this response ? 

Mr. Connote. There haye been some inspection trips. In fact some 
of the ones I alluded to in answering your brief question, took place 
since this report was prepared. But there have been no excursions, 
trips in the sense of taking off from here to go some place for a pure 
usit. There has been transportation furnished since, as I understand, 
in the same category as I have talked to you, but I don’t think there 
have been more than one. I think one of the ones I described to you 
took place then. 
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Mr. Moss. You did not attend the funeral of Commissioner 
Mr. Connote. That is correct. 

Mr. Moss. Were you invited ? 

Mr. Connore. I was not in Washington at the time of the invita. 
I was not invited. 

Mr. Moss. Would you have accepted it had you been invited? 

Mr. Connoxe. That is a difficult question to answer, of course, anj 
if pressed, I will have to give you an answer. But hindsight is indeed 
a gift, and just how much I am subjectively influenced by that hing. 
sight, I don’t know, but I will tell you in all candor, and this ig thy 
answer I gave when I was asked the same question by someone ¢ly 
when I learned of it, I recall saying to the person who was with my 
that I would not have taken it. 

That has since been verified by the person to whom I said it. 

Mr. Moss. In other words, it is your view that the accepting of t 
portattion for other types, when they are not available for pu 
or familiarizing themselves with operations and prop. 
e proper but not under other conditions ? 

Mr. Connoxe. Well, I wouldn’t want to make a blanket genen| 
statement but I would say to you, Mr. Moss 

Mr. Moss. Supposing you state your attitude. 

Mr. Connote. I beg your pardon. 

Mr. Moss. Supposing you state your attitude. 

Mr. Connote. I would be delighted to and I appreciate the oppor: | 

I think also one in our position, of course, must be conscious 
of the Caesar’s wife adage, and it is for that reason that I would tk 
extremely careful to avoid any such inferences. 

I think the best form of conduct is to avoid any hospitality, undue 
hospitality, as your committee has avoided it, whereas I do believe the 
transportattion such as I have taken, and such as my brother Commis. 
sioners have taken and have testified to herewith respect to other in- 
spection and familiarization trip, is good. I think it is beneficial, 

Mr. Moss. Wouldn’t it be a proper charge against the Government 
for them to, or for the Government to, underwrite the necessary ar- 
rangements and costs for such inspection trips if they are essential 
to your work as a member of the Commission ? 

Mr. Connotz. Yes; Mr. Moss, I would urge that. 

Mr. Moss. It would be preferable. 

Mr. Connote. It would be preferable. 

I think it would be an excellent thing if it could be done. I under. 
stand there is some department of Government where that is done. | 
believe the Department of State, for example, has certain programs 
in which they enlist the aid of industry to carry out, to show thes 

eople facilities and so on around the Department, and around the 
nited States, and I think it would be an excellent idea. 

The Cuarrman. The gentleman has consumed his time, this round. 

Mr. Springer? 

Mr. Sprincer. Mr. Connole, is it a fact at the present time that you 
are not allowed expenses for, we will say, the purpose of making a1 
inspection trip? 

Mr. Connote. We are allowed our normal per diem away from the 
office, whether we are spending money or not spending money and no 
matter what our purpose is so long as it is official Government busines. 


tion, Mr. Moss. 
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But I am thinking of such things as helicopter trips offshore. These 
would be prohibitively expensive if I were to engage a helicopter to 

out to a private rig. - However, if the helicopter 1s making a regu- 
jar trip out in the morning and back in the afternoon, it would not be 
improper. It would be really stretching it to say so. ce 

Mr. Sprincer. For instance, you are supplied by sufficient funds 

h authorization and appropriation to make any trip that you 
would like to either inspect or to go to an industry convention ¢ 

Mr. Connotx. That 1s correct. 

Mr. Sprincer. Thingsofthatnature? _ ! 

Mr, Connote. All transportation which is available and feasible for 
the Government to provide we use wherever possible, and the Govern- 
ment will properly foot the bill as long as of course it is official busi- 
ness, and likewise while we are away we are paid $12 a day to help 
offset some of the costs incurred. 

Mr. Sprincer. However, you would not be supplied for an unusual 
expense as to go to those places described by Mr. Kuykendall the other 
day where there is no transportation ¢ 

Mr. Connote. I would hesitate to apply for it, Mr. Springer. I 
don’t think our budget has it in it. 

Mr. Sprincer. In other words, you believe that you are not allowed 
just compensation for those expenses ¢ na 

Mr. Connote. I think the budget contains insufficient funds to jus- 
Hee mY charging against it such expenses. 

r. SPRINGER. Do you believe if the budget were sufficient you are 
authorized ? 

Mr. Connote. I think I am indeed, sir. 

Mr. Springer. You think so. 

Mr. Connote. I think I am required to under my responsibility. 

Mr. Sprincer. Mr. Connole, I presume you were present on many 
occasions, either at conventions or in the office or other places where 
members of the industry were present; you were also present with 
other Commissioners; is that true ? 

Mr. Connotn. Yes, sir. 

Mr, Sprincer. Was there any occasion where you were present with 
other Commissioners, and members of the industry were also present, 
where you felt that any undue conversation or any business of the 
Commission was discussed with impropriety ? 

Mr, Connote. I have never been in such a situation, Mr. Springer, 
and I am delighted that you give me an opportunity to say so. 

Mr. Sprincer. I wanted to ask you this: Were you present when 
any discussion was had with impropriety by members of the industry 
with any other member of the Commission ? 

Mr. Connore. I am again delighted to tell you that I have never 
been in such a situation. 

Mr. Sprincer. That includes any conversation or any representa- 
tions even though it was not within the confines of the Commission 
office ? 

_ Mr. Connotz. Yes, I can’t overemphasize, Mr, Springer, that this 
isan honest business. I have never found a crook in this business, I 
have found people who perhaps used bad judgment from time to time, 
but I have never found anybody who I have found was dishonest, and 
Tam glad you give me an opportunit y of saying so. 
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Mr. Sprincer. Were you present when there were any Convery. 
tions started by a member of the industry and it was necessary fp 
any Commissioner to stop him ? 

Mr Connote. I don’t remember any, no, sir. 

Mr. Sprincer. I believe that is all, Mr. Chairman. 

The Cuarrman, Mr. Mack? 

Mr. Mack. I have no questions, Mr, Chairman. 

The Cuarrman. Mr. Derounian ? 

Mr. Derountan. Mr, Chairman, do I understand that the reply to 
Chairman Moulder’s letter in 1957 is now in the record ? 

The CHarrMan, Yes, it is. 

Mr. Derountan. May I further inquire whether there are sufficien 
copies of this letter for distribution, a practice we have followed jy | 
the cases of Commissioners Kuykendall and Kline, and if so, I requeg | 
that they be available this afternoon for the general information of ! 
everybody. 

The Cuatrman. Yes, of course they will be available. 

Mr. Connoteg. I have absolutely no objection. 
The Cuatrrman. When it goes in the public record it becomes avail. 
able. 
Mr, Derountan. Commissioner Connole, I have gone through some 
of these lists of cards in your office, photostatic copies of them, and] 
would like to ask you some questions regarding them. 

Mr. Connotz. May I ask, Mr. Derounian, whether you were present | 
when I read into the record what the nature of those cards was and | 
what was contained in them ? | 

Mr. Derountan. Yes, I was here but there are about 500 cards here | 
and you said, “Well, I suppose I saw these two, and I might have | 
seen these ; well, I guess he saw me.” That is not the type of testimony | 
that I wanted. 

Mr. Connote. I am referring to my testimony as to what thos 
cards were, and how they happened to be in the possession of the 
committee and where the names came from. 

Mr. DerountAn. Well, you can identify them and if they are of 
no importance you can so state. There is a W. H. Becker, president 
of Atlas Pipe, Inc., Houston, Tex. 

Mr. Connor. Yes. 

Mr. Derounran. Did you have a meeting with him? 


Mr. Connote. I have no recollection of where I saw the man or | 


what the card is about. 

Mr. Derountan. How about Mr. R. C. Brown, Hudson Bay Oil, 
Ltd., Canada? 

Mr. Connote. He is a gentleman no longer with that property and 
I met him when I was in Calgary. 

Mr. Deroun1an. Was that on Commission business ? 

Mr. Connote. Yes; it was. 

Mr. Deroun1an. What was the nature of that discussion? 

Mr. Connote. The nature of the discussion? We talked about the 
Canadian gas picture generally and about his property specifically. 

Mr. Derountan. Did that have anything to do with the Midwestern 
case later on? 

Mr. Conno te. No, sir. 
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Mr. DerountAn. What about Robert T. Brunet, assistant to the 
president of United Gas Fuel Co. ? 

Mr. Connote. He was a man who happened to be in a beach resort 
where I was and happened to have the cottage next door and we lived 


beside each other for 3 months before I knew he was in the gas 
business. ie : / / 

Mr. Derountan. And you had no Commission discussions with 
him! 


Mr. Connote. None at all. We were scrupulously careful. 

Mr. Deroun1An. What about Orville Carpenter, president of Texas 
Eastern T ransmission ¢ 

Mr. Connote. He is the president of that property. That card 
could have come from an annual report he sent to me. 

Mr. Deroun1tAN. Have you had any discussions with him? 

Mr. Connote. On pending cases; no, sir. 

Mr. Deroun1An. On anything? 

Mr. Connoe. Oh, yes; we have talked. 

Mr. DerounrAn. What did you talk about ? 

Mr. Connote. Weather, time of day, the gas business, what is hap- 

ning in the oil business. — 

Mr. DerountAn. I am interested in the gas business and your dis- 
cussions with him. 

Mr. Connote. That is all I talked to him about. Ido not recall the 
specific nature of the inquiry. I will say this to you, from time to 
time I have lined up and arranged panel discussions of the oil and 
gas business in my capacity as chairman of the Natural Resources 
Committee of the Federal Bar Association and at one time I con- 
tacted him concerning the possibility of his or someone from his 
company participating on that panel. 

Thave also talked to him at times when practicing law institute or 
other professional groups have had meetings and he has been in 
attendance. 

Mr. Derounran. You never discussed any other matters regarding 
the gas business or the general nature of gas requirements in the area 
or rates or anything else / 

Mr. Connote. We have talked about the gas business in general, 
Mr. Derounian, yes. I can’t honestly tell you exactly what we talked 
about at any specific time. We never talked about anything of a 
pending case, that would influence me during a pending case. 

Mr. Drrountan. Have you talked to him during a pending case? 

Mr. Connotx. I guess cases have been pending when I talked to 
him; yes. 

Mr. Derountan. Is that any different than your talking with Mr. 
Corcoran during the pending case 

Mr. Connote. Is it different / 

Mr. Drroun1an. Yes. 

Mr. Connote. In what way is it different ? 

Mr. DerountAn. I am asking you. 

Mr. Connor. Well, it is different in the same sense that if some- 
body else and you talk about other subjects but there is nothing im- 
proper about it because there was nothing improper in my talking 
with Mr. Corcoran. 
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Mr. DrrountAn. It just seems to me that you have had an awful | 
lot of discussions with representatives of gas companies for a map 
who has been, perhaps unfairly, described as the champion of the 
consumer. I just wanted to get the full facts here and [ am going 
to develop them if I can. 

What about Mr. William M. Elmer, Texas Gas Transmission Qo, 
Owensboro, Ky., do you know him ¢ 

Mr. Connors. Yes, he is the president of Texas Gas. 

Mr. Derountan. What did he talk to you about? 

Mr. Connote. We talked about everything from the weather to the 
state of the gas business generally, nothing on pending business, 

Mr. Drrountan. Do you ever run out of talk about the weather, Mr 
Connole? That seems to be the first subject of discussion with al] 
these folks. I appreciate that it is difficult for you to remember, you 
don’t have a diary; you were not as unfortunate as some of those who 
kept them. But I don’t wish you to be flip about this thing because it 
is a serious subject and we had weeks of hearings on these improper 
contacts and are considering legislation to stop them. From your 
testimony today, and I hope I am giving it a fair interpretation, you 
don’t think there has been one thing wrong with all these people 
coming in and talking to you about it. 

Mr. Connotz. That is precisely correct. 

Mr. Derounran. You don’t think that any legislation is really 
necessary ! 

Mr. Connote. That is exactly wrong, 

Mr, Derounran. You think legislation is necessary ? 

Mr. Connoue. I certainly do. And I so testified on many occasions. 

Mr. Derounran. I have just read in some of the newspapers that 
you are not supposed to pal around or have friendly discussions with 
some of these gas company owners. I just wanted to verify the fact 
that you are just normal and human like the rest of the Commission- 
ers and your friends are your friends whether they are gas people 
or consumers. 

Mr. Connotr. Why, of course. My friends are my friends. I don't 
pal around with anyone as you use that word, and I am not character- 
izing myself or polarizing myself in any way. 

Mr. Derountan. Do you know Mr. A. R. Grambling, representing 
E] Paso Natural Gas, El Paso, Tex. ? 

Mr. Connote. Yes. 

Mr. DerountAn. Have you talked to him about gas and the weather 
and things like that ? 

Mr. Connote. I have talked to him when he has been in the office. 

Mr. Deroun1An. How about Richard A. Gumm, executive director 
of Pipe Line Contractors Association, Dallas, Tex. ? 

Mr. Connote. I have talked to him about several pending matters, 
several matters, such as a pending convention of the pipeline con- 
tractors association, the possibility of his association participating 
in a panel on a matter which I had some responsibility for setting up, 
that kind of thing. 

Mr. Derountan. What about pending pipeline matters? 

Mr. Connote. Well, no, I have never talked with him about pend- 
ing cases because they are of course a construction company associa 
tion and have no interest in pending cases. 
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Mr. Derountan. Mr. J. J. Hedrick, president and general manager 
of Pipe Line Co. of America, Chicago, Ill. 

Did you talk to him ? 

Mr. Connoxe. Yes. F 

Mr. Deroun1Nn. In your office ? 

Mr. Connote. Indeed, gladly. 

Mr. DerouNn1AN. Most of these have been in your office? 

Mr.Connotz. Some have and some have not. 

Mr. Deroun1an. Mr. Walter J. Herman, vice president of Southern 
California, Los Angeles? _ JooRIG. 

Mr. Connote. Yes, that is a distributing company, and I have had 
conversations with him in my office. 

Mr. DerountaAn. You have some stockbrokers here—Kenneth Hol- 
lister, Carl Loeb Rhodes. 

Mr. Connote. He is a security analyst. He is not a broker. 

Mr. Durountan. Houston Contracting Co., Carl V. Lavery, Hous- 
ton, Tex. ; what was that about ? 

Mr.Connote. I don’t remember the gentleman. 

Mr. Derounran. James Kerr, president of Trans-Canada Pipeline, 
Lid., Toronto, Canada—do you recall him ? 

Mr. ConnoLze. Yes. 

Mr. Deroun1An. Did you discuss the Midwestern case or any analo- 
gous case with him? 

Mr. Connote. No, indeed. I met him on the occasion of my par- 
ticipation in some discussions that were held in Ottawa at the request 
of the State Department that he was Sete at at. I was requested to 
oo there by the State Department to advise the Embassy. 

Mr. Derounran. Mr. Leonard F. McCollum, president of Con- 
tinental Oil, Houston, Tex. ? 

Mr. Connote. I don’t recall ever meeting him. 

Mr. Deroun1an. How about E. B. Miller, Jr., vice president, Tide- 
water Oil, Houston ? 

Mr. Connote. I don’t recall meeting him. 

Mr, DerountAn. Mr. Curtis Morris, American Gas Association ? 

Mr. Connote. Oh, yes, he has been around. 

Mr. Deroun1an. What did he want ? 

Mr, Connor. He sometimes delivers the annual statistical book 
of the association. Sometimes he comes by to talk about statistics of 
= association which I might ask him to provide me with, that kind 
of thing. 

Mr. Drrountan. He can’t send it to you, but has to deliver it, is 
that right ? 

Mr. Connotz. I don’t know, sir, whether he can or can’t. He often 
does, 99 out of 100 cases, he does. 

Mr, Derounian. Charles A. Perlitz, Jr., executive vice president 
of Continental Oil. 

Mr. Connote. I don’t recall meeting him. I must have. 

Mr, Derounran. Mr. C. P. Rather, president of Southern Natural 
Gas Co., Alabama ? 

Mr, Connote, There is such a man. 

Mr. Derouni1an. Have you had a discussion with him in your office? 

Mr. Connoie. Yes. ; 
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= 40g Drrounian. Eddie C. Scurlock, Scurlock Oil Co., Houston 
ex. 
el ens, I don’t recall him. 
r. DerountAn. Phillip Sporn, president of American 
Power Service Co. in New Vork? Ne Hleste 

Mr. Connote. Yes, he has been in the office. 

Mr. Derountan. What has he talked about ? 

Mr. Connor. We talked about the electric utility industry ge. 
erally. 

Mr. Derountan. Mr. C. S. Stackpole, managing director of Ameri. 
can Gas Association, New York? 

Mr. Connote. He is the president and managing director of th 
association. The American Gas Association is an association of dis. 
tributing companies customers of the pipelines for the most part, and 
we have a number of things that we have to talk about, includip 
jointly sponsored programs with the Practicing Law Institute a 
the American Gas Association on gas matters, a pending exchange 
between this country and Soviet Russia on the natural gas picture, 
number of industrywide problems in which he is very much interested, 

Mr. Deroun1an. Mr. Gardiner Symonds, president of Tenness» 
Gas Transmission Co., Houston, Tex.? Do you remember your con- 
versation with Mr. Symonds in as much detail as you indicated jn 
reply to my last question ? 


r. Connote. Yes. I don’t remember in as great detail as the last | 


question, but I remember his coming to my office and introducing him 
self to me when I took office and talked about the situation generally 
in the gas business, the prospect for expansion, generally, sources of 
gas supply, what was happening to New England. 

Mr. Derountan. Rates? 

Mr. Connotze. What about rates? 

Mr. Derountan. Did he talk to you about rates? 

Mr. Connote. Talk to me about rates? 

Mr. Derountan. Yes. 

Mr. Connote. In what way ? 

Mr. DerountAn. 614 percent or 7 percent ? 

Mr. Connote. Oh, no. 

Mr. DerountAn. He didn’t talk to you about that? 

Mr. Connote. Not about pending cases. He, of course, talked 
about the variety of subjects in the oil and gas industry which it 
my responsibility to be informed about. 

Mr. Deroun1an. How often have you seen Mr. Symonds in your 
office ? 

Mr. Conno te. I don’t suppose he has been in more than once a year. 

Mr. DerountANn. It is interesting to me that all of these people are 
producers or representing producers, and I have yet to see the name 
of a consumer come to visit you in your office, and you are supposed 
to be a consumer’s man. I am a consumer’s man, too, because I voted 
against the gas bill. 

Mr. Connote. I don’t know where you get these names, Mr. 
Derounian. 

Mr. Derountan. These names come from your list, your card file. 

Mr. Connote. I don’t know how many names are in there. There 
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are likely to be all kinds of names. I made no conscious effort to 
eollect producers or pipelines names. 

Mr. DerouNn1an. Well, you have about 300 more here. Some of 
them appear to be personal, but this is quite a dossier of gas producers 

sing to see the champion of the consumers. ad. 

Mr. Connote. I don’t know what you are insinuating, Mr. De- 
rounian, but if you are characterizing me as a consumer man you are 
characterizing me incorrectly. 

Mr. Derountan. I am asking you a question. I am not characteriz- 
ing you. You have imputed that you are acting in the consumer’s 
interest, and maybe you are, but these people coming in to see you are 
not consumers. 

How about Raymond Thompson, Esq., from Houston, Tex., firm 
of Vinson, Elkins, Weems, and Searis, whom do they represent? _ 

Mr. Connoe. I don’t recall ever having a conversation with him 
inthe office. He may have been in. : 

Mr, DerounrAn. Now, Mr. W. E. Turner, executive vice president, 
Texas Independent Producers & Royalty Owners Association? He 
ought to be interested in talking to you about the weather; being 
interested in royalty, what did he talk to you about ? 

Mr. Connote. Did he talk to me about royalties? No, he never 
talked about royalties. 

Mr. Deroun1An. Did he talk to you about anything concerning gas 
andsupply? Do you recall this man? 

Mr. Connoe. No; he never talked to me about gas and supply. 

Mr. DerountAn. Do you recall this man? 

Mr. Connote. Turner? 

Mr. Deroun1an. W. E, Turner. 

Mr. Connoxe. I think he was the gentleman who was responsible 
for a meeting in Texas, I think, it was, in which I was in attendance. 

Mr. DerountAn. What about Mr. George Young, president of 
Columbia Gas System, New York 17, N.Y. 

Mr. ConnoLe. What was it you wanted to know about Mr. Young? 

Mr. Deroun1An. Have you talked with Mr. Young in your office? 

Mr. Connote. Yes. 

Mr. Derountan. Gene M. Woodfin, Vinson, Elkins, Weems & Searis, 
the same company, again ? 

Mr. Connote. That is a law firm. 

Mr. DerountAn. Yes. 

Mr. Connote. What about him? 

Mr. Derountan. They sent another member on this last card ? 

Mr. Connor. They sent another. Who sent another member, Mr. 
Derounian ? 

Mr. Derountan. I mentioned Mr. Thompson of the same firm a few 
cards ago, and here they send Mr. Woodfin, another partner, of the 
same firm. What did they talk to you about that they couldn’t settle 
in one visit ? 

Mr. Connoxe. I have no idea what they talked about. But I told 
you these names come from a variety of sources. 

Mr. Derountan. But you remember them? 

Mr. Connote. Do I remember the names? 

Mr. Derounran. Yes. 

Mr. Connor. Yes, I recall the names. 
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Mr. Derountan. What about Harrington Wimberly, 1001 Cony, 
ticut Avenue, do you know him? " 
Mr. Connotz. Yes, former Commissioner. 
Mr, DerountAn. Have you ever attended a party at his house? 
Mr. Conno te. I have been to his house on one or two occasions. "0g 
Mr. Derountan. And is he a friend of yours? ae 
Mr. Connote. He is a friend, sure. 
Mr. Derountran. Personal? 
Mr. Connote. No, I wouldn’t classify him as a close personal friend 
Mr. Derountan. Was this gentleman a former Commissioner? — 
Mr. Connote. Yes. 
Mr. DerouniAn. And he is in the gas business representation, ign} 
1e ! 
Mr. Connoxe. I don’t think so. I think he is public relatiox 


or something; I don’t know what he does with the companies, to ly | 


honest. 

Mr. Derountan. I think I read somewhere in the press over the 
weekend that you were quoted as denying that you attended Win. 
berly’s party. 

Mr. ee That is correct. 

Mr. Deroun1An. You did or did not? 

Mr. Connote. I did not. 

Mr. DerountANn. I thought you just said you attended. 

Mr. Connote. The press comment was whether I attended the 
December 1959 party. The answer is “No.” You asked me, “Haye 


you ever been to his house to a party?” ‘The answer is “Yes; I haye | 


been there on one or two occasions.” 
Mr. Deroun1an. That is good you brought it out in full. 


Mr. Fred Wilson and Roland B. Voight, Esq., both of Continental | 


Oil, Houston, Tex. ? 

Mr. Connoie. What about them ? 

Mr, DerountAn. Do you remember such people being at your office! 

Mr. Connote. I don’t recall; they may have been at the office, 

Mr. DerountAn. Do you recall having had a meeting with Mr. Daly, 
executive vice president of Michigan Consolidated, also director of 
American Louisiana Pipeline Co., at the Commission offices ? 

Mr. Connote. No; I don’t recall that meeting with him. 

Mr. Deroun1An. When was that? This was sometime back in 1959. 
I can give you the exact date, January 23, 1959. 

Mr. Connote. A meeting with him at the office? 

Mr. Derounian. Yes. My information is that you were there with 
the other Commissioners. 

Mr. Connoie. January 1959? Well, if you have that information, 
I must have been there. I must say I don’t recall. What was the 
meeting supposed to be about ? 

Mr. DerountrAn. Well, we will develop that later, apparently. 

How about L. K. Horton, of Pacific Gas & Electric, meeting Feb- 
ruary 1960 at the Commission offices ? 

Mr. Connotz. This year? Mr. Horton came by; yes. He camem 
to visit with me and I introduced him to the other Commissioners. 

Mr. Deroun1tAn. What was the discussion about? 


Mr. Connotz. He wanted to meet the Commissioners because he | 


hadn’t met them before. 
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Mr. Deroun1an. And he was in the gas business? 

Mr. Connoue. Mr. Horton ? 

Mr. DerounmAn. Yes. spt 

Mr. ConnoLe. What company was he representing? 

Mr. DerountAn. Pacific Gas & Electric. 

Mr.Connote. Yes; they area distributing company. 

Mr, DrrountAn. What about Tom Jones of Continental Oil? Do 

ou remember him ? 

Mr. Connote. I don’t remember him. — 

_ DerountAn. What about a meeting at the Commission offices 
with Mr. Fred McIntire, assistant to the president of American Pipe- 
jineCo., on January 23,1959? Were you present ? . 

Mr. Connote. A meeting with him? I don’t remember him. What 
were we supposed to talk about ? 

Mr. Deroun1An. That will be developed later, too, because all of 
the Commissioners have allegedly been present, including yourself. 

Mr. Connors. If I was there. You have a complete record of these 
things, Mr. Derounian, which ITdonot have. _ 

Mr. DerountANn. I would just like to say again that for a consumer’s 
man you have palled around and had friendly talks with an awful lot 
of gas producers and owners; and, while I am not making any in- 
ferences, I just want to get the record straight. 

Mr. Connote. I am delighted that you are not implying anything 
because I certainly do not infer anything, and I think it is part of my 
business to open my doors to such taxpayers as come in. 

Mr. Derountan. Thank you. 

That is all, Mr. Chairman. 

The CHatrMAN. It is now 12:15. The committee will adjourn until 
2:15. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene at 
2:15 p.m. the same day.) 

AFTERNOON SESSION 


The CHarrMAN. The committee will come to order. 


TESTIMONY OF WILLIAM R. CONNOLE—Resumed 


Mr. Connote. Mr. Chairman, I wonder, have I an opportunity to 
supplement or clarify the testimony which was given this morning in 
response to inquiries ¢ 

TheCHairman. Yes. 

Mr. Connoe. I would like to take this opportunity to make abun- 
dantly plain something which seems to have been misunderstood. 
And that is my position which Mr. Derounian sees characterized, as 
indeed it has been characterized, as a so-called consumer’s man. I am 
not identified with any one group. However, I am proud to be char- 
acterized as a friend of the consumer because none less than the drafts- 
men of the act and the courts which have interpreted it have told me 
that that is my job, and no more recently than 2 weeks ago Electrical 
World, the McGraw-Hill publication for the electrical industry, spec- 
ulated that whether Connole is or is not being dropped because he is 
a friend of the consumer is rather anomalous because that is preciselv 
what he is paid to do. I quote from the Electrical World. 
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However, I have felt that the best way to protect the consumer jy | 
by keeping a healthy, viable, vigorously regulated utility structure | 
To that end I cannot help telling this committee that I firmly agree 
with the statements enunciated by that great administrator and great 
regulator, Joseph Eastman, who, in his last speech also before leay; 
the Commission, made this remark which has become something of ; 
legend in the utilities regulating field. He said, “Evangelists, ery. 
saders, and zealots have their pics before but not on a regulatory 
commission.” I take that as my text for the Commission. TI am po 
beholden to any group; I am not servile to any group; I don’t set oy 
to protect myself or any other group. If asa matter of accident some. 
one has taken the trouble to analyze my opinions and find they ha 


to go in one direction or another, then I am, of course, bound by where 
they lead me. But I cannot help telling this committee that if Mp | 


Derounian is interested in tearing down the image of a consumer’; 
man, as I understand that image to be in his mind, then I congratulate 
and wholly agree with him, and certainly nothing in the casual listin 
of names which happen to be in the form of a secretarial list should 


be characterized as affecting that in any way, in my judgment, and] | 


also want to correct the record to remove the word “pal” if I haye | 


used it. 

I have not “palled around,” as that word is used, with any of these 
men whose casual conversation I have quite honestly and in truth 
reported to you. 

Most of those conversations have consisted of no more than “How 
do you do, sir,” and “I am delighted to meet you,” and that is it, 
Thank you, Mr. Chairman. 

The CuHatrman. Mr. Connole, is it not a fact that in order to per. 
form the duties and responsibilities attending a member of the Fed- 
eral Power Commission, that in many instances and with many prob- 
lems, it is necessary to discuss them with people associated with the 
particular industry ? 

Mr. Connote. I think it is, Mr. Chairman. It would be most un- 
usual if my contacts were with the bricklaying industry when I am 
engaged in regulating the oil and gas and electric industry. 

LT agree with you a hundred percent. 

The CHarrMan. There are, of course, many, many problems aris- 
ing that are administrative in character, and rulemaking to the point 
of legislation and that is what I consider rulemaking generally to 
consist of, and in dealing with problems which are in no way adjudica- 


TT 


TT 


tory which becomes necessary to discuss with people connected with 


the particular industry. 

Mr. Connor. That seems to be true, yes. 

The Cuarrman. And carrying out that duty and responsibility you 
have had many conversations with people from the industry. That is 
not something which altogether has been with producers and what 
are referred to as the long lines, interstate lines, has it ? 

Mr. Connoxe. Far from it. Many of the names for example read 
into the record were some of the largest consumers in the State. 

Pacific Gas & Electric is one of the largest consumers in the country. 

The Cuarrman. You are talking about distributors now? 

Mr. Connote. Yes, who are the customers. 
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The CHAIRMAN. They are the distributors who serve the consumers. 
Mr. Connoue. Yes; we have no jurisdiction over the distributing 
es. 

or I know a whole lot about that, too, which is a 

retty sad picture and that goes for the whole industry, but you meet 
with not only those from the producing and the transportation end 
of it in interstate commerce but also those who are in the distributing 
end, and also with the regulatory agencies of the various States 
regarding certain problems and with many other people in connection 
with the security end of it, as well as the actual administration, is 
that not true? ; pit 

Mr. Connote. Mr. Chairman, indeed it is. 

The CuarrMAN. Was it not true that the act itself, not by positive 
direction, but by inference, required that to be done? 

Mr. Connote. I think it did, Mr. Chairman. I believe the legis- 
lative history will indeed support your position. 

The CHAIRMAN. Now, in view of the fact that Mr. Derounian this 
morning, and he said there was no inference in reading off the names 
from these cards and certainly I would accept him at his word upon 
it, but in view of the fact that apparently he chose to pull out only 
those, that is most of them, from Texas, and I happen to not be here 
defending Texas, I think they are big enough to take care of them- 
selves, there was one from the Pacific coast that was mentioned and 
there was one from New York, that was mentioned, and I think there 
was one from out in your area, somewhere out there, Michigan, Wis- 
consin. 

Now, in view of the fact that the connotation from his questions 
happened to be in the area, people in the area, wheze the large part 
of the natural resource comes from, and whatever connotation, if 
there was any, that went with it, I want to try to even the thing up 
alittle bit, and ask a few of these names myself. 

Mr. Connote. Very well, Mr. Chairman. I am delighted to answer. 

The CuarrMan. I agree with you that just simply taking a name 
off a card does not mean a whole lot, but I don’t like to leave the 
record where there were just a lot of people from the Southwest 
apparently contacting someone, and that is the way it was. 

Mr. Connote. Many of those never contacted me, may I hasten to 
add, Mr. Chairman. 

The Cuarrman. We didn’t inquire about people who were on the 
calling list of Commissioners, but those that we inquired and asked 
about, we did so because it was either deliberate or coincident with 
some event that took place or some act at the Federal Power Com- 
mission at that given time. 

I was very careful to direct the staff to not take the names out here 
and just start off in that manner, but in view of the way it went this 
morning—do you remember Mr. Clarence Adams, 36 Wall Street, 
New York? 

Mr. Connote. Yes, I know him. He is a Connecticut native, Mr. 
Chairman, formerly a member of the Securities and Exchange Com- 
mission, left and went with the firm whose address is there, a New York 
banking firm. 

The Cuarrman. Did he come to see you? 
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Mr. Connotr. He has been in my office, I don’t believe since he has 
been with that firm, but he has been in contact with me in q casya) 
manner, yes. 

The Cuarrman. Do you know Mr. Sinclair J. Armstrong of Unita 
States Trust Co. 

Mr. Connote. Yes, sir, I know him from again my State, and 4 
former Government official with the Securities and Exchan / 
mission. A native of my State. And presently with the Unita 
States Trust Co., as vice president. 

The Cratrman. I think he was Assistant Secretary of the Nay 

Mr. Connote. I have talked with him in the same sense that he 
talked to the others. I don’t think he made a visit for the Purpose 
of talking to me. 

The Cuarrman. But these came from the same source that wep | 
inquired about this morning. 

Mr. Connoxe. Yes, Mr. Chairman, everything that is true of thes | 
is true of the ones we read this morning. 

The Cuarrman. Do you know the Honorable Richard Balch, con. | 
missioner of the State of New York Public Service Commission? 

Mr. Connots. Yes, Mr. Chairman. 

The Cuarrman. Albany. He came to see you, did he not? 

Mr. Connote. Yes, he and I have visited several times. 

The Cuamman. Talked about some of the problems in connection 
with your responsibility, I assume, and his too. ! 

Mr. Connote. Yes, sir, our mutual responsibility as regulators, 

The Cuatrman. Do you know Mr. Wendell Barnes ? 

Mr. Connote. Yes, 1 do. I know him 

The CHarrman. 14 Wall Street, New York, N.Y.? | 

Mr. Connoue. Yes, I do, Mr. Chairman. He was a neighbor re- 
moved by three or four houses from my home and prior to moving 
to New York was the Small Business Administrator. 

The Cuarrman. I am not going on and on with this because I think 
that it would be time wasted—do you know who he represents? 

Mr. Connote. Why? 

The Cuarrman. Mr. Barnes? 

Mr. Connotn. I don’t know who he is with; no, Mr. Chairman. | 
don’t believe he isa lawyer. I believe he is with a firm in New York 
and I don’t recall his connection. 

The Cuatrman. Sherson Hamilton & Co. Do you know whether 
or not he represents anyone or has an interest in anything before your 
Commission ? 

Mr. Connote. I don’t know, sir. I don’t know whether he does or 
does not. 

The Cuatrman. Never tried to discuss anything ? 

Mr. Connote. Never did discuss anything. 

The Cuatrrman. Well, as I say, I am not going to go on with these, 
because I don’t think it is the time of the committee well spent or for 
any good advantage at all, but I did want to inquire about a few of 
these, and I have got innumerable people who come from various places 
throughout the country and euttide of the Southwest. 





Mr. Connoxe. I appreciate your putting that in the record, Mr. 
Chairman, because I think everybody whose name was read in isa | 


| 
| 


consumer as well as anything else. 
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Shs! phe CuarrMaN. Well, I agree with your fundamental policy, as 
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you have stated here, as to what you thought was the duty a Commis- 
sioner of & regulatory agency had, and that is, it is their duty to repre- 
gnt the public. 

Mr. CoNNOLE. Indeed, sir. 

The CHairMAN. That means the consumers, of course, throughout 
ihe various communities throughout the United States. It also means 
itisyour duty to see that there is a healthy industry in order to serve 
those people because without that they could not be served and that 
wasthe purpose of the act. 

Mr. Connoxe. Yes, sir. — ; 

Mr. Bennett. I am going to ask you some questions about the 
memorandum of Mr. Ross. I gave you a copy of this this morning. 

Now, referring to the first part of Mr. Ross’ memorandum: 


Commissioner Connole says he was to supervise the writing of the opinion. 


You later found out that was a mistake ? 

Mr. Connoie. Yes. 

Mr. Bennetr. It is the Commission’s procedure in these cases to 
designate a Commissioner for that purpose. Did you tell Mr. Ross 

at ? 

A: Connotz. Yes; I believe that is correct. 

Mr. Bennett. Is that the procedure? 

Mr. Connote. Normally, Mr. Bennett, we do such a thing. When 
an opinion is to be drafted, a Commissioner is given administrative 
supervision over it to be sure it is written up in time, and various other 
detailed jobs. 

Mr. Bennett. Was that done in this case ? 

Mr. Connote. I don’t think it was; no,sir. I learned after double- 
checking that the short period of time was so great—that is a back- 
ward statement. The time was so short that the opportunity for 
supervision of this just was not there. We had 7 working days to 
draw this up. 

Mr. Bennetr. What do you suppose gave you the impression that 
you had been assigned the supervision ? 

Mr, Connote. I can’t say. I don’t know what prompted me to 
say that. 

Mr. Bennett. He stated, meaning you, that your opinion at all 
times was in accord with the Chairman’s, and that initially there was 
indicated a 2-to-2 deadlock among the members. 

Did you make that statement to Mr. Ross? 

Mr. Connotx. I told Mr. Ross to the best of my recollection what 
Isaid this morning, that I had initiated the suggestion, as the Chair- 
man also recalled in his testimony, and that it had been concurred in 
by the Chairman, together with me. 
ge Bennett. Did you or did you not make this statement to Mr. 

oss ¢ 

Mr. Connotz. I don’t recall, Mr. Bennett. I presume I did or it 
wouldn’t be so reported. 

Mr. Benner. Then he says: 


He— 
meaning you— 








370 EX PARTE COMMUNICATIONS 


admitted that Corcoran ealled upon him after oral argument had been heard 
said that he twitted Corcoran about his coming in at that time, that he deplored 
such ex parte information, and was not influenced by Corcoran’s remarks, 

No. 1, did you twit Mr. Corcoran about coming in at that 
What does that mean ? 

Mr. Connote. I don’t recall using the word “twit.” I characteriz, 
it in my testimony in a way that I recall it. I recalled that at tha 
time I courteously but unmistakably warned him. It may be in that 
context that Mr. Ross characterized it as twitted, I don’t recall, 

Mr. Bennett. Do you think you may have said that? 

Mr. Connote. That I used the wordtwit? I greatly doubt it. 

Mr. Bennett. What did you use? 

Mr. Connote. I don’t know. I would doubt that I used the word 
twitted. 

Mr. Bennett. Pardon? 

Mr. Connor. I doubt that I used the word twitted. I don’t knoy 
what my exact words were. 

Mr. Bennerr. And that you deplored such ex parte intervention! 
Did you make that statement to Mr. Ross? 

Mr. Connote. I don’t recall using those words; no. 

Mr. Bennett. Did you use words that meant the same thing? 


time! 


Mr. Connore. I don’t know. But I don’t recall using such words | 


as characterizing this ex parte intervention, because it was not. 
Mr. Bennerr. You do not now regard it as ex parte intervention! 


Mr. Connote. No,sir. I do deplore the kind of thing that Mr. Rog | 


was inquiring about, namely ex parte intervention. 
Mr. Bennerr. But you didn’t twit Mr. Corcoran about it, and you 


didn’t tell Mr. Ross that you deplored such ex parte intervention be. 


cause you didn’t regard it as an ex parte intervention ? 
Mr. Connote. Yes. 


Mr. Bennett. Therefore, you are sure you made no such state. | 


ment to Mr. Ross? 

Mr. Connote. No such as what, Mr. Bennett? 

Mr. Bennerr. Mr. Connole 

Mr. Connote. Such as I deplored 

Mr. Bennett. You went on at great length, four or five pages in 
your statement, describing in detail just how Mr Corcoran’s visit took 
place and what happened while he was there. You made the state- 
ment which has been presented to this committee sometime in April 
after you asked to come up here; is that correct ? 

Mr. Connotr. Yes. 

Mr. Bennett. You advised with Mr. Ross about this matter some 
time before the 4th of February? 

Mr. Connote. Apparently so, the memo is dated February 12. 

Mr. Bennett. I regard this as important because in my opinion the 
memorandum of Mr. Ross is at great variance with your own state- 








ment to the committee this morning, and I want to determine which | 


is correct. 

Mr. Connote. I was glad to read and learn what Mr. Ross re 
ported to the committee. 

Mr. Bennett. Mr. Ross goes on: 


At this point in my interview with Connole he indicated his memory was 
hazy as to what information was given him by Corcoran. 
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Do you recall making that statement to Mr. Ross? 

Mr. Connote. I suppose I did. I recall having a hazy memory as 
appears here. 

r, Bennett. But you had a memorandum in your pocket or in 
your desk or somewhere. 

Mr. Connote. I was referring to my memory, though, not to my 
memorandum. My memory was hazy. 

Mr. Benner. If your memory was hazy, why didn’t you get the 
memorandum out ? ’ “ae ee 

Mr. Connote. I don’t know why I didn’t. I didn’t feel the need 
for it, 1 suppose. 

Mr. Bennetr. Don’t you think Mr. Ross wanted some accurate 
information about this? ’ 

Mr. Connote. I thought I gave him accurate information. 

Mr. Bennett. If you were hazy, how can you be accurate ¢ 

Mr. Connote. I thought when he refreshed my memory, I did 

ive him accurate information. 

Mr. Bennett. Mr. Ross did refresh your memory then, did he not, 
during this portion of the interview ? bi aes 

Mr. Connote. He mentioned reference to this Tennessee Gas, Mid- 
western operation. 

Mr. Benner. Mr. Ross says, “I had been told by Chairman Kuy- 
kendall that Corcoran did not discuss the rate of return but informed 
him that because of fear of possible antitrust action, Tennessee Gas, 
parent of Midwestern, may divest itself of ownership of this sub- 
sidiary. When I queried Connole as to whether Corcoran had made 
a similar representation to him, he said that my query had refreshed 
his memory and conceded that that was the subject matter of Cor- 
coran’s conversation with him.” 

Was that an accurate statement on the part of Mr. Ross? 

Mr. Connote. Providing he means what I said it is, providing 

Mr. Bennett. Let’s not 

Mr. Connorr. I have to distinguish the question. I have to give 
you a distinguishable answer, the answer is “Yes” on one premise, not 
on another. It is yes, if by that you mean I talked to Mr. Corcoran 
in terms that I reported to you this morning. It is not, if you mean 
did I report in terms of antitrust. We did not discuss the subject. I 
did not tell Mr. Ross we did. 

Mr. Bennetr. You deny that you told Mr. Ross that Corcoran dis- 
cussed antitrust action ? 

Mr. Connote. That is correct. 

Mr. Bennerr. You deny that you told Mr. Ross that Corcoran 
talked to you about Tennesseee divesting itself of Midwestern? 

Mr. Connoxe. I did not say that, Mr. Bennett. I said I talked to 
you in terms that I have explained in my direct testimony, which is 
that—— 

Mr. Bennerrt. I am asking you the specific question. 

Mr. Connotr. Well, no, the answer is “No.” 

Mr. Bennerr. You deny it? The question is: Do you deny that 
you said to Mr. Ross that Corcoran talked to you about Tennessee 
divesting itself ? 

Mr. Connote. Again to answer that, I have to distinguish the ques- 
tion. If by that question you mean did I talk to him in terms that he 
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talked to the other Commissioners, the answer is, I never talked t) 
him. 

If by that question you mean, did I talk to him in terms of my meny 
this morning, my answer is “Yes, I did.” ' 

Mr. Bennett. I am just asking a simple question as to whether you 
did or did not make these statements to Mr. Ross. 

Mr. Connor. I am sure I have answered. 

Mr. Benner. Can you answer these “Yes” or “No”? 

Mr. Connote. I don’t think I can; these are distinguishab, 
questions. 

Mr. Bennett. “When I queried Connole as to whether Corcoray 
had made a similar representation to him,” meaning about the anti. 
trust action and the divestiture, he said, that is you, “that my query 
had refreshed his memory.” Did you say that? 

Mr. Connoie. Yes; that is correct. 

Mr. Bennett. To Mr. Ross, that it refreshed your memory? 

Mr. Connote. That is correct. 


Mr. Bennerr. And conceded to Mr. Ross that was the subject | 


matter of Corcoran’s conversation with you? 

Mr. Conno.e. Not that the antitrust action was the subject of con. 
versation with him. 

Mr. Bennerr. You deny that? 

Mr. Connotx. Yes. I recall, Mr. Bennett, that Mr. Ross took no 
notes during my meeting, if that is of any significance. 

Mr. Bennett. He has some notes, and he is going to be asked to tell 
about them, because I think this is a pretty important matter, Mr, 
Connole. 

Anyway, I just want to get the record straight that you are deny- 
ing two things: First, that you had a conversation with Corcoran in 
respect to antitrust action, and second, in respect to Tennessee divest- 
ing itself of Midwestern. 

Mr. Connote. That is not correct. 

Mr. Bennett. Pardon? 

Mr. Connote. That is not correct. 

Mr. Bennert. You do not deny it ? 

Mr. Connore. It is correct I did not have any discussion with him 
on antitrust. It is correct that he mentioned divesting or mentioned 
Tennessee Midwestern equity position in Midwestern in the terms that 
{ have explained it in my direct testimony. He did not talk about 
divestiture in the sense that it has been testified to here before. 

Mr. Bennerr. Did Corcoran talk to you in any respect about Ten- 
nessee, either the Tennessee Co. getting rid of Midwestern stock— 

Mr. Connotz. I don’t recall him talking about any plan of getting 
rid of the stock. He talked about Tennessee’s equity decision in terms 
of whether this would complicate ratemaking on Midwestern’s lines 
as it had complicated ratemaking on Northeastern’s gas transmission’s 
lines. 

Mr. Bennett. What do you mean by that? 

Mr. Connoxe. Northeastern Gas had been a wholly owned subsidi- 
ary. It was built by Tennessee to serve New England. It was unable 
to prosper to the extent of a fair rate of return in the early days of its 
business. It merged into Tennessee and became a corporate part of it 
thereby raising immense zoning questions on Tennessee’s lines. 
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Now, here came Midwestern, another line, which was rather mar- 

inal, which was wholly owned by Tennessee, and immediately raised 
the specter of a similar zoning problem on Tennessee’s lines which 
would complicate this question, and we adverted to the fact that indeed 
that was true. It was only in terms of the rate and supply problem 
in thenortheast, sir, that we talked about. vo 

Mr. Bennetr. Corcoran did not say to you or indicate to you that 
Tennessee Was thinking of getting rid of some of its holdings ? 

Mr. Connote. I don’t recall his saying it, sir. I don’t think he had 
time to do it. Mind you, this was a very brief visit. This was in be- 
tween two appointments, whether he had been instructed to do that, 
I don’t know. We learn now he had been instructed but he didn’t 

out his instructions insofar as I was concerned. 
oi Bennett. You have heard the testimony of the other Commis- 
sioners before this committee / 

Mr. Connoe. Yes, sir. 

Mr. Bennetr. About the case. Specifically, he discussed these mat- 
ters with them that same day ? 

Mr. Connote. Yes. 

Mr. Bennerr. Would there be any reason why he would discuss it 
with Mr. Kline and not discuss it with you? 

Mr. Connotr. No, I don’t know of any reason why he would or 
would not. I can only speculate, however, that it was the pressure of 
time. I had a visitor, either waiting or just in my office, or somewhere 
around there possibly, because I had mentioned this remark about a 
third person being in the office. He told me he was late for an appoint- 
ment and I learn now it was the Chairman with whom he had the ap- 
pointment. I didn’t ask him who it was and he left me after a short 
time. 

Mr. Bennett. But the reason he didn’t discuss it with you was be- 
cause your position and Mr. Kline’s position on the rate were dif- 
ferent ? 

Mr. Connote. I don’t know how he would know that, sir. It is cer- 
tainly possible if he knew what his position was. 

Mr. Bennerr. All right. 

Mr. Connote. If he knew our positions to be as they were, he prob- 
ably would have no reason to talk to me about it. 

Mr. Bennett. Don’t you think he knew? 

Mr. Connote. I don’t really know, sir. But I don’t think so. 

Mr. Bennett. He didn’t have an appointment with you, did he? 

Mr. Connote. No, he didn’t. 

Mr. Bennett. He had a specific appointment with the other two 
Commissioners. 

Mr. Connote. The testimony so states. 

Mr. Benner. Do you know why he would drop in casually to see 
you without an appointment ? 

Mr. Connote. No, sir, I presume it was because Mr. Kline’s office 
was immediately next door to mine. 

Mr. Bennert. Was he on a friendship basis with you in that he 
could drop in to your office without an appointment ? 

Mr. Connoie. No, sir; we were not social friends in any way. 

Mr. Bennetr. You deny you are social friends in any way ¢ 

Mr. Connote. I deny? 








374 EX PARTE COMMUNICATIONS 


I certainly do, sir. I didn’t know it had been alleged. I didn 
know I had been accused of it, but if I have I deny it. We are no 
social friends. 

Mr. Bennett. I am not accusing you of anything, I am just askin 
questions, trying to find out the facts. I didn’t know that you ha 
stated you were not a personal friend. 

Mr. Connote. I don’t think so, that is why I am curious about tha 
source of information. 

Mr. Bennett. Have you ever served on any committees with him 
or been associated in any mutual civic effort ? 

Mr. Connoxe. No, sir. 

Mr. Bennett. Or lodge work? 

Mr. Connote. No, sir. 

Mr. Bennerr. Are you on the board of directors with him of some 
school ? 

Mr. Connote. Not that I know of. At one time, at one time, Mr. 
Corcoran was on the—was a representative of the class, I think, to 
the father’s club we are involved in but our associations there were, 
I can’t imagine them being more remote. 

Mr. Bennerr. Did you discuss that subject with him the day he 
dropped in to see you? 

Mr. Connote. We talked about only what I have here. If we re. 
ferred to school or anything, it was—I can only say most. casually, 
We may have mentioned the fact that his daughter no longer goes to 
school out there. 

Mr. Bennett. Well, he had no appointment with you, he just 
dropped in and the minute your secretary announced that he was 
there, you immediately became suspicious that he was going to get 
into an improper conversation with you, is that correct ? 

Mr. Connote. I would not. want to say I became suspicious but 
my guard was up. 

Mr. Bennerr. Your guard was up? 

Mr. Connote. Yes, this was an opportunity which presented itself. 

Mr. Bennett. Why was your guard up? 

Mr. Connoxe. Because of the immediacy of the oral argument and 
the coincidence of time. 

Mr. Bennerr. Well the fact that there was a case pending before the 
Commission, did that mean 

Mr. Connote. Yes, that is what I meant, sir. 

Mr. Benner. Did that mean to you that Mr. Corcoran was coming 
in to discuss the merits with you? 

Mr. Connote. Well, I didn’t think he was coming in to discuss the 
merits, but I wanted to be sure he didn’t. As I say, that is a habit, 
It is nothing unique, but it is a habit. 

Mr. Bennett. If you didn’t know he was an attorney of record, 
why did you assume he was going to talk about this case? ' 

Mr. Connote. I didn’t assume it, but I wanted to be sure. This is 
a matter of habit. 

Mr. Bennett. But you were apprehensive ? : 

Mr. Connoiz. No more or less than any other man who comes in 
to see me. 

Mr. Bennett. Do you have occasion to make this kind of speech to 
any other lobbyist or pipeline man who drops into your office ? 
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Mr. Connote. Yes; as a matter of fact, I normally do. When a 
nan is before me in a representative capacity, especially 

Mr. Bennett. Would you name some of the others that you made 
thisspeech to ? : 

Mr. Connoxe. I can’t name any right now; no. 

Mr. Bennerr. But you are positive you have made it? _ 

Mr. Connote. There is no question of that, sir. I have said that 
the presence of many people, including my assistant. 

Mr. BENNETT. Do you always get apprehensive when one of these 

pipeline men comes 1n 2 

Mr. Connors. No; I never get apprehensive, but I wanted to be 
gure of this: that I didn’t have grounds for apprehension. ; 

Mr. Bennetr. Whenever an attorney or officer of these companies 
ina pending case drops into your office, do you immediately become 
apprehensive and suspicious and make this little speech? 

Mr. Connotr. No; I never become apprehensive or suspicious. 

Mr. Benners. Under what circumstances do you do it ? 

Mr. Connote. Well, if a company has a case before us which has 
heen of some controversy and it is pending, and the man who is obvi- 
ously one who just argued the case 2 days before comes in, then I feel 
compelled to avoid the embarrassment of having to say to him by 
saying, “Well, now, look, I hope you don’t talk about the case we 
argued last week,” and so on. 

Mr. Bennett. Why do you do that before they get started to talk 
about it, unless it is so common that you just do it by force of habit? 

Mr. Connotr. I don’t know how common it is, I think a little 
background, Mr. Bennett, will help you gentlemen. 

Mr. Bennerr. Yes. 

Mr. Connor. I have been in this business for 13 years. I have 
served as everything from a messenger to a Commissioner. I learned 
this at the knees of Dr. Walter Splawn, who was counsel to this com- 
mittee for several years, a man for whom I have the highest affec- 
tion, and I learned this habit and custom from him. As you know, I 
sat before his door and guarded it, because he was—he cautioned me 
time and time again of the need for absolute integrity for these things 
and to avoid any possibility of guilt, I have observed the same 
approach. As you know, he had impairment of his vision. 

Mr. Bennerr. He just dropped in in sort of a nonchalant way and 
hada nonchalant conversation with you. 

Mr. Connote. That is a very good characterization, Mr. Bennett. 

Mr. Bennerr. What ? 

Mr. Connor. That is a very good characterization, indeed it was. 
Whether it was studied nonchalance, I don’t know. 

_ Mr. Bennerr. He didn’t give you the impression that he had any 
Interest in how the case came out ? 

Mr. Connote. Not from that visit, he didn’t. It is obvious where 
his interest was. 

Mr. Bennerr. It would seem strange to me he was so careful in 
picking his Commissioners, in picking the Commissioners who 
expressed this deep concern, Mr. Connole. You attached no signifi- 
cance to the fact that you were in his corner in this case? 
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Mr. Connor. I can’t attach any significance to something whjg, 
is not a fact. I was not in his corner and hence I can’t attach an 
significance to it. | 

Mr. Brennerr. You were deciding the case nearest to the way jy 
wanted it decided ? 

Mr. Connote. I don’t think they were particularly happy aboy 
the decision when we came out with it. 

Mr. Brenner. Well, they were happier about it than they woulj 
have been if he could have gotten the flat 614 percent rate of retury! 

Mr. Connote. That may be. 

Mr. Bennerr. They went to the SEC just a little bit ago, and tol 
them they would expect 7 percent did they not ? 

Mr. Connote. So it was read into the record. 

Mr. Bennett. You are aware of that? 

Mr. Connote. Yes, from this here, I am. 


Mr. Bennett. Do you deny that you discussed the blue sheet opinion 


with Mr. Corcoran ¢ 

Mr. Connote. Again, I didn’t know I was accused of it but if] 
have been I certainly deny it. 

Mr. Bennett. Do you deny that he brought it up? 

Mr. Connote. I again, I didn’t know I have been accused of it and 
if I have been I deny it. 

Mr. Bennett. Let me say I am not accusing you of something. 

Mr. Connote. Well, I don’t see I have to deny anything unless ther 
is an accusation made. 

Mr. Bennett. Was it brought out ? 

Mr. Connote. No, sir, it was not brought up. 

Mr. Bennett. By either of you? 

Mr. Connote. None. 

I don’t think it was in existence at that time. I noticed by the 
date of October 26. 


Mr. Bennett. Was there anything said by Mr. Corcoran that indi- | 


cated he knew what was in it? 

Mr. Connote. Indeed there was not. 

Mr. Bennett. He left you with the impression that he just dropped 
in more or less for a personal visit which had no relation to the pend- 
ing matter? 

Mr. Connote. That is correct. Mind you, I have said he expressed 
to me he was darned interested in getting this case decided one way 
or the other by October 31. 

Mr. Bennett. He said he wanted it decided one way or the other, he 
didn’t care which ? 

Mr. Connorz. That is correct. That has been the position of many, 
many applicants who come before us. 

Mr. Bennett. I see. 

Mr. Connotr. As understandable as that may seem and I think 
that is a legitimate question mark in your mind. 

Mr. Bennett. It certainly is. 

Mr. Connote. It is an absolute fact that many times men have come 
into the staff and to us in oral argument and said, “If you grant or 
deny it for heaven’s sake do it before the end of this month so we 
don’t fall.” Mind you we did it before October 1958. We were 


careful to do it, the Commission was careful to act on it, before the | 
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hich | contractual deadline, so there was every reason to act speedily whether 
any | we were granting or denying. ; net 
’ Mr. BENNETT. But he left you with the impression he didn’t care 


he decision was ? 
™ a Connote. I can’t be so naive that he didn’t care how it would 


bout but the impression was not based on what he made that afternoon, 

* was based on the corporate representations made by Tennessee on 
record. ; 

" ir Bennett. This Canadian contract had been extended several 


times before, had it not? 
told Mr. Connote. It was to be terminated as opposed to being extended 
October 31, 1959, and October 31, 1958, the contract was still alive. 
It was extendable at the option of the parties. October 31, 1959 it was 
lable. 
- Bennett. Yes, I know that but it had been extended four times 
tion | before that ? 
| Mr. Connote. That is my understanding, but it was never renegoti- 
if | a Bennett. Do you agree that representations which have been 
testified to here by your fellow commissioners with respect to Mr. 
ani | Corcoran’s calls were ener contacts ? 
Mr. Connote. To me they were not improper. 
| Mr. Bennetr. They were not improper. 
ew | Mr. Connote. The call on me was not improper. 
| Mr. Bennerr. No, I mean the calls on the others. 
/ Mr. Connote. On the other Commissioners? 
| Mr. Bennett. As they described them. 
| Mr. Connor. As they described them. Yes, I think that was not an 
uncharitable characterization and I am inclined to agree with it. 


the | Mr. Bennerr. You agree with the Commissioners’ description of 
them ? 
di. Mr. Connote. Yes, sir. 


Mr. Bennett. But since yours was entirely different there was noth- 
ing improper about this, that is the way you want to leave your testi- 
yd sony here? 
nd- Mr. Connote. Yes. 

Mr. Bennett. You were at all times in favor of a higher rate than 
sed | 644, were you not ? 
ay Mr. Connotz. My position—no, my position again a distinguish- 
‘able question. My position was that the company had not made a 
he | Tpercent case, but that the record would not support a 614-percent 
case either. 
ny, wre Bennett. You thought 614 was too low and 7 might be too 
| 
tr. Connote. Yes, on the record as it was then; yes, sir. 
nk Mr, Bennett. How about the record later in December when they 
brought in their financing ? 
Mr. Connote. I think my position was vindicated. 
ne Mr. Bennetr. That they needed a higher than 61, rate? 
ot  ,Mr.Connoxx. I remind you, Mr. Bennett, and remind myself from 
we | time to time when thinking about this, this was not idle speculation. 
re | Thecompany had actually tested the money market and it was banked. 


he | The whole thing was banked at that time so this was not speculation. 
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This was again a pragmatic fact. All of which was laid out in ty 
record. 

Mr. Bennett. They did the filing following the Southern cage) | 

Mr. Connotr. They financed the whole thing—they financed th, 
whole thing in a lump filing which was before us in December, that j 
right. 

‘Mr. Bennerr. After the plan of financing was presented to thy 
Commissioners at this secret meeting in December, you then op, 
cluded that 614 wasn’t enough. Did you conclude what rate thy 
should have? 

Mr. Connote. No, sir. 

Mr. Bennett. On the basis of their findings, their method of §. 
nancing, what rate should they have had? 

Mr. Connote. I don’t know because the rate of return is not befop | 
the Commission now. It is still a pending matter. These rates gy, | 
to be entirely 

Mr. Bennett. Why is it still a pending matter? 





Why wasn’t it decided after the financing or the plan of financing | 


was submitted ? 
. . . t 
Mr. Connote. Because there was inadequate information on whic | 


to fix the rate of return. It is inappropriate in a certificate case tp | 
fix a rate of return. | 


Mr. Bennett. That is what has been said before. If it is inappro. 


priate to fix a rate of return in a certificate case then tell me why | 


the Commission and its staff were wasting time talking about a rate 
of return prior to October 31, when this certificate was issued? 

Mr. Connote. Because people differ, Mr. Bennett, doesn’t mean 
people are wrong. I say to you I think it is inappropriate and I am 
sure that you and the company and whoever thinks to the contrary 
thinks it was appropriate. 


Mr. Bennerr. Did you say right at the beginning it was inappro- | 
priate? Did you take a position either on the record or off the record 
| 


that rate of return had no business in the certificate case ? 

Mr. Connoe. I said it was unnecessary. Not only did I say it was 
unnecessary, but the same statement was made on the record. 

Mr. Bennett. If you said it was unnecessary why were you bother- 
ing about computing a rate of return in your own mind? 

Why did you say at these meetings that 614 was not adequate! 

If the thing did not belong in the case why didn’t you take that 
position ? 

Mr. Connote. I didn’t say it didn’t belong in the case, Mr. Bennett. 

Mr. Bennerr. That is what I understood you to say. 

Mr. Connote. I am sorry I misled you. 

Mr. Bennerr. Are you saying now that a rate-fixing procedure 
does belong in a certificate case ? 

Mr. Connoxe. No; let me tell you to what extent it is part of the 
case. 

Mr. Bennett. You have me all confused. 

Mr. Connote. Well, if I have it is unintentional. These are not 
simple matters as we both understand. The question of rate of re 
turn enters into a certificate case only in this respect. 
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Whether or not the company can make a financiable project out of 
the project they are proposing at rates calculated to yield a rate of 
return which is within the ballpark, so to speak. 

When the company came before us it naturally had to show that 
it could sell the gas. It did not know whether it cauld sell the gas 
until it knew how high the rates were. It did not know how high the 
rates would be until they knew all the operating revenue deductions 
including depreciation, taxes, and rate of return. That is the extent 
towhich it was in the case, no more than that. 

Mr. Bennerr. The Midwestern Co. and the Tennessee Co., both 
made representations during the course of these hearings on the is- 
suance of the certificate as to the rate of return and what they thought 
it should be; did they not ? 

Mr. Connore. They did, but on the record they stated as follows: 


Ihave heard some references here— 


says counsel for the company. As they stated on the record, and I 
might add there is, as I have said I would like to emphasize this: 

The Commission does not have to find in this case that a 7-percent rate of 
return is a just and reasonable rate of return for purposes of this proceeding. 
It need only find that the public convenience and necessity requires that these 
initial rates be made initially effective since they will yield as the record shows, 
a rate of return over the first 3 years of not more than a average of 6144 
percent— 
quoting from transcript page 4026. 

So to characterize the company’s position as an inflexible, rigid one 
at 7 percent, is not entirely correct. 

Mr. Bennetr. They were asking that a rate of return be fixed in 
this proceeding, were they not ? 

Were they or were they not ? 

Mr. Connote. I guess they were. I think you can say, yes, in terms 
of your using the word, “yes.” 

Mr. Bennett. All right. 

The staff thought that they were supposed to be fixing a rate of 
return, or making a recommendation for a rate of return in this 
certification matter, did they not? 

Mr. Connor. I don’t know whether the staff thought so or not. 

Mr. Bennetr. Did they not make a recommendation ? 

Mr. Connote. Yes. 

Mr. Bennerr. Well, do you think they were making it idly ? 

Mr. Connore. I don’t know. 

Mr. Bennerr. Or do you thing they were making it because they 
thought it was selective ? 

Mr. Connor. I don’t know why they made it. I only know they 
made it in response to the presentation made by the company. 

Mr. Bennerr. The company asked for a rate to be set. 

Mr. Connote. No, sir; they did not. That is precisely the point. 
They presented only the testimony of the corporate witness saying 
this is what we need. 

We said that is not enough. 

Mr, Bennett. You said it is not enough? 

Mr. Connotr. The Commissions said that is not enough testimony. 

Mr. Bennerr. It was enough to convince you that 614 was too low ? 

Mr. Connore. Oh, no. 
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Mr. Bennert. What convinced you that 614 was too low? 

Mr. Connote. Experience of the company in the past. The ghg. 
of the bond market and the state of the record at the time. M 

A glance at the Federal Reserve chart of statistics shows what th 
money market was at that time. 

Mr. Bennett. Are you trying to leave the impression with me 


for the record here that this rate of return should not have beep jp. | 


volved in this certification ? 

Mr. Connote. I think it has been greatly overemphasized. It Plays 
a very small part in a certificate case. There are any number of cagg 
in which the Commission has issuer reports and orders in which po 
reference at all is made of the rate of return. 

Mr. Bennerr. If the rate of return had been so insignificant, why 
was all this time and folderol spent on it, and why was Mr, Corcoray 
talking to at least two of the Commissioners off the record about it 
instead of facts on the record ? 

Mr. Connote. That, sir, is a question Mr. Corcoran will have to 
answer. 

Mr. Bennerr. You don’t know the answer ? 

Mr. Connote. I most certainly do not. 

Mr. Bennetr. But, is it fair to say that they, at least, regarded it gs 
more than insignificant ? 

Mr. Connote. By “they” in that sentence you mean the company! 

Mr. Bennett. Yes. 

Mr. Connote. I don’t know whether they did nor not. 

Mr. Bennett. Is it fair to say that a company regards its rate of 
return equally as important and if not more important than the certifi. 
cation of that itself ? 

Mr. Connoxe. In the overall rate structure, yes. 

Mr. Bennett. Certainly. What good is a certification if the rate 
of return is not adequate. 

Mr. Connote. I would have trouble, sir, naming one case in which 
the company has fixed a rate of return in ever 

Mr. Bennett. In which the company has fixed it? 

Mr. Connote. The Commission has fixed the rate of return. 

Mr. Bennett. Answer my question, please, what good is a certifica- 
tion if you don’t have an adequate rate of return ? 

Mr. Connor. Because when the company 

Mr. Bennett. Is it any good ? 

Mr. Connote. It is no good of course. 

When the company files its rates, I would like to finish. 

Mr. Bennett. Well, you have answered. 

Mr. Connote. I have not answered it to my satisfaction. 

When a company files its rates after certification, then is when the 
Commission looks at the rate of return, not at the certification process, 
as long as it knows the project as proposed is financially feasible, 

Mr. Bennett. You fellows were certainly beating around the bush 
here about an issue that you now say should not even have been before 

you. 
* Mr. Connoxe. I did not say it should not have been before us. 

Mr. Bennett. And the facts on rate of return were sufficiently ade- 
quate for you to conclude that 614 percent was not adequate 

Mr. Connoxe. Yes; that is correct. 
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Mr. Bennett. Yet the facts were sufficient to warrant recommenda- 
tion by the staff that 614 was adequate ; isn’t that also true ? 

Mr. Connote. Not in my judgment they weren’t. 

Mr, Bennett. I am speaking from the standpoint of the staff. 

Mr. Connote. They satisfied the staff, I presume. 

Mr. Bennett. Satisfied the staff but not you. 

At any fate, there was ample evidence in the certification proceed- 
ings by which you and the staff could come to different conclusions as 
towhat the rate should be, is that correct ? ; 

Mr. Connote. No; we didn’t conclude what it should be. They con- 
CE avin. You concluded what it should not be ? 

Mr. Connote. That is right, exactly. 

Mr. Bennett. They concluded what it should be? 

Mr. Connote. Yes, sir. The company concluded—— Vy 

Mr. Bennett. You concluded it should not be what they said it 
should be ? 

Mr. Connoxe. Precisely. 

Mr. Bennett. There had been some evidence in there upon which 

ou had made that conclusion ? 

Mr. Connor. That is right; there was inadequate evidence. 

Mr. Bennetr. It was inadequate from your standpoint and ade- 
quate from the standpoint of the staff ? 

Mr. Connote. Probably so; yes. 

Mr. Bennett. The point I am making, and the point you are con- 
sistently confusing me on, is: Did the question of the rate of return 
havea place in the case or not? It seems obvious to me that if the staff, 
working on this matter, looking at the record, could come up with a 
conclusion on what the rate of return should be, and the evidence was 
adequate so that you could come up with a contrary conclusion, then 
everybody must have regarded rate of return as one of the issues 
in the case. 

Mr. Connote. It was. It was an issue in the case. 

Mr. Bennett. And it was only when the Commissioners themselves 
could not agree that this question arose of whether the rate of return 
should have been in the certificate case in the first instance, is that not 
true? 

Mr, Connotr. No, I think we speculated even prior to oral argu- 
ment as to whether the company—lI am sure of that. 

Mr. Bennerr. You were deadlocked, were younot? Youand Chair- 
man Kuykendall were opposed to a 614-percent return? 

Mr.Connote. We were opposed to it—that is right. 

Mr. Bennerr. The other two Commissioners favored it, so you were 
(leadlocked apparently. 

Mr. Connote. In that sense, yes. 

Mr. Bennerr. If you could have agreed at that point you would 
have fixed a rate of return at that time; would you not ? 

Mr. Connote. If we had agreed on a rate of return, that is a purely 
Mp hetical question because I never could have agreed on it. 

Mr. Bennerr. You had agreed you would have agreed on it if-— 

Mr. Connote. If the evidence was adequate, yes. But it wasn’t, so 
Teouldn’t agree on it. I couldn’t agree with your premise. 
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Mr. Bennett. But it was adequate with the staff and two Comnis 
sioners to come up with a rate, and it was adequate for you to de 
agree 

ae. Conno.e. Yes. 

Mr. Bennett. Now, two of the Commissioners agreed with the 
staff. The evidence produced indicated a 614-percent return was ade. 
quate. You and Mr. Kuykendall disagreed. §5 that was a deadlock 

Now, did you need to do anything Farther about the rate of retyyy 
since that wasn’t important in your opinion? Could you not just 
have passed it up completely and issued the certificate with the remark 
“We will let the rate of return go to some future date” ? 

Mr. Connote. I think that is possible. We could have easily ang 
legally done that. 

Mr. Bennett. You could have done that ? 

Mr. Connote. I think so. 

Mr. Bennerr. And you should have done that, shouldn’t you? 

Mr. Connote. I am sure that you feel we should have. In my 
judgment, I am delighted that we did exactly what we did. 

Mr. Bennerr. What delights you about it ? 


Mr. Conno.e. Because we have been vindicated. The cost of money | 


is higher than 614 percent would have permitted. It is much lowe 
than the 7 percent the company asked for at that time. What the 
rate of return is depends on many factors including the cost of money, 

Mr. Bennerr. When you say you are vindicated, you mean you ar 
vindicated on the basis of a 7-percent return ? 

Mr. Connote. No, sir. 

Mr. Bennetr. What are you vindicated on, then, 614 was not 
enough ? 

Mr. Connote. Yes, sir, and that 7 percent is too high. 

Mr. Bennett. Seven percent is too high. So you are vindicated 
because you are in the nebulous area between 614 and 7? 

Mr. Connote. Not vindicated because I am in the area. It just 
so happens that the probabilities are that the rate of return will come 
out somewhere between 614 and 7 percent. I am not going to commit 
myself on what this rate of return should be at this time. The Com- 
mission won’t know until it knows among other things the cost of 
equity. 

"hae. Bennett. I think your position would be completely sound if 
you had taken that position from the beginning and said you didn't 
have enough evidence upon which to compute a return and refused to 
discuss it either one way or the other. 

Mr. Connote. Well, that is 

Mr. Bennett. But the point where your argument falls flat, in 
my opinion, is that you did have sufficient evidence to come up witha 
firm opinion that 614 was inadequate, but you weren’t firm as to how 
much further you should go. 

Mr. Connote. Well, of course, reasonable men differ, and I ap- 
preciate and respect your view. 

Mr. Bennetr. You had four reasonable men and you differed o 
the rate of return and the compromise was “Put it off until later, 
but give Midwestern a floor of 614,” that is where you came out, isnt 
it? 
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Mr. Connote. Yes, I suppose we gave them a floor in the broadest 
sense of the word. ; 

Mr. Bennett. You gave them a floor without having, according 

our statement here, all of the facts before you, and you still 
haven't all the facts before you; you still don’t know whether you have 
enough information on which to base a final opinion but you still place 
this614-percent floor on Midwestern. 

Mr. Connote. No, I don’t think so. 

Mr. Bennett. You don’t? 

Mr.Connote. No, that is not quite accurate. — 

Mr. Bennett. Well, you did place a floor on it? | 

Mr. Connors. Well, let’s look at what the decision says on that, Mr. 
Bennett. I don’t know whether it uses the word “floor” or not. 

Mr. Bennett. Well, it fixes a “not less than 614-percent” rate, does 
it not? het ’ 

Mr. Connote. The decision will speak for itself. If we did the 
wrong thing there, it may have been wrong. I don’t say that the Com- 
mission was never right. But I will say this much that it was most 
certainly neither wrong nor right for the wrong reasons. If it was 
wrong, it was for an honest mistake, and if it was right it was an 
honest correct statement. 

Mr. Bennett. I am just trying to find out what the procedure actu- 
ally was—to me this is an unusual way to go about it. 

Mr.Connote. I hope I have explained it to you. 

Mr. Bennetr. When you got the financing, and issued an order or 
letter on January 5, approving it, you say that that vindicated you? 
Itbecame clear that 61/4, was too small, is that correct ? 

Mr.Connote. Yes. 

Mr. Bennetr. Did this financing indicate to what extent the 614 
should be boosted ? 

Mr. Connote. Oh, no. You can’t tell that, of course, until you 
know the return on the equity component. 

Mr. Bennetr. Until you know the return on what? 

Mr. Connote. The equity component of the capitalization, your 
operating revenues, depreciation, taxes, and so on, all of which factors 
arenot known, of course. 

Mr. Bennett. How many months or years is the Commission going 
to wait until there are sufficient facts before you, Mr. Commissioner, 
tofixarate ¢ 

Mr. Connoir. The same amount of time when a matter comes before 
us; namely, 60 days before the filing of service. 

Mr. Bennetr. You say you have never issued a rate before issuing 
acertification ? 

Mr. Connote. They are rare. There are abundance of cases since 
the Gas Act we have not made a remark or statement in the order and 
you are on very sound ground, Mr. Bennett, there. Perhaps the Com- 
mission would have been wiser not to have mentioned the darned sub- 
ject at all. Certainly the company would have been wiser if they 
never brought it up. But, in all these cases, when the company comes 
before us with a completed project, with a known capitalization plan, 
with a reasonable hypothecatable operating statement, the Commis- 
sion can. fix the rates. 
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Let me say something else to you, Mr. Bennett. This is one capity Mr. 
raising medium, Midwestern Gas Transmission Co, It hasa southen referl 
half which is completed and operating. It will have 1 year’s experi. asking 
ence in about, well, sometime at the end of November of this veep tion 0 
At that time, it is under orders to come back before us, and let us rep, | mati 


those rates. Now, what will happen at that time? — close | 
At that time, also, the northern half will have been completed, { of the 
firm plan of financing will have been consummated; the knowlajy Mr 


of the company’s operations will be pretty good. It won’t have hep Mr 
in operation yet, probably, but look how much better position we ay nf 
in then to accept a rate structure, applicable not only to the northey | fr 
or the southern half but to the whole southern and northern half op, | itself 
bined. One rate structure, two rate structures, whatever it js, and of the 
at that time we can fix a rate of return which can be reasonably jy | Mi 
the ball park for a company of that size. “| pecat 
Mr. Bennett. I would agree with your argument if you hadn't fxg | ge 
a floor on this thing. , M 
Mr. Connote. All right. | conv 
Mr. Bennett. In other words, I think, perhaps, leaving the ra | M 
open, and making a separate proceeding out of it may have gop) 
merit, but when you give a pipeline company a floor, and then pnutof | "2 
the day that you are going to put on the ceiling, the probabilities yy | _ M 
all in favor of it coming out to a higher rate; is that not true? Ima 
Mr. Connote. Certainly higher than 614 percent; yes. I do) = 
think that was too unreasonable, Mr. Bennett. Although I certainly | 1 
respect the logic of your position there. "| lurk 
When this financing was reported to us by our staff, this situation | %* 
developed. In order for the company to earn no more than 61, per. kno} 
cent, in the first year of operation, it would have to earn only Ty} thel 
percent on equity. Now, that is avery small return. The average in M 
the industry is somewhere around 10 percent or a little higher. Sone) %¥ 
have contended for even 14 percent. So it is quite doubtful that | bett 
return on equity of 7.25 percent would be permitted—I am sorry, 
8.81 percent at 614 percent rate of return. That is quite low. Itis| , 
down to 7.84 percent, in fact, in 1963. , 
Mr. Bennett. Now, turning again to the question of financing in fina 
th's case. Ten 
Mr. Connote. Yes. ofc 
Mr. Bennett. If, as Mr. Corcoran represented to Chairman Kay: | ) 
kendall and Commissioner Kline, Tennessee was going to divest itself | 
of Midwestern, it would have been an important consideration, | 
wouldn’t it ? . 


Mr. Connote. I don’t think I attach the same significance that per | " 
haps some others do. 1 
Mr. Bennett. Well, isn’t it more difficult and more costly normally 
for a smaller company to do its financing than a larger company! — 
Mr. Connor. It is, but this is still a pretty large company. Mid 
western, we are dealing with a hundred million dollar company. pn 
Mr. Bennetr. But Tennessee is much larger. | of 
Mr. Connote. No question about it. ; ° 
Mr. Bennetr. But with Tennessee’s backing you could logically | = 


assume that Midwestern could do its financing at a lower rate. 
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Mr. Connote. I think I can fully substantiate your position by 
referring to, I wish I could find it, I was looking for it when you were 


king the inquiry the other day. I believe in part of the representa- 
pa made to us by Midwestern that statement is made, that the money 


*) market wouldn’t have been as favorable as it was were it not for the 


close corporate association of Midwestern and Tennessee, at the time 
ofthe initial financing, of course. 
Mr. Bennett. This was during the trial or hearing of the case? 
Mr. Connote. That was during the submission of the plan of finane- 
‘ig, Lhope I am not remembering wrong. . 
_ Bennett. You will concede, that whether Tennessee divested 
itself of Midwestern or not might be a significant factor in the cost 


_ ofthe financing ? 


Mr. Connote. I don’t see how it could be at the initial financing, 
because the initial financing would be carried on without any know]- 
ein the financial world of this contemplated plan. 
.Bennert. That is what Mr. Corcoran, evidently, was trying to 
convey to the other Commissioners. 

Mr.Connote. He may have. I really don’t 

Mr. Bennett. If he had conveyed that to you that wouldn’t have 
heen of any significance? 

Mr. Connote. No, sir; I really don’t think it has much relevance. 
Imay be different. Perhaps reasonable men are differing here. But 
it seems to me this company was going to the banks and going to the 
money market as an entity supported by Tennessee. If somewhere 
lurking in the back of the minds of Tennessee in its corporate man- 
agement was its plan to divest itself, how would the money market 
know unless full disclosure required them to make that statement in 
their registration ? 

Mr. Bennett. I don’t know much about high financing, but I have 
always been given to understand that the larger the company the 
better integrated financially. 

Mr.Connoie. Yes. 

Mr. Bennett. In other words, it can finance to better advantage. 

Mr. Connote. You are correct; yes, sir. But I don’t see how the 
financial world would know this intention in the back of the mind of 
Tennessee unless they disclosed it in the registration statement which, 
ofcourse, would only come out later in the operation. 

Mr. Bennerr. Could it be that if it was brought into the case it 
was intended to be of some significance ? 

Mr. Connoxe. I think we are in agreement. 

Mr. Bennerr. The financing has a direct bearing on the rate of 
return ? 

Mr.Connoxe. Yes, sir. 

Mr. Bennerr. If not directly interlocked and directly connected? 

Mr. Connote. I think we are in agreement. 

Mr. Bennerr. How many times did Mr. Corcoran visit your office 
prior to this day we are talking about ? 

Mr. Connote. I don’t keep count of them, Mr. Bennett. But some 
of these gentlemen have a habit of dropping in a few times a year 
and paying what are called courtesy visits, and I presume from time 
totime his visits have been in that group. 
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Mr. Bennett. Did he always drop in or did he make appointment) | 

Mr. Connote. I don’t recall his ever having made an appointmen | 
He may have. Hemay have, Mr. Bennett. 

Mr. Bennerr. He dropped in to see Mr. Kline 11 times 
1959. Do you suppose you saw him 11 times? 

Mr. Connotr. I doubt it. But I don’t know. I doubt it. 

Mr. Bennett. Your office is right next to Mr. Kline? 

Mr. Connor. It is possible that he may have come into see py 
office on leaving Commissioner Kline’s office. As I say, he certain) 
did the 26th. But there was no pattern or no suggestion to be hal 


Curing | 


there. 

Mr. Bennerr. Well, except as to the number of times you visite) | 
him ? 

Mr. Connote. I never visited him. 

Mr. Bennett. Do you ever recall his having made an appointmey 
to see you? 

Mr. Connore. I don’t. I really don’t. I will tell you when he hy 
made an appointment, though. Occasionally, and this is comm 
throughout the industry, a corporation, pipeline president will be iy | 
town for a day or something, and this is common in all regulatory | 
commissions, and, of course, there is nothing wrong with it. They 
will make courtesy calls and they call themselves and sometimes the 
office will call and say, “Mr. So and So is in town and would like ty | 
come down and say how do you do to the Commissioners.” It may 
be that the president of Tennessee has done that. Although, normally, 
if that were done it would be done through his Washington offic 
rather than through Mr. Corcoran’s office. But that would be th 
only way about an appointment. 

Mr. Bennett. Do you know his bosses, Mr. Symonds and Mr 
Freeman ¢ 

Mr. Connor. Yes, sir, I do. 

Mr. Bennetr. Did they drop in just the same as Corcoran! 

Mr. Connote. That would be the type of thing that would be much 
more through an appointment. That would be for the courtesy call 

Mr. Benner. How many times did Mr. Symonds come to see youin 
1959 ? 

Mr. Connote. Oh, Lord, I don’t think it was more than once or 
twice at the most. 

Mr. Bennett. Did he ever drop in to see you about this case! 

Mr. Conno te. No. 

Mr. Bennetr. How about Mr. Freeman? 

Mr. Connote. No, not about the case. 

Mr. Bennett. How long have you known Mr. Symonds? 

Mr. Connor. Since I was on the Commission, primarily, but when 
I was with the Connecticut Commission we became acquainted when 
they were building Northeastern Gas Transmission through Nev 
England but in a very brief handshake way. I was introduced to 
him on one occasion. 

Mr. Bennett. How long have you known Mr. Freeman? 

Mr. Connotz. The same way. In fact, I think I met him dom 
here. 

Mr. Bennert. How long have you known Mr. Corcoran! 
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Mr. ConNOLE. Since about the same time—I was on the Commis- 
gjon, since June of 1955, and I must have met him in 1955 or 1956. 
~ Mr. BENNETT. You mean together, at the same time ? 

Mr. Connote. I met Symonds and him together, yes. They came 
in together, I remember that because I wondered what Corcoran 
ted to talk about when he came in. 


var. Bennett. How did you vote on the southern half of the Mid- 
western case 4 ; 

Mr. Connote. I concurred separately in that, Mr. Bennett, in the 
order. 


Mr. Bennett. Have you ever voted against a case, against the 
Midwestern-Tennessee point of view in any case ? 

Mr. Connorx. I have no idea whether I have or haven’t. I would 
be surprised to learn either way. I have no recollection of it. 

Mr. Bennett. Do you recall whether you ever voted against 
their —— 

Mr. Conno.e. I amsure I have. 

Mr. Bennett. But you don’t recall the instance ? 

Mr. Connote. I can certainly recall the Catco case. 

Mr. Bennetr. Pardon ? 

Mr. Connote. I can certainly recall the Catco case. 

Mr. Bennett. I don’t understand. 

Mr. Connote. I can certainly recall what is called the Catco case. 

Mr. Benner. You voted against them ? 

Mr. Connoxe. I certainly did. 

Mr. Bennett. Is that Tennessee and Midwestern ? 

Mr. Connote. It is the supply of gas for Tennessee. 

Mr. Bennett. Speaking only of Tennessee and Midwestern. 

Mr. Connote. Yes, Tennessee, their producers were involved in the 
case, most assuredly. They were the ones who would have purchased 
the gas. 

There have been others, I am sure. I just don’t keep a catalog 
against whom I vote for or against. It would be pure coincidence. 

Mr. Bennerr. Now, in the southern case of Midwestern, where 
there are direct sales of gas below cost, who has to make up the 
difference ? 

Mr. Connorz. I don’t think there have been any sales below cost 
unless the rate structure of Peoples Gas Light & Coke is improperly 
allocated and set up, and, of course, we have no jurisdiction over this. 

Mr. Bennerr. Of course there have been instances of pipelines 
making direct sales at. below cost. 

Mr. Connore. I hope they never do. I have steadfastly stood 
es that and stated in my separate statement in the southern 

idwestern case. 

Mr. Bennert. Mr. Kline dissented on the southern Midwestern 
case on that very basis. He said the direct sales, to industrial custo- 
mers, were below cost, and the difference would have to be made up by 
private consumers, is that true ? 

Mr. Connore. I don’t know. I presume you are quoting from Mr. 
Kline’s dissent, and if you are I am sure you are correct. I don’t re- 
member. That was back in May of 1959. 
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Mr. Bennett. If that is true, then, the approval of that certific 
and that rate of return would have had the effect of passing this - 
on to private consumers, would it not 3 ” 

Mr. Connote. Again a distinguishable question. Assuming ¢} 
premises on which Commissioner Kline operates, yes. Assuming th P 
on which I operate, no. 7 

Mr. Bennerr. You operate on the premise that a pipeline wouldnt 
sell below cost and Mr. Kline operated on the premise that they did o 
intended to? 

Mr. Connote. Neither of us operated on the premise that the Pipe- 
line, Midwestern, would sell below cost. May I read to you one opty, 
paragraphs which set out exactly why I voted as I did ‘and that ig al 
I care to say with respect to why I voted this way on a decision 9} 
record. 

There is no issue whether the rate schedule proposed by Midwestern wil] pp. 
cover to Midwestern all the costs incurred by it. Midwestern will not be Selling 


at a loss. Neither presumably is there an issue whether the three customer dis. 
tributing companies will recover all their costs from their customers, takep th 


gether. They will not be selling at a loss. Certainly there is no issue at this 
point whether these rates are more than just and reasonable. Where, then, 
does the rate issue arise? 

Then I go into it at some length. That was the basis of my position, 
T could be wrong. I will say, again, what I said here: ? 

I should have preferred an order which prescribed the negotiation of a definite 
one-part rate with appropriate blocks and possibly even a minimum Dill to lp 
negotiated during the 1-year developmental period and to become effective at the 
end of the first year or earlier if possible. The same order should provide that, 
if negotation is impossible the Commission would prescribe such a rate after 
hearing. Because the possibility of such a rate coming out of the proceeding 
contemplated by this order is not ruled out, however, I concur in the order, with 
this statement in explanation of my preference. (Concurring statement by 
Comm. Connole to Opinion 320, dated May 12, 1959, In the Matters of Midwestern 
Gas Transmission Company, G—16841, et al.) 

I stand on what I said in that case. 

Mr. Bennett. I just have one final question in respect to this par. 
ticular Midwestern case. You are familiar with the press release to 
which I referred awhile ago? 

Mr. Connote. Yes, sir; that is Mr. Symonds’ release. 

Mr. Bennetr. Yes, sir. He said he sent Mr. Corcoran to the Con- 
missioners to make sure they understood the position of the company 
on the pending application. Those were his instructions to Mr. Cor- 
coran. Hedidn’t carry them out so far as you were concerned ! 

Mr. Connote. I am afraid he didn’t, Mr. Bennett. 

Mr. Bennett. In the Colorado Interstate case, which has been 
brought up here today, do you consider that the consumers were hurt! 

Mr. Connote. No, sir; I think the consumers, the customer con- 
panies of Colorado Interstate were treated fairly. 

I must say that in the issue, in the case which really fixed the issues 
there, I think the case was decided contrary to law, and I so dissented 
and said so, in opinion 313. I think the Amarillo Oil issue was 
handled Leneitepenty, in my judgment. That would make a great deal 
of difference in this case, and I have said so on the record. 

But assuming the validity of that position which I don’t concede 
therein the consumers certainly were not treated improperly. 
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Mr. Bennett. The consumer would have come out better had the 
examiner's decision been sustained ? 

Mr. Connote. There are a number of rate schedules. None of them 
were treated by the examiner. 

Mr. Bennett. In this case, they would have been better off? 

Mr. Connote. I don’t know whether they would have been better 
off. They would have gotten a greater refund but whether they 
would have gotten better service, I don’t know. As I said to you be- 
fore, the consumer interest is not a narrow one in seeing how much 
weean getaway with. ‘The consumer 

Mr. Bennett. Considering how much he had to pay to get gas? 

Mr. Connore. No; and | so stated time and time again. It is pre- 
cisely not my point. That is why I dissented in the Catco case. 

Mr, Bennett. That is all, Mr. Chairman. 

The GuHairMAN. Do you have any questions, Mr. Flynt? 

Mr. Fuynt. Yes, Mr. Chairman. 

Mr. Connole, are you familiar generally with the indictment against 
American Natural Gas Co., Northern Natural, People’s Gas & Light, 





sir? 

Mr. Connoxz. Only in a general way, Mr. Flynt, I have never read 
or seen it. 

Mr. Fiynr. Have you ever heard of or did you participate in a con- 
ference at the Department of Justice ? 

Mr. Connote. No, sir. Concerning that case? 

Mr. Fiynt. Thatiis all, Mr. Chairman. 

The Cuarrman. Mr. Springer, do you have any further questions? 

Mr. Springer. Mr. Connole, may I say first in the light of this ques- 
tioning, it is my understanding you will soon be leaving the Commis- 
sion, is that correct ? 

Mr. ConnoLe. Your understanding coincides with mine. 

Mr. Sprineer. What I would like to elicit from this examination 
is whether or not. we can come up with anything as a result of your 
experience which might contribute to the improvement of procedures 
ofthe Commission. I believe it would be constructive. 

This morning I understood you to say that you believed that you 
had the authority to make most any trip and incur expenditure pur- 
suant to the business providing that you had sufficient funds on hand 
to doso, is that correct ? 

Mr. Connotz. That is correct. 

Mr. Sprincer. All right. Then I take it that you believe the Com- 
mission does need to avoid these unusual contacts, we will use the 
word “unusual,” I am not inferring anything: 

Mr. Connoie. That is all right. 

Mr. Sprincer. Of traveling about the country, and inspecting the 
various transmission companies, and their wells and their properties, 
if you had enough money to do it. 

r. Connoxe.. Yes, indeed I do, sir. 

That is a very good observation, very positively. 

Mr. Sprincer. That is one thing that possibly Congress can do con- 
structively to get away from this dependence upon the people who 
arein the industry, is that correct ¢ 

Mr. Connote. Yes, that is correct. 

Mr. Sprincer. That is one thing. 
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Now, another one seems to refer to the question of what might be 
referred to as unusual contacts. What do you believe that the Com, 
mittee on Interstate and Foreign Commerce could come up with that 
would be helpful in relieving the Commission of these unusual ¢op 
tacts and still allow the Commission to run its business in the public 
interest ? , 

Mr. Connor. Well, sir, that is of course a big question and I would 
not presume to tell this committee its business. 

I appreciate your asking me under these conditions. 

Mr. Chairman and members of the committee, let me say this, With 
respect to this whole question of contacts and off-the-record visits, i, 
has been my experience that with very, very rare exceptions the 
practicing bar, the actual members of the bar, who work before u 
seldom, if ever, trespass on the bounds of propriety or good judgment 
a seem to have instinctive flair, an instinctive feeling for wher 
good judgment starts and where it stops. 

This is no different than the daily practice they have before the 
courts. 

If there are any improper representations made to us, or to an 
regulatory commission with which I have been associated and I have 
been intimately associated with three of them, it comes not from the 
lawyers who are retained, but rather from company officials or gp 
called what I would call administrative lobbyists, the Washington 
representative type. Now those men’s positions also are highly under. 
standable and purely ethical, because a businessman’s point of view, 
it seems to me is not quite the same as the lawyers. He is interested 
in getting his job done no matter what. His protection, he stands in 
a position of a responsibility to a group of consumers who are de- 
pendent on him for this vital utility service. 

He sees his shareholders and directors breathing down his neck, 
He sees himself committed to hundreds of millions of dollars of securi- 
ties of somebody else’s money and what can he do to get this case 
dislodged from the Federal Power Commission. 

I can see it is entirely natural, whether it is excusable is now 
another thing. But it certainly is explainable why a man in that 
position would come before us. I don’t think that excuses him but I 
think it explains it. Would I say 

Mr. Sprincer. It is my understanding that these contacts, which 
we shall call administrative lobbyists or representatives of industrial 
groups or of consumer groups whichever it happens to be, are very 
anxious to get a decision. 

But, however, most of them do not dare discuss with you the merits 
of the case, but they want to get a decision as quickly as possible. Is 
that. correct ? 

Mr. Connop. That is right. 

Mr. Sprincer. So most of their contacts with you are of the nature 
of, say, “When are you going to get my case decided?” 

Mr. Connorr. Yes; that is precisely it. In the atmosphere, too, of 
this hearing room I must constantly advert to this fact ; these are very, 
very infrequent, even the type I speak of. 

Mr. Sprincer. Right now, most of these people who do come in 
though are trying to get their case decided ? 
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Mr. ConnoE. Well, most of the people who come in to see me are 
on perfectly legitimate business, but the handful of people who are 
actually in the office and have cases pending and who at any time it 
crosses their mind the necessity for expediency are invariably, it seems 
tome, very rare exceptions. 

Mr. Sprtncer. Let me just pin this down a little closer to see if we 
can get to point 2 in reference to contracts. I do want to go into this 
because you may be gone and we won’t have a chance to get your 
opinion. F , 9 

Do you believe H.R. 4800 is the answer ? 

Mr. Connote. I was going to say that as my next point. I think 
it, the bill the chairman has introduced and which is known as H.R. 
4800, goes along a long way. I am a member of the Federal Bar Asso- 
ciation, and I am one of its national officers. I have been on the admin- 
istrative law committee of many bar associations including being 
chairman of the State of Connecticut Bar Association’s Administra- 
tive Law Committee. I have thought long and hard on this subject. 

I have consistently opposed, just as every scholar for whom I have 
high regard has opposed, further judicializing of the administrative 
process but after the result of these hearings I am prepared to say to 
you, sir, that the substance of H.R. 4800 is a good bill. 

Mr. Sprincer. May I go to the second one: Would you say that in 
substance the bar association bill is a good one? 

Mr. Connote. Well, I think it is not quite as good as the 4800 bill. 
I think this: a simple way to cure this problem might be this: If these 
representations, whatever they are, even if they are what I have tes- 
tified here today with respect to Mr. Corcoran, were put in the record 
ina public letter available to the public whether it was in the case 
file, or letter file available to anyone then no one would or could object 
to the outcome of it and I think that is substantially what you are 
trying to do. 

The CuarrMAN. Would the gentleman yield to me? 

Mr. Sprincer. Could I just pursue it for two points? 

The CuatrMAN. On those two bills. 

Mr. Sprincer. Could I bring the third one into it ? 

The Cuarrman. Yes. 

Mr. Sprrncer. Would you say the third bill which has been intro- 
duced by, I think it is commonly known as the Bar Association for 
the Industry, which more or less presents its point of view, is a good 
bill ? 

Mr. Connote. Well, now you are getting me in an area where I have 
been delicate not to trespass. 

= Springer. I am asking you whether you think the substance is 


Mr. Connote. I think the substance is not as good as 4800. 

Mr. CuarrmaNn. I know perhaps I am trespassing on your time but 
I think a Commissioner in the Federal Power Commission is an arm 
of the Congress. I don’t think it is my position to make legislation or 
comment on it. I am—TI read the Natural Gas Act, find its purposes, 
and carry it out. Hence I am nervous about telling you gentlemen 
what legislation you ought to pass. I don’t think that is my position. 

Mr. Sprincer. I don’t think you should, Mr. Commissioner. ‘What 
Tam trying to get is the benefit of your judgment, after having served 
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the Commission 4 years in an attempt to offer constructive relief f,, | 
ex parte contacts for which the Commission and all the other g . 
ls being highly criticized, both in the newspapers and by the 
public. 

Mr. Chairman, I will yield to you for a minute. It will leaye », 
a couple of minutes, I have just two more questions. , 

The CHarrman, Oh, yes. 

In the first place, I am tremendously interested in the bills as thy 
gentleman brought up. But I don’t know what the third bill is, 

Mr. Sprincer. I understood the third bill was the one that has been 

resented by the attorneys for the industry—the agency attorneys hey 
in Washington—this was a third approach. ; 

The CuarrMan. Well, I thought I was—did you introduce it? 

Mr. Sprinaer. No. 

The Cuatmrman. Don’t tell meI did. [Laughter. ] 

Mr. Sprincer. In fact I don’t believe such a bill has been introduced 
but [think we heard testimony on it. 

The Cuarrman. Yes. There have been a good many suggestions 
with reference to proposals. I just wanted to comment at this point 
because I think it is appropriate, that beyond the third section in HR. 
4800, when you start with the fourth section, each of the titles, and 
compare it with H.R. 6774, you will find them in general accord, and 
trying to reach the same problem and principle about the same, 

Mr. Connoteg. I think that is correct. 

The Cratrman. I mention that because I think it is important that 
we should keep it in mind. 

Mr. Sprincer. There is one further question on those two bills, | 
Mr. Commissioner, which I would like to ask. a 
Do you believe that if either one of those bills were enacted sub- 
stantially as they are—there, of course, may be amendments—that they 
would unduly handicap your agency in the ordinary course of your 

business ? 

Mr. Connote. I am going to say “No” to you and then that may 
come as a surprise to many who know my position, but I think the 
easiest way out of this situation we are in, 1s to have this cleavage that 
the bill would set up, and avoid any appearance of indiscretions or 
improprieties and I think with the recommendations that the Federal 
Power Commission has advanced and with the information that this 
committee has developed and is definitely opening in these hearings as 
passed would be a very good one and would not hamper duly or 
unduly the regulatory process. 

Mr. Sprincer. You touched on a point with Mr. Bennett a moment | 


ago in which you said there are other matters than the price of gas in | 
the public interest ; isn’t that true? 
Mr. Connotr. Yes; I did. 
Mr. Sprrincer. I have usually found from my own experience, | 
and I have three pipelines that cross my congressional district, when | 
any city or group wants gas, they are willing to pay most any price | 


to get it, because of the shortage of gas which has existed since the 
end of World War II in comparison with the supply. 

But after they get the gas, then everybody wants to represent the 
consumer’s viewpoint. 
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f for Itake it it ought to be the purpose of the Commission to first get the 
gen. | ggsand then determine what should be a fair price for it. , 
y the But, what I am trying to bring out is, there are other matters in the 
ublic interest than the price of gas to the consumers or the price 
@me | ofgasto the supplier; 1s that not true? 
| Mr. Connor. You are very, very correct. If there is any differ- 
ence in philosophy within our Commission, it is certainly not found 
Sthe | there, and I don’t think any responsible court or commission has ever 
. | disagreed with you. ae 
ben | . Mr. Sprincer. Thank you, Mr. Chairman. 
hee!  TheCuatrman. Mr. Moss, do you have any further questions? 
Mr. Moss. Mr. Chairman, I have no further questions of ¢ ommis- 
1 | gioner Connole. However, I would like to inquire from someone in 
| the Commission when we may expect the simple arithmetical computa- 
tion requested on last Thursday and again requested on Friday, in 
connection with the Colorado Interstate matter. 
We were assured of the great simplicity of arriving at an answer 
tions here, and yet the Commission seems to have difficulty in supplying 
oint | those figures to the committee. 


HR The Cuarrman. I think it is coming up, if it is not already here. 
and | Mr. Moss. I certainly hope so. 
‘and | TheCuarrman. Mr. Derounian, any further questions? 


| Mr. DerounrIAN. Yes; I have some, Mr. Chairman. 
Mr. Chairman, while I was absent in the office on other business, I 
that understand you made some remarks of which you advised me as I 
entered that my reading some of these cards from Mr. Connole’s office 
vills, | was apparently unfair and that I was trying to start another civil 
war, North against the South. [ Laughter. ] 
sub- Of course, geography tells us that we find very little natural gas 
they | mined in Long Island or New York City. That most of it does come 
your from the South and the Southwest and the Far West, and if you will 
goover the record today, you will note that I read names of representa- 
may tives from Columbia Gas system in New York, I read names of those 
‘the in California and the Southwest, and further, that these cards were 
that -hottaken by me. 
8 or They were taken by the committee staff, at your direction, from 
eral | Mr. Connole’s office; they are part of the record. Our counsel did not 
this 8e¢ fit to go over them in any sort of detail, except to gloss over them 
sags ond he mentioned the fact that it would take too long to go into them 
yor in detail. 

I just felt that the record ought to show, since Mr. Connole had 
nent | Bot kept a diary like Commissioner Kline, that he was receiving the 
sin | Same kind of calls that Commissioner Kline received from representa- 

tives of the gas industry. 

Now that is enough of that. 


nee, | Now I understand, Mr. Connole, that you also mentioned the fact 
‘hen that [had been unfair to you. 
rice Mr. Connotx. I don’t think I did, Mr. Derounian, if I did, I 


the | *Pologize. 
| Mr. Derounran. Do you recall our conference when we met outside 
the | *fter you had finished ‘your television skit? You, in fact, said you 


were happy I brought these questions out and gave you an opportunity 
to answer them. 
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_ Mr. Connors. I recall chatting with you in the corridor, I was ge. 
lighted that you brought the matter out and I tried to give my positio, 
on the record when I came back. I have no suggestion of unfairness 
whatsoever, Mr. Derounian, I think you are well within your rights 

Mr. Derountan. I yield for the moment. 

Mr. Lisuman. Mr. Chairman ? 

The Cuarrman. Proceed, Mr. Derounian. 

Mr. Deroun1an. Did you want to say something ? 

The Cuarrman. Not until you get through. 

Mr. Drrounian. I will reserve part of my time for rebuttg] 
| Laughter. | 

The Cuarrman. This is the last time the Chair intends to Yield to 
Hie sR ORe we must get on with these hearings. 

r. Derounran. Mr. Connole, were you present in a Commission 
office on April 5, 1959, with a Russell Morgan Brown; a petroleun 
industry attorney? Do you recall that conference? 

Mr. te Not without further elaboration, Mr. Derounian, | 
don’t say I wasn’t there, I just do not recall the substance of the 
meeting. 

Mr. Derountan. Did you mention before that Mr. Wimberly was 
or was not a social friend of yours? 

Mr. Connote. He is an acquaintance of mine; yes. 

oe DerounrAn. And you had dinner at his home from time to 
time 

Mr. Conno.e. Not from time to time. I believe on one or two 
occasions I was invited with some other people. I don’t believe | 
have ever had dinner at his home in the direct sense of the word. 

Mr. Derountan. According to the record here Mr. Wimberly called 
on Commissioner Kline six times in 1958, six times in 1959 and three 
times in 1960. 

How many times would you say he called on you? 

Mr. Connote. Call on me? You mean stuck his head in the office 
or something ? 

Mr. Derounran. At your office ? 

Mr. Conno te. I don’t know whether it was five or three or six. I 
don’t know. I keep no record—certainly attach no significance to it. 

Mr. Deroun1ANn. From all that has transpired before this committee 
in the last 2 weeks, is it your opinion then that almost all of these 
ex parte contacts with you, and with the other Commissioners, with 
the exception of maybe one or two, you have had some doubts about, 
were not improper, and in the normal course of relationship with the 
Commission, is that your statement ? 


Mr. Connoue. No ex parte contact is ever proper. I have never | 


said it was. An ex parte contact by definition is one made without 
the presence of the adverse party for the purpose of persuading the 
judge or the Commissioner to one point of view. They are never 


proper. I did not say to you that I thought such a thing was proper. | 


What I did say to you a casual visit from the man in the oil or gas 
industry and where else would I find such representatives but from the 
oil areas, oil or gas industry, is not improper. I don’t think an ex 
parte contact is ever proper. 

Mr. Deroun1an. Are you saying that all of the ex parte contacts 
with you were casual ? 
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Mr. Connote. I say there were no ex parte contacts with me. I say 
the people who have been in my office were not making ex parte con- 


- DerouNniAN. Well, from the testimony you have heard do you 
think they were making ex parte contacts with the other Commis- 
ioners ¢ 
aor. Connotz. I wouldn’t characterize the other Commissioners’ ac- 
tions one way or the other, sir. I can only speak for myself. 

Mr. Deroun1an. Then your position, as you have stated it today, 
is distinguishable in every respect ¢ 

Mr. Connote. I don’t think I have said that and I don’t think it is. 
If I did say it, then I certainly am bound by what I testified to. 

Mr. Deroun1an. Well, Commissioner Connole, here we have the 
same people calling on you and calling on the other Commissioners. 
There is ample evidence here that at least a few of those same people 
who called on you and called on the other Commissioners were there 
for purposes other than to pass the time of day or talk about the 
weather. 

Now, do you still state that in their contacts with you 

Mr. Connote. Mr. Derounian, everything I stated to you under 
oath is correct, sir, and if you want me to tell you that one of these 
men came to see me on a nefarious purpose or for an improper purpose 
I willnot say itto you. They did not to my knowledge. 

And I don’t think reading lists of names of people whose names I 
happen to have in my possession destroys the fact. 

De eorncan, And none of these visits to you were coincidental 
with cases pending ? 

Mr. Connor. Coincidental from point of time? 

Mr. Derountan. Any way you want to look at it. 

Mr. Conno.p. Well, some were coincidental in point of time in the 
sense there were pending cases at the time because some of these 
uupanies always have pending cases in that sense. 

r. DerouNIAN. Because of a statement made here I think in the 
case of other Commissioners the staff has mentioned that the diary 
notations just happen to be coincidental with the pending cases and I 
am just asking—— 

r. Connote. They happen to be, yes, I think I know what you 
are driving at. They are coincidental in that sense, Mr. Derounian. 

Mr. Derountan. Thank you. I yield to Mr. Springer now. 

Mr. Sprincer. I failed to ask you this one thing: Two points, first, 
the question of sufficient money to do the job insofar as the Com- 
mission is concerned; second, a recommendation of legislation which 
you thought would remove this trouble which we have had with the 
Commission. 

To put it simply, do you have anything else which you can tell this 
Committee that you feel that the Congress or this Committee on Inter- 
state and Foreign Commerce can do that would help the Commission 
in relieving this situation ? 

Mr. Connore. Again with all the humility in my position as a 
little tiny finger on the hand, on the arm of the Congress, and for 
what it is worth, I will say this to you again, based on my 13 years’ 
experience regulating every known form of utility that I think that 
these suggestions might well be done: 
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I think it is true the two you have talked about are vital. I think | 


that distinct executive functions such as promotional activities that 
are inconsistent with judicial action, ought to be removed from the 
independent regulatory commissions. We have no such thing in oy 
Commission. 

Mr. Sprincer. What do you mean by that? 


Mr, Connotz, I mean such things as the promotion of the air jp. | 


dustry, for example, the promotion of the maritime business, for gy: 
umple. It is awfully hard for a man to sit at one time establiship 
a policy to push this type of transportation, and then turn around 
and sit and decide whether he pushed the right thing or not. I think 
the promotional activity should be removed from the regulatory 
process. 

Mr. Serincer. Let’s go to your agency. 

Mr. Connote. We don’t have it. 

Mr. Sprincer. You are just talking about agencies? 

Mr. Connor. Yes, removing the promotional process. 

Mr. Sprincer. Removing the agency from those things which yoy 
feel are not consistent with the purpose for which that. particula 
Commission was created, is that correct ? 

Mr. Connote. Yes, sir. 

Mr. Srrincer. That is three. Do you have another suggestion! 


Mr. Connoxe. Yes, I have one other positive one and two negative 
~Y 


ones. The one is that the Commission’s responsibility to the Con. | 


gress should be closer. \ I think the creation of this committee, look- 


ing over, overseeing, looking over our shoulder is indeed an exemplary | 


one. 

I am tempted perhaps to recommend even the British or Canadian 
parliamentary system where a member has to stand up before the 
Parliament and justify his actions, just as a cabinet officer or minister 
has in Great Britain. 

Mr. Sprincer. You mean by coming down before the Committes 
on Interstate and Foreign Commerce at greater intervals? 

Mr. Connore. Yes. I think this committee is a place for one thing, 
and I applauded its creation; I think it has done a spendid job. I 
don’t think anything but good can come out of it. 

Mr. Sprincer. Let me say this, and I will stand corrected by the 
Chairman, if Iam mistaken. We, as a rule, have a hearing on each 
one of the regulatory agencies at the beginning of each session, and, 
if not, at the beginning of each Congress. That is as far as we have 
gone. 

Do you think that is sufficient ? 

Mr. Connote. I think not. I think the hearings of this committes 
have demonstrated that it should be more comprehensive, it should 
be more intimate, and it should be continued. 

Mr. Sprincer. In other words, you think it should be more than 
once-a year ¢ 

Mr. Conno.e. Yes, sir; I think so. 

Mr. Springer. All right. 

Those are four recommendations. Any others? 

Mr. Connorr. I only have these two which are negative. I think 
the Commission should retain, within itself, the three legislative—the 
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three functions of legislation, executive, and judicial action. I think 
attempts unduly made to split that apart are not good. 
[don’t say any of these proposed bills would do it. 
But'my final overreaching recommendation to the extent again that 
it is worth anything is, and I read to you this sentence which ap- 
ared in Professor Cushman’s story, “The Independent Regulatory 
Commissions,” he deliberately puts it at the end of a 759-page book. 
Hesays this, and this I concur in heartily: 
If by some combination of intelligence and good fortune we are able to develop 
rsonnel practices and traditions which will place and keep on the regulatory 


commissions men of genuinely high caliber, we need not worry unduly about 


problems of commission structure and procedure, although those problems are 
important and their solution will require great wisdom. But the soundest 


commission organization and the fairest and most efficient commission procedure 
will avail little against the disintegrating influence of biased, incompetent, or 
corrupt men sitting as the members of a commission. If the vastly important 
tasks assigned to our regulatory commissions are ever handled on a level of 
maximum efficiency and statesmanship, it will be because we have found the 
formula for manning the commissions with men of outstanding ability and un- 
questioned integrity. 

And I say to you that the overall problem here would never be a 

roblem at all if we ever reached the solution to that problem. 

Mr, Sprrncer. You have four constructive conclusions which you 
have reached and which you feel are in their nature negative, is that it? 

Mr. Connoe. Yes, sir, and one in the nature of a general observa- 
tion. 

Mr. Sprincer. That concludes then what you feel could be accom- 
plished ? acs 

Mr. Connote. At this time, 

Mr. Sprincer. At this time? 

Mr. Connote. Yes, sir. 

Mr. Springer, Thank you very much. 

The Cuarrman. Anything further, Mr, Springer ? 

Mr. Sprincer. No. 

TheCuamman. Evidently the gentleman from New York took some 
exception to the questions that I asked at the outset this afternoon. 

All I was endeavoring to do was to show that the list of.cards which 
the gentleman referred to came from the same place and they included 
people from various parts of the country. 

He did say, I mentioned the one case in New York and included in 
the card, I did say he mentioned the one from Wisconsin and I did 
say he mentioned the one from the Pacific coast. The rest of them 
were taken out of the context of the card index and they all apply to 
one particular part of the country, in other words the Southwest and 
primarily Texas, 

I merely showed by a presentation of those cards that they were 
from New York and other parts of the country as well as they were 
from Texas and they were consumers’ names there and consumer or- 
ganizations as well as they were from the industry itself. 

In the second place, it may not be natural gas produced in Long 
Island, N.Y., but everyone knows the financing of most every big op- 
eration in this country comes from New York, and that is the first and 
most important thing about any kind of an operation, 

In the next place, the staff in my humble judgment has not glossed 
over anything in connection with this investigation in these hearings. 

619236026 
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In my judgment the staff has done an excellent job. They worked 
hard, and if there is any criticism of what the staff might not hay 
done I will take full responsibility of it. 


Mr. Connole, let me thank you for your appearance here and fy 


your testimony. 

Mr. Connote. I thank the committee for its courtesy and for the 

opportunity of being here. 

he Cuarrman. I appreciate your presentation and testimony and 
the suggestion from the questions that have been propounded as 
how some of these problems might be met. You may be excused, 

Mr. Connotz. Thank you, Mr. Chairman. 

The Cuarrman. Commissioner Stueck. 

Do you solemnly swear the testimony you give before this com. 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Stueck. I do, sir. 


TESTIMONY OF FREDERICK STUECK, COMMISSIONER, FEDERAr 
POWER COMMISSION 


The CuatrMan. Will you state your name for the record? 

Mr. Srurcx. My name is Frederick Stueck, and I have been q 
member of the Federal Power Commission since July of 1954, 

The Cuatrrman. And you are presently serving in that capacity! 

Mr. Sturck. Yes, sir. 

The Cuarrman. Commissioner Stueck, do you have a statement you 
wish to present? 

Mr. Srvurcx. Mr. Chairman, over the weekend, I made several 
drafts of an opening statement. Each turned out to be repetitious 
of what had already been said with respect to Mr. Corcoran and the 
contacts there. I think the the facts are clearly established of what 
those matters were, and it is also established that I was in Phoenix, 
Ariz., making a speech to the annual meeting of the Independent 
Natural Gas Association of America at the time Mr. Corcoran’s visit 
was made. 

For that reason, I did not prepare an initial statement. I should 
like to add orally that the question was asked of me since Mr. Symonds 
and Mr. Freeman were at the meeting, Did they try to contact me 
out there? 

I should like to state that both of them were there. I saw them 
in the audience at the luncheon where I spoke. I saw Mr. Symonds 
come in and my attention was attracted to him by reason of the fact 


there was not a room available and he was quite unhappy about that. | 


I did not speak to Mr. Symonds at all. 
Mr. Freeman was there. I recognized him in the audience when 
I made the speech. 
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On Monday night, Ooctober 26, there was a social function in the | 


— of the Westward Ho Hotel where the annual meeting was held. 
n moving about, I did come upon Mr. Freeman. We passed the 
usual social amenities and the only thing said with respect to this case 
at all was the very last sentence that he said as we shook hands in 
parting in which he said, “I certainly hope that you fellows”—he may 
have said “Commissioners,” to the best of my recollection—‘I cer- 
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tainly hope that the Commission can get out an acceptable order 
pefore the deadline.” é 

[smiled and moved on. That was the only thing spoken relative 
to this case out there. 


The CuaRMAN. Is that near the pool ? 
Mr, STUECKE. It is about 50 yards from the swimming pool, 


about—— . 

The CHAIRMAN. Did you make some remark that you wanted to get 
back as soon as possible, so you could participate in the proceedings 
thenext day ? iy ; 

Mr. Stuecx. I think I said I was leaving in the morning. After 
that sentence, I didn’t say anything further, I moved along. 

The CHarrMAN. You didn’t state that you had to hurry to get back, 


then, to vote on it ? ae 
Mr, Sruecx. I clearly indicated I would be back in time for final 


discussion, and a vote. 

The CHAIRMAN. Do you have any further comments? 

Mr. Sruecx. I have nothing further at this moment. 

The CHaIrMAN. Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Stueck, did you have any meetings with Mr. 
Corcoran respecting the Midwestern matter ? 

Mr. Srueck. The northern section, you mean, sir? 

Mr. Lisuman. Yes, sir. 

Mr. Stueck. No, sir. 

Mr. Lisuman. Do you recall that you did meet or that the Mr. Free- 
man, president of Midwestern, spoke to you at Phoenix, Ariz.? 

Mr. Stueck. Yes, sir, the sentence that I told you. 

Mr. Lisuaan. About when did that ha pen 4 

Mr. Stueck. That was on Monday hight. 9 o’clock in the evening, 
perhaps. 

Mr. Lisuman. Nine o’clock in the evening? 

Mr. Srueck. Yes, sir. 

Mr. Lisoman. And what was the subject of conversation with you ? 

Mr. Srurcx. There was no discussion of the case, except the usual 
amenities, “Good evening, how are you.” He said, “I think your 
speech was a good one.” The only thing bearing on the case was 
that last sentence that he spoke to me. 

Mr. Lispman. Did Mr. Freeman tell you he was speaking to you on 
instructions from Mr. Symonds, the head of Tennessee Gas? 

Mr. Stueck. No, sir, he did not. 

Mr. Lisoman. What did Mr. Freeman say to you? 

Mr. Sturck. As near as I recall, the wording was, “I certainly hope 
canine Commission can get out an acceptable order before the dead- 
ine. 

Mr, Lisuman. Was it indicated to you without your presence the 
Commission would not have a quorum? 

Mr. Srueck. No, sir. You mean did Mr. Freeman say that to me? 

Mr. Lisoman. Was that mater mentioned ? 

Mr. Sturck. No, sir. 

Mr. Lisoman. Did you mention it to Mr. Freeman ? 

Mr. Sturck. No, sir. 

Mr. Lisuman. Did you tell Mr. Freeman you had to be back in 
Washington on another important matter that week ? 
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Mr. Srvurcx. I don’t recall that I said another important matte, 

Mr. LisumMan. Did you tell Mr. Freeman that it was imperative 
that you get back because the Commission needed you to complete g 
quorum ¢ 

Mr. Stveck. Sir, I don’t recall that I did say that. 

Mr. Lisaman. Did Mr. Freeman tell you “I hope it is our matte; 
and that you can give us something we can use” ? 
Mr. Strurtcx. My recollection is that those were not the words 
Mr. Lisuman. Were there words to that effect ? 

Mr. Sruecx. The connotation would be comparatively similar tg 
what I have already said. 

Mr. Lisoman. When did you return to Washington ? 

Mr. Sturcx. I arrived back in Washington Wednesday evening, J 
stopped over for part of the day in St. Louis to take care of some ye 
urgent personal matters that I had to do there. My father had died 
on the 11th of March, and within 3 days my young associate died of g 
heart attack. It must have been about the 14th of March, so I had 
some personal matters which I had to handle, and while I was in §, 
Louis I was also trying to see if I could get a new legal assistant, | 
had in mind, if you want me to tell you the name of the person I had jp 
mind, I will be glad to do that, a young assistant district attorney, 
Noel Robyn, spelled R-o-b-y-n, who was recommended to me by Wash- 
ington University, specifically Dr. Gray Dorsey, and further recom. 
mended by the acting dean of the law school. I spoke with the Fed- 
eral judge there to get his opinion of him, and spoke with the district 
attorney. 

I left on Wednesday afternoon and arrived back in Washington 
Wednesday night and started preparation for the Thursday meeting 
on Wednesday night after my arrival. 

Mr. LisoMan. When you met with your fellow Commissioners, 
did you mention to them you had—that Mr. Freeman had spoken to 
you at Phoenix? 

Mr. Srvueck. I think F did. 

Mr. Lisuman. Did your fellow Commissioners, then, any of them, 
tell you that Mr. Corcoran had contacted any of them ? 

Mr. Srvurcx. I knew that Mr. Corcoran had been there, but the 
sequence to whether I spoke to Mr. Freeman first or they spoke to Mr. 
Corcoran first, I wouldn’t be certain. 

Mr. Lisuman. Was there any discussion between you and your fel- 
low Commissioners as to the propriety of the contacts which had been 
made by Mr. Freeman or Mr. Corcoran ? 

Mr. Srveck. You mean did we pass judgment 

Mr. Lisuman. Did you discuss the implications of this contact 
while the case was still pending, was there a discussion among you and 
your fellow Commissioners about this problem ? 

Mr. Srvurcx. I know it was mentioned. I don’t know that any 
conclusion was reached as to its propriety. 

Mr. Lisuman. Was any feeling expressed by any Commissioner 
that the contacts had been improper ? 

Mr. Srvurcx. I do not believe so. 

Mr. Lisuman. Have you seen the press statement of Mr. Symonds? 

Mr. Srurck. Yes, sir. 
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Mr. Lisuman. Do you agree with the substance of his statement 
to the effect that such ex parte contacts as practiced by—as indulged 
in by Mr. Corcoran were a common occurrence at the Commission 

Mr Srueck. I do not agree with that statement; no, sir. There 
are, of course, contacts, but if you mean by a contact the secret or pri- 
yate advocacy of one position in the absence of the opposite attorney, 
[ do not think we have those. 

Mr. Lisuman. Well 

Mr. Sturck. Except as a very rare instance. 

Mr. Lisuman. Mr. Stueck, 1 am going to hand you two documents. 

Mr. Srueck. Would you like me to describe what these are? 

Mr. LisuMan. Yes. 

Mr. Srurck. Well, it is part of a well-known legal system called a 
lawyer’s log. When I was in private practice it was kept very care- 
fully by the hours, so that a proper charge could be made. I have 
maintained it in some respects, now that I am on the Commission, and, 
of course, the item of keeping intricate details is not necessary. It is 
the system I used and I think this is what you would like me to say. 

Mr. Lasuman. Yes. 

Mr. Stueck. We keep track of who comes in and who comes out. 
[have one of these daily tear-off sheet calendars on my desk, on which 
I put coming events or coming appointments. I think my secretary 
keeps a little, small black metal bottomed calendar pad, but the same 
sort of a thing, which turns over. 

Your investigators have my secretary’s calendar, I think. 

Would you like me to identify them ? 

Mr. Lisoman. Yes. We don’t need them right now, but we might 
have them identified by you. 

Before we leave the first two volumes that I gave you, Mr. Stueck, 
is it correet--——— 

Mr. Srvueck. I will finish telling you what the system is. 

Mr. LisoMan. I just wanted to be sure that the two documents of 
loose bound covers are your 1959 office log. 

Mr. Srugcx. Yes, sir; except in this manner. I told you that I 
kept a daily tearsheet calendar and at the end of the day or several 
days I tear off those sheets and put them in my out basket or box and 
my secretary takes from those and puts them in this lawyer’s log. 

Mr. Lisuman. Is this the calendar pad that your secretary keeps ? 

Mr. Stveck. I believe it is, sir. 

Mr. Lisuman. That also is for the year 1959? 

Mr. Sturcx. Apparently these for 1959 complete and what we have 
of 1960, the second one, 1960. 

The CHarrman. Mr. Lishman? 

Mr. Lisoman. Mr. Chairman, I would like to have those documents 
the witness has identified noted for indication in the record, and we 
are going to proceed to ask questions about these documents on the 
basis of certain mimeographed extracts which have been taken from 
them, but before we do that I would like to have the basic documents 
inthe record. 

The Cuarrman. Let me see if I understand which one you have in 
mind, Mr. Stueck. 

Mr. Srurcx. These are issued by the Government, I think, and these 
are my private property, these black books. 
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The Cuarrman. You are not suggesting that those leaflets anq 


what is in the binder be included in the record, are you, Mr. Lishman) | 


Mr. Lisuman. Yes, sir. We don’t intend in any way at all to 
into any of the Commissioner’s private affairs. We have endeavored 
to very strictly avoid doing that in every instance. We have concep. 
trated on the records of the official business or visits in connection 
with official business. 

The Cuairman. Well, is the information you have taken from thes 
documents and books that you referred to that you wish to go into 
the record ? 


Mr. Lisuman. Yes, sir. But I think the record should show that | 
the originals have been produced by Commissioner Stueck and he 


identifies them as being originals from which document that we ap 
now going to refer to will go into the record. 

The CHatrmMan. Well, let them be received, and we will try to 
straighten them out some way to get in the record, but there is no 
way you can put those daily leaflets in the record. 

Mr. Srvurcx. That is agreeable, Mr. Chairman. I have explained 
~ system. I personally did not make the entries in these lawyer's 
ogs. 

The Cuarrman. But you do identify that the information you haye 
before you, that you have presented ? 

Mr. Strvueck. Yes, sir. 

The CHAIRMAN. And on which Mr. Lishman is about to interrogate 

ou! 
' Mr. Strvureck. Yes. 

ave CuatrMAN. And it is information which came from your 
office ? 

Mr.Srvuerck. Yes, sir. 

The CHarrMan. Very well, let it be received. 

Mr. Lisoman. Mr. Commissioner, I am going to hand you a 36. 
page mimeographed document entitled “Persons and Dates Recorded 
in the Office Log of Commissioner Stueck Compared With Actions 


Taken by the Federal Power Commission,” and ask you certain ques, 
tions and in any instances where you are in doubt as to the correct- 


ness of the notation, you are at full liberty to look at the original docu- 
ment from which these entries were taken. 

Mr. Srvurcx. Mr. Lishman, I presume subject only to human error, 
your staff has made a correct documentation of what they found in 
these books. 

Mr. Lisuman. Yes, sir. They have been under strict instructions 


to do that, and I checked at random to ascertain the accuracy and! | 


found no mistakes. 


Mr. Srvrck. There could be a mistake on something that was on | 
the tear sheet and not correctly transcribed in here, but I think they | 


are all correct. 

Mr. LisuMman. Mr. Stueck, it will take some time to go through 
this, but I will do my best to shorten the questions to get the informa- 
tion on the record. You will understand that none of the questions 
I ask are accusatory in nature. We have been charged with the job 
of ascertaining the extent, if any, of ex parte contacts between mem- 
bers of the regulated industry or their representatives and members 
of the Commission, and I want to assure you that as counsel for this 
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committee that not every ex parte contact is improper in connection 
with aregulated—in connection with a regulatory Commission. = 

[ recognize full well in carrying out the executive and adminis- 
trative matters entrusted to the jurisdiction of a commission, under 
the way the laws are now written that there must be a continuing 
stream of information coming to the Commissioners from the regu- 
jated industry and their representatives in order that that industry 
may be properly regulated in the public interest by Commissioners 
who have a knowledge of the problems and a knowledge of the diffi- 
culties of the os of those problems in order that the public 
t may be served. 
on the ihe hand, we must also recognize that there is great diffi- 
culty in drawing a line between an improper and a proper ex parte 
contact, and with those words, which I hope you will understand, I 
am going ahead with my job in asking you these questions. 

r. SturcK. I will do my best to answer you. 

Mr. Lisuman. Turning to page 1 of this mimeographed sheet 
handed to you, do you ae ee Jeff A. Robertson, vice president of 

nhandle Eastern Pipeline Co. 4 
ie Srurck. Yes, eet he was on the Kansas Commission when 
I wason the Missouri Commission. 

Mr. Lisuman. Did he call on you on January 6, 1959? 

Mr. Stvecx. If the log reflects that, I would assume he did. 

Mr. Lisuman. Well, you have the log there. 

Mr. Srveck. I will say “Yes.” 

Mr. Lisuman. Did he also call on you again on January 7, 1959? 

Mr. Srveck. I will agree that he did. 

Mr. Lasuman. I withdraw that question. 

On January 6, oe Martin Hager, vice president of Panhandle 
Eastern, with Mr. Robertson. 

Mr. Srozcx. I do not personally remember that he was with Mr. 
Robertson, but I will concede that is what the record reflects. 

Mr. Lisuman. Is it correct that at or about that time the Trunkline 
Gas Co., a subsidiary of Panhandle, had a matter pending before the 
Commission ? 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. And is it also correct that at or about that time 
Panhandle itself had a matter pending before the Commission ? 

Mr, Sturck. Yes, sir; Panhandle has had a matter of one sort or 
another pending all the time I have been before the Commission. 

Mr, Lisuman. Do you recall whether on January 6, Mr. Robertson, 
the vice president, or Mr. Hager, the other vice president of Pan- 
handle, discussed any of these pending matters with you? 

Mr. Sturck. To the best of my recollection they did not. 

Mr. Lisuman. What did they 

Mr. Srvrck. My recollection is that Mr. Robertson had just come 
on as counsel for Panhandle and was making his first trip to Wash- 
ington and dropped in to pay his respects. 

r.Lisuman. And Mr. Hager introduced him, did he ? 

Mr. Srurck. No, sir; I am not personally acquainted with Mr. 
Hager except in an informal way such as this, so 1 think Mr. Rob- 
ertson came in on his own volition. 
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Mr. Lisuman. You don’t recall what either of those gentlem 

: : 7 D 
discussed with you then other than making themselves known to you! | 

Mr. Srvueck. I have no direct recollection of it. 

Mr. Lisuman. Yes, sir. 

Now turning to January 19, 1959, is it correct that Mr. Raymon 
N. Shibley, attorney associated with Patterson, Belknap & Webb 
New York, who formerly had been with Steptoe & Johnson in Wag), 
ington, called on you ? 

Mr. Strvueck. Yes, sir. 

Mr. Lisuman. And did Mr. Shibley represent Panhandle Eastern} 

Mr. Srvurck. Yes, sir. 

Mr. Lisuman. At or about that time, and more previously on Jany. 
ary 22, did Trunk Line Gas Co., a subsidiary of Panhandle, have, 
matter pending before you in docket G—15394 et al. ? 

Mr. Stveck. I will agree that they did. 

Mr. Lisoman. Did Mr. Shibley discuss that matter or any othe 
matter pertaining to Panhandle Eastern with you? 

Mr. Strurck. I do not recall that he did. 

Mr. Lisuman. Do you recall what he discussed with you? 

Mr. Stvueck. I donot, sir. 

Mr. LisomMan. Turning to the next page on January 12, 1959, js jt 
correct that Mr. Richard J. Connor, attorney, with Gallagher, Connor | 
& Boland in Washington, which represents Transcontinental Gas Pipe | 
Line Corp. called on you? 

Mr. Strveck. Yes, sir. 

Mr. Lisuman. Is it also correct that on the same day and apparently 
in company with Mr. Connor, Mr. James B. Henderson, vice presi- 
dent and general counsel of Transcontinental Gas Pipe Line Corp, 
also called on you ? 

Mr. Stuecx. Apparently the records show that they came together, 

Mr. Lisuman. Yes, sir. Is it correct that at or about that time 
Transcontinental had some matters pending before the Commission! 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. Do you recall whether or not you discussed any of , 
these matters with Mr. Connor or Mr. Henderson ? 

Mr. Stueck. It is my belief that we did not diseuss anything. 

Mr. Lisuman. Do you recall what was the nature of this visit? Of 
these two gentlemen ? 

Mr. Stvurck. My feeling is that Mr. Connor brought in the vice 
president to introduce him to me. I have no direct recollection. 

Mr. Lisuman. You had not met Mr. Henderson up to this time? 

Mr. Stueck. I don’t believe I had, sir. 

Mr. Lisuman. And you don’t recall anything else that transpired 
at that meeting ? ie 

Mr. Srurck. No, sir; actually, I don’t recall the meeting, but if it 
is in the book, then they did come. 

Mr. Lisnman. Turning to January 23, 1959, is it correct that on | 
that date Mr. Fred H. McIntire, assistant to the president of Amer'- 
can Louisiana Pipe Line Co., an affiliate of American Natural Gas 
Co., called on you? me | 

Mr. Srvrcx. While I have no direct personal recollection of it, if | 
that is what the logbook shows, I am sure it is correct that he did 
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men | come, and as hear as I can recall that is the first call he ever made on 
“Alen | 


t ée, . . . 
mal So probably he came in to introduce himself. ; 
' Mr. Lisuman. Is it correct that at or about that time American 
a Louisiana Pipe Line Co. had a matter pending before you in docket 
e 


9306 et al. ¢ 
b of 6 [ Srurck. I presume that is correct, sir. 


-_ Mr. Lisuman. That involved the issuance of an order by the Com- 
mission denying issuance of certificates of public convenience and 
nt necessity and modifying and adopting the initial decision of an 
| examiner. | 7 
inv. Mr. Srusck. I believe your staff took that notation from our min- 
ve, | utes,soLamsure that is correct. 
Mr. LisuMan. Well, are you saying—does that refresh your mem- 





' ory that Mr. McIntire may have discussed with you the modification 
ther | ofthe initial decision of the presiding examiner ? 

Mr. Srueck. I have no recollection other than that he came in and 
introduced himself. 

Mr. Lisuman. Now turning to the next page 

The CuarrMAN. Mr. Lishman, may I interrupt? I assume you plan 
to go through and inquire about each of these incidents throughout 
thismemorandum ? 

Mr. Lisuman. Yes, sir. 

The CHarrMAN. You asked that the originals a moment ago be in- 
| cluded in the record and I had some difficulty of seeing how they 
ty | could be included in the record and I asked you if you were asking 

: that this entire memorandum be included in the record, as I understood 





sit | 
nor | 
‘ipe 


es|- er 
‘D you to say you wanted to ask questions from it. | 

' That is the way the record is now. Is it your intention to ask for 
er | __ this to be included in the record or are you going to inquire, as you are, 
me | each page by page? : ; 
nt Mr. LisHMan. I should like to have this document included in the 


record if the witness will state that it is correct or be given the oppor- 
of __ tunity of putting in corrections wherever it may be in error. 
This does not purport to be a complete transcript of every entry 
_ inthe logbook. But only those significant entries on this concerning 
Of ' which we were able to trace a coincidental occurrence in some matter 
pertaining to a regulated pipeline company. 
The Cuarrman. I am not sure Commissioner Stueck has had an 











. opportunity to go over it so that he can identify it. That is up to him. 
_ _ Mr. Srurcs. As I said to Mr. Lishman, when he requested these and 
_ I turned them over, I actually—I am sorry, I said Mr. Lishman; I 
ad | meant Mr. Eanet. He asked what I had by way of records and who 
had been in and I told him what my system was, and stepped outside 
it | the door, and he came with me and my secretary turned these sheets 
over to us and I turned them over to him and that was the last I have 

“a | seen of them. ' 1 
4: Perhaps we could get them in by having one of your investigators or 

al whoever worked on it state that that is what he did, and 

The Cuarman. Well, you may proceed, Mr. Lishman; well, just 
; Mr. Moss. Mr. Chairman, in the previous instance where we had 


such compilation it was received for the record and then questioning 
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proceeded on it. I would like to now make a unanimous 
request that the matter be included in the record at this point. 

The Cuarrman. Of course, in the previous instance the Commi 
sioner identified it as being authentic and that it was taken from the 
records which were presented. Now, Mr. Lishman, as I understanj 
it, wanted to receive any possible errors that there might be in this 
until he asked Commissioner Stueck about it. 

Unless it can be properly identified, I don’t see how we can put it in 
the record. 

Mr. Moss. It has been identified as a staff document taken from the 
original entries handed to the staff by Commissioner Stueck. 

Mr. Lisoman. Mr. Chairman, there is a little more information than 
just entries taken from the original logbooks. In addition there hay 
been inserted in the document, the docket numbers of cases pertaining 
to the pipeline companies involved by the visitors. 

Mr. Moss. What was the source of those records ? 

Mr. Lisuman. They have been taken from the official records of 
the Commission. 

Mr. Moss. Then it is a dual compilation. 

Mr. LisuMan. Yes, sir. 

Mr. Moss. The names of persons having appointments with Com. 
missioner Stueck and then it related, the related information of q 


Consent | 


contemporary character relating to the business of the Commission | 
taken from the official records of the Commission. And compiled by | 
the staff. I think the document is adequately identified and I would | 


like to renew my request that they be included in the record at this 
point. 


The Cuarrman. Commissioner, do you recognize thus far the names | 


that are taken from your own daily logs? 

Mr. Srveck. Yes, sir. 

The CHarrMan. Do you recognize the—I mean thus far as far— 

Mr. Srurck. Yes, sir. The work was actually done by your staff. 

The Cuarrman. Yes; that is correct. 

Mr. Srveck. I presume it is correct although I did not make the 
compilation and I don’t think 

The Cuatrman. They are not testifying at this time, that is the 
point. Do you recognize the additional information which is included 
along with the dates and names of individuals, who they represent, 
and so forth, as having come from the records of the Federal Power 
Commission ? 

Mr. Stveck. I presume that is correct. Your staff took over our 
minutes, and I believe that they went down the list, and coordinated 
pertinent matters with people whose names appeared in my logbook. 

The Crarrman. Mr. Lishman, was this all obtained from the books 
which Commissioner Stueck has now identified ? 

Mr. Lisuman. Part of it 








The Crarrman. That is the date, the names of the individuals and 
who they represent, and so forth. 

Mr. Lisuman. Yes, sir; that part was taken from Commissionef 
Stueck’s. J 

The Cuarrman. The other part of it was taken from the official files 
of the Federal Power Commission. 

Mr. Lisuman. Particularly from the minutes. 
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The CuamrMan. Is there objection to the admission of the logs? 
Mr. Deroun1an. In at least one case I note here there are some in- 
terpolations, where I am sure the words of the Commission are not in 
there from any official records. They are descriptive words in paren- 
theses Which may or may not be the feeling of the ( ommission itself. 
The CuamrMAN. If they are taken from the official files they become 
art of the official records. 

Mr. DerountAn. I will show you one example. 

Mr. Lisuman. I think what it means, what the member has in mind, 
Mr. Chairman, there is an identification of the names of certain indi- 
viduals which appear which was taken from a directory of natural 
gas company officials, and from Poore’s Business Directory. In com- 
piling this we also used Brown's Directory and Poor's Directory so 
that the names would have some meaning. 

Mr. Moss. Mr. Lishman, was that the procedure used in the pre- 
vious compilation in identifying the persons mentioned ? 

Mr. Lisuman. Yes, sir. We have done our very best to exclude— 
there are numerous names that appear in the original document taken 
from Commissioner Stueck that we could not identify, and they have 
been excluded from this 36-page mimeographed sheet. We have 
resolved every question in favor of exclusion rather than inclusion 
when we could not connect the particular individual with one of the 
companies subject to the regulation of the Federal Power Commission. 

The Cuamrman. Is there objection to the request ? 

Mr. Derountan. Yes, I object unless the Commissioner identifies 
them, because I have reference, Mr. Chairman, to the care with which 
the staff has made these things. For example, in the excerpts from 
the 1960 desk calendar of Commissioner Kline, he had down here, 
dinner with Ike, January 27, Presidential Prayer Breakfast, tomor- 
row, 8 a.m., Mayflower. That is nonsense, things like that. 

The CHarrMAN. You may proceed, Mr. Lishman. 

Mr. LisomMan. Well, turning to January 26, 1959. 

The CHarrmMan. What page are you on now ? 

Mr. LisoMAn. Page 4, is it correct that on January 26, 1959, Mr. 
George S. Young called on you ? 

Mr. Stueck. Yes, sir. 

Mr. Lisuman. Whois Mr. George Young? 

Mr. Srurcx. Mr. George Young is now chairman of the board of 
the Columbia System. At that time I believe he was the president. 

Mr. Lisoman. And does the Columbia Gas System include among 
others the Manufacturers Light & Heat Co., the Ohio Fuel Gas Co., 
and United Fuel Gas Co. ? 

Mr.Srurck. Yes,sir. I think that there are 

Mr. Lisuman. That is accurate information. 

Mr. Sturck. I think there are 18 companies altogether in the system. 

Mr. Lisuman. Yes, sir: but it includes those. 

At the time that Mr. Young, who was then president of Columbia 
Gas System Service Corp., called on you, did it have matters pending 
before the Federal Power Commission ? 

Mr. Sturck. Yes, sir. 

Mr. Lisuaan. Did it have these matters that are listed on page 4 
then pending before the Commission ? 

Mr. Srvrcx. I presume that they are 
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Mr. Lisuman. As long as a member has raised a question of aecy, 


racy, maybe we had better bring up all the original records of the 
Commission to verify that all of these are accurate. We don’t know 
any inaccuracies or any glossing over by the counsel or anyone ¢lg 
here. 

I am asking you if this is accurate information? If youe 
this is accurate, let’s have the original records brought in here, 

Mr. Sturck. Well 

The Cuarrman. I think probably we would save some time on this 
if we would adjourn at this time and give you an opportunity to look 
this over tonight to see whether or not you could identify them when 
you come back in the morning. 

It is now a quarter to 5, and we have had you around here an indef. 
nite period of time without making progress. So will you take that 
and go over it tonight and be in position to testify with reference to 
these items tomorrow ¢ 

Mr. Srvurck. I will do the best I can, Mr. Chairman. I can’t pos. 
sibly check all the minutes of the Commission in one night, but I wil] 
do the very best I can. 

The CuamrMan. We will give you some extra copies that you can 
have the staff check to see. 

Mr. Sturcs. Thank you, sir. 

The Cuarrman. The committee will adjourn until 10 o’clock in the 
morning. 

(Whereupon, at 4:50 p.m., the hearing was recessed, to reconvene 
at 10 a.m. Tuesday, May 17, 1960.) 
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sX PARTE COMMUNICATIONS AND OTHER PROBLEMS 


(Federal Power Commission) 


TUESDAY, MAY 17, 1960 


House oF REPRESENTATIVES, 
SpecIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10:20 a.m., in 
the caucus room, Old House Office Building, Hon. Oren Harris 
(Chairman of the Special Subcommittee) presiding. | 

Present: Representatives Harris, Mack, Flynt, Moss, Springer, and 
Derounian. 

Also present: Robert W. Lishman, chief counsel; Beverly M. Cole- 
man, principal attorney; Julius Eanet, attorney; William Brewer, 
attorney; Herman C. Beasley, clerk, and Jack Marshall Stark, minor- 
ity counsel. 

The CuarrMAn. The committee will come to order. 

Yesterday afternoon the committee adjourned during the question- 
ing of Commissioner Stueck on information which had been taken 
from his own records and the records of the Federal Power Com- 
mission. 

The question of adequate or proper identification arose and the 
committee adjourned until this morning, giving an opportunity to 
the Commissioner to go over the memorandum and compare it with 
hisown records as to the authenticity of it. 

Now, I had a pretty good idea that just what happened would 
happen, but nevertheless my responsibility sees that nothing goes into 
this record that is not adequately and properly identified. 

Commissioner, have you had an opportunity now to go over this 
information ? 


TESTIMONY OF FREDERICK STUECK, COMMISSIONER, FEDERAL 
POWER COMMISSION 


Mr. Strurcx. Mr. Chairman, I worked quite late last night and I 
checked over the names and dates of persons taken from my lawyer’s 
log, and I also checked my copy of the minutes and I find that there 
are only two corrections to be made, and they are, on page 6, the 
name of Jeff Robertson appears, and it should be Fred Robinson. 

The Cuairman. Without objection the record will be corrected 
accordingly. 

Mr. Srurck. On page 14, in reference to the minute recorded there, 


the name Ohio Fuel Gas Co. should be inserted in lieu of United Fuel 
Gas Co. 
409 
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The Cuarrman. What date was that? 
Mr. Stveck. It is on page 13, sir. 
The CHarrMan. You mean 
Mr. Strureck. They just named the wrong company. 

cae are several places, are you talking aboy 





The Cuarrman. T 
following the date May 5 or are you talking about later on in op, 
nection with some docket ? 

Mr. Srvreck. It ison May 28. 

The CuarrMan. It is United Fuel Gas Co. and it should be what? 

Mr. Stueck. Ohio Fuel Gas Co. 

The Cuatrman. And you find in every other respect that it is gy. 
thentic ? 

Mr. Stvrcx. Yes, sir. I don’t find the correlation between the mip. 
ute entries and the visits of the people which apparently is inferred 
and on some minute entries, for example, on page 21, certain actions 
were taken, and as a matter of fact I was on summer active duty with 
the Army while the minute entry there of August 12, the minute entry 
of August 19 were made. And there are other matters which, no 
doubt, will be brought out as we go along. 

The Cuarrman. Yes. Well, I think it would be appropriate for 
those matters to be explained. These are matters of record. 

Mr. Srvueck. Yes, sir. 

The CuatrmMan. That is all we took them from. 

Mr. Sturck. Yes, sir. The minute is correct but I was not here at 
that time. 

The Cuarrman. Well, with that explanation, I think in order to 
have this matter before us where it can be properly identified, and 
properly explained it should be included in the record. 

Unless there is objection, it will be included in the record. 

Mr. DerountAn. Mr. Chairman, I have no objection except the very 
point the Commissioner pointed out. I wanted him to look them over 
and if there are any corrections he should make them. 

The CuHatrMan. Let it be included in the record. 

Mr. Lishman, you may continue to develop your line of question- 
ing of yesterday. 

Mr. Lisoman. Mr. Chairman, I think in fairness to all people con- 
cerned the fact that a name appears here should carry with it no con- 
notation with it one way or the other. It may be, as we develop the 
defense here it will appear that some of the names of the persons are 
social or other friends of the Commissioner, and we had no means of 
checking that when we went through and compiled this list from his 
logs of entries. 

On page 4—— 

Mr. Stueck. May I interject at that point. 

Mr. LisumMan. Yes, sir. 

Mr. Srvuecx. The Chairman tentatively received the actual log 
books themselves subject to this checking. Now there are many other 
names of people who have no connection with this matter whatsoever, 
and since all kinds of names have appeared in the newspapers which 
have no connection, of people who have no connection with the gas 
business, I wonder if it might be in order to suggest that those books 
be not spread on the record itself. 
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The CHairMAN. Those books are not on the record. They were 
received for the files and are not going to be made public. This is the 
information that is being made public. é 

Mr.Stueck. Yes,sir. I have no objection to that, sir. 

Mr, Lisuman. Mr. Stueck, on page 4, was it correct. on January 26, 
1959, Mr. George S. Young, the president of Columbia Gas System 
Service Corp., « on you; is that correct 4 

r.SturcK. Yes, sir. 

Me Lasuman. Do you recall what he discussed with you? 

Mr. Sruecx. I do not know specifically that he called on me for 
this purpose, but continuously the Columbia System has been urging 

usion of matters pending before us, because they have refinancing 
todo,and they have much by way of indefinite earnings. 

Now that would be my judgment as to what he talked about. 

Mr. Lisuman. Is it correct that the matters—you have already veri- 
fed that the matters appearing in the minutes shown on these pages 
are at least oe y correct ¢ 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. But is it correct that at or about the time of his 
visit these matters were pending ¢ 

Mr. Sruzcx. Yes, sir. We have had Columbia matters pending 
ever since I have been on the Commission. 

Mr. Lisuman. None of these matters, however, were discussed with 


ou. 
—_ Srueck. No, sir. 

Mr. Lisuman. With Mr. Young. Now, on the next page 5 

The Cuairman. Before you leave that, were any of these matters 
referred to in the various dockets here adjudicatory matters before 
your Commission ? 

Mr. Srureck. Some were, some were not. On January 26, a letter 
to the clerk of the United States district court of appeals transmitting 
transcript of the record, I don’t know what difference Mr. Young's 
visit would or would not make with that. The next item down was 
an adoption of the initial decision by the presiding examiner. The 
next item—— 

The CuairMaNn. That was obviously a matter that—they were hear- 
ing proceedings and therefore adjudicatory in its nature. 

Mr. Srurcx. Yes; but if it is to be implied that his visit influenced 
me in some manner, the nature of the minute entry itself would dis- 
claim that. 

Now the next item down is permitting intervention by people against 
the Columbia Co., and going to the next one, February 6, there was a 
temporary authority granted. Well, that is always ex parte. 

TheCHamrman. Yes. 

Mr. Srveck. And the last item on that page is an order granting 
oral argument. 

The Cuatrman. Well, all right. 

Mr. Lisuman. But that last order you also referred to also denied 
an intervention ; is that correct ? 

_Mr. Srurcx. Yes; it did. I don’t know who was denied interven- 
tion. Thad no time to check that. 

Mr. Lisuman. That would be an adjudicatory matter, would it not? 

Mr. Srurcx. Yes, sir. 
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Mr. Lisuman. Now turning to page 5, is it correct on January 9 Th 
1959, Clark M. Clifford called on you. i ae 

Mr. Srueck. Mr. Clark Clifford has never called on me. Mr, (jit. ur 
ford and I were classmates at Washington University Law Scho | ph 
He does represent Phillips Petroleum Co., about 6 percent of who Comt 
business is natural gas. 


Mr. Clark Clifford does not represent them in any natural Mr 
matter. We have had lunch about 8 or 10 times throughout the yey aan 
What did we talk about? The things that people who have know, “Mit 


each other for 25 years talk about. While in school we were rath 11,19 
close friends. We sang on the glee club together. In order to may! ©} 
money to take the glee club from Washington University in St. Louis} yp 
to Wichita, Kans., to participate .1 a Missouri Valley glee club cqp. Mr 
test, we worked for a whole week at one of the theaters in ordert) | fem. 
raise the money. 

When he came up here to Washington, during the administratig, 
of the previous President, we separated. I went to the Army fo} jand 
3 years, approximately, and when I came back up here we renewel | fj 

uaintances. ; Pant 
have visited his house; he has visited at mine. I think during | yf 

the course of a year we have had lunch together about 8 or 10 time | 
We have never discussed any pending matter before the Federal Powe | jpg | 
Commission, nor any policy of the Federal Power Commission, no il 
anything appertaining to any decision to be made or any adjudicate pend 
or adjudicatory matter. M 

Mr. Lisuman. Is it correct that he-— did’ 

Mr. Srureck. Mr. Rayburn Foster is the head of the natural ga | Pay 
branch of their law section, and locally here Mr, Sam Jennings js M 
the one who does most things. M 

Mr. Lisuman. Well, is it correct that at any of these luncheon—| y 
is it correct that no person other than Mr. Clifford was present at 
these luncheons that you refer to ? are | 


= 


Mr. Srurck. Yes, sir; I think that is correct. We had luncheonin y 
the main dining room at the Statler Hotel, I think, on every occasion. 4 
Mr. Liasuman. Is it correct that no other person representing Phil- | him 
lips Petroleum Co. in matters before the Commission was also pres-| 
ent at any of those meetings ? M 
Mr. Stueck. No, sir. Rob 
Mr. Lisuman. Has Mr. Clifford ever appeared as attorney of record | on} 
on any gas matter before the Commission ? ) 
Mr. Sturck. He has not. He represents the company on tax mat- yy 
ters, I believe, and in fact I recall his telling me about a very large} did 
tax case involving in excess of a million dollars which he argued} 
before the Supreme Court. I think they have had some stockholders} 
suits in which he represented them. He does not have anything to} mat 
do with the natural gas end of their business. | J 
Mr. Lisuman. And he has never discussed any natural gas matters | Mr 
pertaining to Phillips Petroleum with you. ) 
Mr. Stueck. That is right. ) 
Mr. Lisoman. Now we turn to page—— ) 
The Cuairman. Has he ever represented anybody before the Fed: | on. 
eral Power Commission ? ) 
Mr. Lisuman. No, sir. ) 
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The 7 Does he practice before the Federal Power Com- 

‘ccion at all . 

Or. LISHMAN. No, sir. | ' B : 

TheCuatRMAN. Does his law firm practice before the Federal Power 

ission ? ; 

Mr. Lisaman. No, sir. Our connections are purely those of two 
men who went to law school together and then started out as young 
jawyersin St.Louis. Ply 

r, LisuMan. Mr. Stueck, on page 6, is it correct that on February 
17,1959, Mr. Raymond N. Shibley called on you? 

Mr.Srvecw. Yes, sir. . ne 

Mr. Lisaman. And will you identify Mr. Shibley, please? 

Mr. Sruecx. Mr. Shibley is a young lawyer who was with the law 
frm of Steptoe & Johnson at one time. He now is with another firm, 
the name of which I cannot give you. Steptoe & Johnson no longer 
represent Panhandle Eastern but Mr. Shibley does represent Pan- 
handle Eastern. 

Mr. Lisuman. At the time he called on you was he representing 
Panhandle Eastern Pipe Line Co. ? 

Mr. Srveck. Yes, sir. 

Mr. Lisuman. Is it correct that at or about that time a matter pend- 
ing before the Commissioner pertaining to Panhandle Eastern 

ifr Srueck. Yes sir, we have had Panhandle Eastern matters 
pending ever since I came to the Commission. | 

Mr. Lisuman. When you met with Mr. Shibley on February 17, 
did you discuss any matter before the Commission that pertained to 
Panhandle Eastern ? 

Mr.Srueck. We did not discuss any litigated matter. 

Mr. Lisuaan. Do you recall what you did discuss? 

Mr. Sruecx. No, sir, I do not. 

Mr. Lisaman. Did Mr. Shibley represent any other companies that 
are subject to regulation by the Federal Power Commission ? 

Mr. Srueck. I think he does not represent any other company. 

Mr. Lisuman. Do you recall what you did actually discuss with 
himon February 17 ? 

Mr. Sturck. No, sir, I do not. 

Mr. Lisuman. And is it correct that on February 27, 1959, Fred 
Robinson, the vice president of Panhandle Eastern Pipe Line called 
on you? 

Mr. Srvurck. Yes, sir. 

Mr. Listan. And is it correct that at or about that time Panhandle 
did haveymatters pending before the Commission ? 

Mr. Srvrcx. Yes, sir. 

Mr. Lisuman. Did you discuss any of such matters or any other 
matters pertaining to Panhandle with Mr. Robinson ? 

Mr. Srurck. No, sir, I did not discuss any litigated matter with 
Mr. Robinson. 

Mr. Lisuaan. Do you recall what you did discuss with him? 

Mr. Srvrcx. No, sir, I do not. 

Mr. Lisrran. Will you turn to page 10, please? Is it correct that 
on April 16, 1959, Donald E. Van Koughnet called on you? 

Mr. Sturcx. Yes, sir. 

Mr. Lisaman. Will you please identify him? 


619236027 











414 EX PARTE COMMUNICATIONS 


Mr. Srurck. He is a lawyer practicing here in Washington, ; 
artner is Douglas Weaver. e said he was a friend of Mr T : 
Stephens, but I don’t know whether that is true or not. ae 
Mr. Lispman. Do you know whether Mr. Stephens was former} 
with that firm ? } 

Mr. Strvurck. I do not, sir. 

Mr. LisomMan. Will you identify Mr. Thomas Stephens? 

Mr. Srurecx. Mr. Stephens presently is the appointment secretary 
to President Eisenhower. There was an interruption in his gepyicg 
in that position, and the dates of that I cannot give you. 

Mr. Lisuman. Is it correct that—what did you discuss with Mf, 
Van Koughnet on April 16, 1959? 
Mr. Srvueck. I do not remember precisely what we did discuss, 

Mr. Lisuman. Is it corrrect that he represented the Blue Ridge 
Gas Co.? 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. Is it correct that at or about that time there was, 
matter pertaining to that company before the Commission ? 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. But Mr. Van Koughnet in no way discussed that 
matter with you? 


TA 


Mr. Srueck. I don’t think he discussed any of the issues in the | 


case, or any of the matters under litigation there. 

Mr. LisoMan. You have no direct recollection as to what he actually 
did talk to you about ? 

Mr. Srvueck. No, sir, I do not. 

Mr. Derounran. Mr. Chairman, might I just interject a question 
there ? 


Did Mr. Stephens ever talk to you about the Blue Ridge Gas Co, 


pending case ? 

Mr. Srveck. As you know, there have been pieces in the paper to 
the effect that Mr. Stephens called me. I know Mr. Stephens ina 
personal way. I have been on social affairs with him. He has never 
talked to me about any case that I can ever recall. 


Mr. LisuMan. I just wanted to get that straight for the record soit | 


won’t be left hanging. 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. Well, is it correct that on February 24, 1959, you 
telephone Mr. Stephens ? 

Mr. Stueck. I believe that is correct. 

Mr. Lisuman. Do you recall what you discussed with him at that 
time ? 


Mr. Srvrck. Yes, sir; on February 24, I think I went over and had | 


lunch with him. We did not discuss any Federal Power Commission 
matters. 


Mr. Lisuman. And again on March 17, St. Patrick’s Day, did you | 


havea discussion with Mr. Stephens ? 

Mr. Srurcx. I think Mr. Stephens and I both were invited toa St 
Patrick’s Day party at the home of Herbert, I think his first name's 
Herbert, Cummings is his last name anyway, and we discussed going 
there or whether we would meet there—something of that sort. 

Mr. Lisuman. Well, is it correct that on other occasions Mr. Van 
Koughnet called you in addition to this April 16, 1959, date! 
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Mr. Srveck. I think once subsequent to this time, Mr. Van Kough- 
net, whatever he calls it, came in to file a pleading in which he was 
making allegations on behalf of Blue Ridge Gas Co. against the Vir- 
yinia Jobbers Association. So that that point may be cleared up, Blue 
Ridge Co. is a local distributor company in the State of V irginia, and 
had filed an application under our section 7 of the Natural Gas Act, 
ysking for asupply of gas off of the Atlantic Seaboard Line. air 

Prior to this, Blue Ridge had been before the V irginia Commission, 
where properly they had to go, and the Virginia State Commission 
oranted them a certificate of public convenience and necessity. 

In order to get the gas then, after they had their Virginia certifi- 
cate, they filed under section 7, with us. It was a matter of local dis- 
tribution, we thought, and our Assistant General Counsel, Mr. Robert 
Russell, in charge of certificate matters, recommended that the inter- 
vention of the Virginia Jobbers be denied, which it was. 

They went a. on an appeal, and the Court of Appeals for the Dis- 
trict of Columbia overruled us and granted them the right to inter- 
"Subse uent to that time then was when Mr. Van Koughnet brought 
in this pleading, or whatever it might be, in which it was alleged that 
the objection to the feasibility of this natural gas project by the petro- 
leum people was based on the fact that it was not economically feasible. 

And the allegation against the petroleum people was that they were 
trying to ruin the feasibility. I remember there was one large hous- 
ing development which had been set up for natural gas, and Mr. Van 
Koughnet claimed that these people were trying to change the specifi- 
cations from gas to oil. 

We did not act on that because we did not think it was a proper 
pleading before us. 

Mr. Lisuman. Mr. Stueck, do you know Mr. H. Douglas Weaver? 

Mr. Srueck. Yes, sir; I have met Mr. Weaver. 

Mr. Lisuman. Is he a partner of Mr. Van Koughnet ? 

Mr. Srvsecx. To the best of my knowledge, he is. 

Mr. Lisuman. Did you ever discuss the Blue Ridge Gas matter with 
him ¢ 

Mr. Sruecx. Mr. Weaver was at a social gathering at the home of 
Dr. and Mrs. Werner Teufel, and introduced his mother to me and 
then began to tell, or started to tell, what awful things these people 
were doing to him, and I said, “This is a social affair, I don’t want to 
discuss business,” and I walked away. 

Mr. Lisuman. Yes, sir. 

Now, allegations have been made, and we have to pay attention to 
some of these matters, not all of them, that Mr. Weaver wrote you 
some kind of a letter pertaining to the Blue Ridge Gas Co. case and 
the allegation has been made that this subcommittee has this letter 
in its files. I want to say publicly for the record we made a search 
and we do not have such a letter. 

I wish'to ask you now, do you recall that you ever wrote a letter? 

Mr. Srurcx. I wrote a letter to him? 

Mr, Lisuman. To Mr. Weaver or did Mr. Weaver write a letter to 
you, rather ? 

Mr. Srueck. The first I knew of such thing was when Mr. Eanet 
spoketomethismorning. I shall search my files and if I have one 
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Mr. LisumMan. Do you have any recollection of any such letter? 

Mr. Srvurck. I have no recollection of any such letter. 

Mr. Lisuman. We would certainly like to have access to it or g copy 
of it if there is such a letter. 

Mr. Srvrck. I will give it to you if I have it. 

I have no recollection of ever having received a letter from yy 
Weaver. 


I have detailed what this other pleading or paper, whatever you | 
want to call it, was. Now, that was turned over by Mr. Van Kough. | 


net, and not by Mr. Weaver, my recollection is. 

Mr. Srveck. Is it correct that on October 12, 1959, you had a cop. 
ference with Mr. Van Koughnet and Mr. Weaver—Mr. Weaver—] 
beg your pardon—with Mr. Weaver and Mr. Stuart Crum? 

Mr. Srveck. That isa different Mr. Weaver. 

Mr. Stuart Crum is a member of our Federal Bureau of Power. 
He is the Secretary of the Interagency Committee on Water Resources 
of which I am presently serving as Chairman. 

Mr. Weaver is Mr. Frank Weaver of our staff. 

Mr. Lisuman. So that Mr. Weaver’s conference with you had noth. 
ing whatsoever to do with the Blue Ridge Gas case? 

Mr. Srveck. No, sir. 

Mr. LisumMan. Very well, good. 

Mr. Strveck. Mr. Frank Weaver is a career engineer with the Com. 
mission, and he has been there 20, 25 years. I guess. 

Mr. Lisuman. Turning to page 11, is it correct that on April 2%, 
1959, you had a visit with Mr. Harrington Wimberly ? 

Mr. Stveck. Yes, sir. 

Mr. Lisuman. Will—is Mr. Wimberly a former Commissioner? 

Mr. Stveck. Yes, sir. 

Mr. Lisuman. Is it correct that at one time he represented Pacific 
Northwest Pipeline? 

Mr. Stveck. Yes, sir; I think he still does. 

Mr. Lisuman. Which was merged into El Paso? 

Mr. Stveck. Yes, sir. 

Mr. Lisuman. Is it correct that at on or about April 20 there were 
matters pending before the Commission pertaining to the Pacific 
Northwest Pipeline Co. ? 

Mr. Srurcx. Yes, sir. 

Mr. Tasman. And also pertaining to El Paso? 

Mr. Srvurcr. Yes, sir. 

Mr. LisHMan. And some of those matters are—what you would 
callin the adjudicatory status? 

Mr. Stueck. Yes, sir. 

Mr. Lisoman. And some of these matters are correctly set forth 
on page 11? 

Mr. Srvurck. The minute entries reflected on that page, I have 
checked, and they are correct. 

Mr. Lisuman. Now, when Mr. Wimberly called on you on April 2, 
did you discuss any of these matters with him ? 

Mr. Srvrck. No, sir; I have never discussed any litigated matter 
with Mr. Wimberly. 

Mr. LisHMan. Do you recall what you did discuss with him? 

Mr. Srvecx. Mr. Wimberly comes in to pay a social call more o 
less. Frequently, he may have a new story to tell. Occasionally, the 
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need for expedition, or the need for handling of matters, because of 
drainage of gas wells, for instance, or something like that, may be 
mentioned but he has never discussed any litigated pending case. 

Mr, LisHMAN. Well, is it correct that Mr. Wimberly is not an 


orney ¢ 
itr Bronox. He is not an attorney. He is a newspaperman, I 
think. 


Mr. Lisuman. In other words, would you consider him to be acting 
more or less as a public relations man 

Mr.Sruzck. Yes,sir, , 

Mr. LisuMAN. For a Pacific Northwest and El Paso? 

Mr. Srorck. Yes, sir. : : ; 

Mr. Lisuman. Would the kind of discussions you have with him 
been in that area rather than in the area of adjudicated matters ? 

Mr. Srveck. Yes, sir. 

Mr. LisomMan. On page 12, is it correct that on April 20, 1959, Mr. 
Keith Pyburn called on you? 

Mr. Stveck. Yes, sir. 

Mr. Lisaman. Who does he represent ? 

Mr. Srveck. Mr. Pyburn is a public relations man, also. He repre- 
sents Texas Eastern Transmission Corp. 

Mr. Lisuman. Is he also a director of Algonquin Pipeline Co.? 

Mr. Sturck. I don’t know that to be a fact, but your reference 
shows that he is, and I will agree to that as being correct. 

Mr. Lisuman. Is it correct that at or about the time of his visit 
with you Texas Eastern Transmission had a matter before the Com- 
mission 

Mr. Stueck. Yes, sir. 

Mr. Lisuman. Did Mr. Pyburn discuss that matter with you? 

Mr. Srureck. No, sir. 

Mr. Lisuman. Do you recall what he did discuss ? 

Mr. Stugck. I cannot say for certain precisely what he did discuss, 
but Texas Eastern has had a lot of contracts with its producers. The 
contracts contain indefinite pricing provisions, which are a great source 
of worry to the Commission and to everybody else concerned. They 
have been negotiating to change the indefinite pricing provisions to 
fixed and definite ones. And it could be that he said something like, 
“We are making good progress in renegotiating contracts,” something 
of that sort. 

Mr. Lisuman. On page 13, is it correct that on May 5, 1959, John P. 
Randolph called upon you? 

Mr. Stvrck. Yes, sir. 

Mr. Lisuman. Would you identify him, please? 

Mr. Srurcx. Mr. John Randolph is attorney here in Washington. 

Mr. Lisuman. Does he represent Columbia Gas System ? 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. And is it correct that at or about the time that he 
called on you that company had a number of matters pending before 
the Commission ? 

Mr. Srurcx. Yes, sir. Columbia has had many matters pending 
before us. 

rat Jasnman. Some of these matters were of an adjudicatory 
nature ¢ 
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Mr. Sturck. Yes, sir. 

Mr. Lisoman. And Mr. Randolph is an attorney ? 

Mr. Srurck. He is an attorney, yes, sir. 

Mr. Lisuman. Do you recall whether or not you discussed any ¢ 
those pending matters with Mr. Randolph ? 

Mr. Sturckx. Mr. Randolph never discusses litigated matters befop, | 
us. Usually it is a case of trying to get the cases to the place whey | 
either they can be tried or settlement negotiations can be begun, Ow | 
big problem has been to get experienced supervisory personnel in oy 
accounting and engineering departments. For the last several yeay | 
we have had adequate appropriations from the Congress, but the kin 
of experienced and trained supervisory personnel just can’t be pick 
up. We can hire new accountants, new young gas engineers, perhaps, 
but it takes years to train them. | 

So the real stoppage is in the fact that the field work can be don 
but the analysis and the boiling of that field work down to the plag | 
where it is ready for the staff to take a position and to reach a cop. 
clusion on matters is very difficult. Columbia System has a yer | 
sizable amount of indefinite earnings. They have had to do refinayy. 
ing, and it’s been most difficult for them. 

Mr. Lisuman. Would you say, then, that the nature of the dig 
cussions you had with Mr. Randolph would be more on the order of 
devising ways and means of expediting action by the Commission on 
pending matters ? 

Mr. Srureck. Yes, sir. 

One matter, for example, their company serves the Eastern end of 
the country over here, one of the companies in their system. 

Mr. LisHMan. But at no time did he discuss 
Mr. Srurck. I was trying to explain another type of matter which 
he would discuss. They were buying some old gas fields from Hop | 
Natural Gas Co., to be used for storage areas, so that the gas could 
be pumped from Louisiana and the offshore in Texas up this far during 

the off-peak season, and then used out of storage here. 

We were waiting a legal opinion on the matter pertaining to the | 
transfer of those properties, and I recall his saying if we don’t get | 
an order pretty soon it won’t make much difference, because we will | 
lose the storage season. 

Mr. Lisuman. Mr. Stueck, will you please turn to page 14. 

Is it correct that on May 11, 1959, William K. Sanders called on 
you? 

Mr. Strueck. Yes, sir. 

Mr. Lisuman. Will you please identify him for the record ? 

Mr. Srurck. He is a director of Trunkline Gas Co. which is a sub- 
sidiary of Panhandle. 

Mr. Lisuman. At or about the time that he called on you, Pan- 





handle did have matters pending before the Commission, is that 


correct? 

Mr. Srvrcx. Yes, sir. 

Mr. LisuMan. Some of those matters were of an adjudicatory 
nature ? 

Mr. Srvurck. Yes, sir. ‘ 

Mr. Lisiman. Do you know whether or not Mr. Sanders 1s a 
attorney ¢ 


' 





OQ 


o~wtires 2 th m4 of} 





ny of 


defor 
Where 


N our 
yea 

in 
icked 
haps, 


done 
Placy 
COn- 
very 
Lane. 
dis. 
ar of 
n on 


dof 


hich 
Lope 
yuld | 
ring 
the | 


will | 


ub- | 


4 


eee 





EX PARTE COMMUNICATIONS 419 


Mr. Srveck. I do not. . 

Mr. Lisuman. Did you discuss any of those matters with him at 
the time of that visit ¢ 

Mr. Srueck. No, sir. 

Mr. Lisuman. Do you recall _ 

Mr. Srueck. I do not recall that I discussed any litigated pending 
matter with him. UP So, 8 

Mr. Lisuman. Do you recall what you did discuss with him ¢ 

Mr. Storck. No, sir; I don’t. 

Mr. Lisuman. Apart from the names, when persons, such as Mr. 
Sanders and others call on you and desire to know the status of a 
ease or matters that may be done in order to Ne aor it, is there any 

reason why they couldn’t go to some member of the staff rather 
than going to the Comm ission 

Mr. Srurck. Well, I believe usually they have gone to the staff 
to see what the status is, and if it is in the log jam somewhere, they 
say, “What can we do to expedite it?” For example 

r. LisumMan. Have any of them—go ahead—excuse me. 

Mr. Srveck. One proposal made was, “Well, if you fellows need 
experienced accountants, why not go out and hire certified public 
accountants?” And I think the response was that, “We don’t have 
that kind of money and we have to abide by the civil service rules,” 
and they say, “Well, is there any possibility of the companies paying 
these salaries?” And we said, “We don’t think so.” 

Anyhow, a certified public accountant may make an analysis from 
an entirely different approach than what our own staff accountants 
will. 

So they said, “Well, could certified public accountants be provided 
to work under the direction of your staff ?” 

We didn’t think they could, so we discarded the whole idea. 

Mr. Lisuman. Have any of these people who have visited you com- 
plained about certain actions that have been taken by certain staff 
members ? 

Mr.Sturcx. That is a very indefinite question. 

Mr. Lisoman. All right. Have they made complaints about the 
manner in which the staff has conducted its—— 

Mr. Stueck. I think we have had complaints that our field crews 
didn’t move along quickly enough, and that 

Mr. Lisoman. Have you ever had complaints about rulings that 
were made by hearing examiners, which appeared to be arbitrary to 
the person visiting you ? 

Mr. Sturck. Well, yes, sir; we have one hearing examiner who is 
quite well along in age and he gets eccentric at times, and people don’t 
like it. The Commission—— 

Mr. Lisoman. We are just trying to find out how this operation is 
conducted, without criticism or anything- 
_Mr. Srvrcx. The Commission issued him a mild reprimand one 
time and at another time they issued him a little stronger reprimand. 
We did have the complaint that some of our attorneys were browbeat- 
Ing witnesses, [ mean our staff attorneys. The chief examiner was 
spoken to about that, and I expressed to Mr. Marsh my opinion that 
any witness appearing before the Federal Power Commission was the 
gut of the Commission and should be treated courteously by every- 

y. He said, “Don’t worry, our examiners can handle that.” 
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Mr. Lisuman. My questions along this line are generated by the 
fact that we see so many rather highly important officials of Pipeline 
companies calling on you and other Commissioners, and it makes yo, 


begin to wonder why they can’t do a lot of that business with the staff 


members. 

Mr. Srveck. I think they do see the staff, I am quite sure they do 
see the staff. They are quite worried the thing will bog down wit) 
the staff and nothing will happen. I do think that these compan 
officials probably are faced with forthcoming directors meetings ang 
annual stockholders meetings and their people want to know why 
things are not moving. ; 


1 


Mr. Lisuman. Have any of these people expressed personal vieyg | 


that any of the staff who have definite points of view contrary to the 
industry have been prevailing privately upon the Commissioners with 
material that is not in the record of an adjudicatory matter? 

Mr. Srvueck. I have not heard that complaint. 

Mr. Lisuman. On page 15, Mr. Stueck, is it correct that on May 14 
1959, Mr. E. Clyde McGraw called on you? 

Mr. Stureck. Yes, sir. 

Mr. LisuMman. Is it correct that he is president of Transcontinental 
Gas Pipeline Co. ? 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. At or about that time that company had several mat- 
ters pending before the Commission ; is that correct 

Mr. Strurck. Yes, sir. 

Mr. LisumMan. Some of which were in the adjudicatory status? 

Mr. Strurck. Yes, sir. 


= | 


— 


Mr. Lisuman. Did you discuss any of those matters with Mr. | 


McGraw ? 

Mr. Srureck. My best recollection would be that I did not discuss 
those matters with Mr. McGraw. 

Mr. Lisuman. Do you recall what you did discuss with him? 

Mr. Srvueck. No, sir; in fact I don’t think I am too well acquainted 
with Mr. McGraw. I don’t recall that he has been there any other 
time than this one time last year. 

Mr. Lisuman. Turning to page 16, is it correct that on May 2, 
1959, Mr. Henry Domers called on you? 

Mr. Srvurck. Yes, sir. As has been said, Mr. Domers was our 
Executive Director. He was retired from service for physical dis- 
ability. He took some public relations positions, one of which is with 
a construction company. I think his function is to, or was to, watch 
what orders came out and where the company might bid. I dont 
know whether he is doing any of that now or not. He is in Florida, 
and the probabilities are that on May of 1959 he talked about having 
acquired his new home in Florida. He has never discussed the merits 
of any case. be 

Mr. Lisuman. Did he represent Texas Eastern Transmission! 

Mr. Srueck. Actually, I didn’t know that. I know that he did 
represent Williams Bros. Construction Co., but I didn’t know about 
Texas Eastern. 

Mr. LisHMAN. At or about the time he called on you, Texas Eastern 
had some matters pending before the Commission ? 

Mr. Srurck. Yes, sir. 
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Mr. Lisuman. Is Mr. Domersalawyer? 

Mr. STueck. No, sir. Mr. Domers is a elvil Service career man 
qho has spent in excess of 20 years in ( rovernment service. — ese 

Mr. Lisuman. Did he discuss any of these Eastern Transmission 
matters with you! 

Mr. SruecK. No, sir. Les 

Mr. Lisuman. Do you recall what he did discuss ? os 

Mr. Srveck. I said I thought he talked about acquiring his new 
home. - i ; 

Mr. Lisuman. Now, we turn to page 17. Is it correct that on that 
date Mr. Thomas G. Corcoran called on you? 

Mr. Srveck. Yes, sir. — 

Mr. Lisuman. And it is well known he represented the Tennessee 
Gas Transmission and Midwestern Gas; is that correct ? 

Mr. Srveck. Yes, sir. 

Mr. Lisuman. Is it correct that at or about that time Tennessee 
Gas had matters pending before the Commission, some of which were 
in an adjudicatory status ¢ 

Mr. Stveck. Yes, sir. 

Mr. Lisuman. Mr. Corcoran is an attorney ? 

Mr. Srveck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those pending matters with 
him on May 28? 

Mr. Srvecx. My best recollection is that the reason for his coming 
in was the fact that the company was anxious to get started on the 
building of the southern section of the Midwestern pipeline so as to 
have it available for the fall of 1959. If I might interpolate just a 
moment here, the Chicago market has been such that there have been 
many, many homes waiting for a long, long time. I think at one 
time there were as many as 500,000 homes in the greater Chicago area 
waiting for gas. As you know, previously the battle of the giants 
went on for some 2 or 3 years. People didn’t get any results, and it 
ended up with everybody being denied a certificate. 

That is my recollection that he was talking about the need for ex- 
pedition to get that case concluded in order to build in time to meet 
the winter of 1959-60. 

Mr. Lisuman. Did Mr. Corcoran ever call on you on any other 
occasion ¢ 

Mr. Stveck. The only other occasion that I recall was during this 
battle of the giants. Heand Mr. Freeman called on me. 

Mr. Lisuman. And Mr. Freeman is president of Midwestern ? 

Mr. Srveck. Yes, sir. 

The Commission was most anxious to get that very large case under- 
‘way and going so that some kind of conclusion could be reached so 
that people in that area could be served with natural gas. As I said, 
there were half a million homes waiting at one time. 

Various delaying tactics were used by various parties. At one 
stage along the way, the Midwestern people were—well, I have to 
put a sentence in ahead of that. 

The Commission made an order that direct cases should be put in 
and completed before cross-examination took place, and there should 

no cross-examination until the whole direct case was in and set. 

én cross-examination would be listened to, because the parties 
weren't getting their cases into the record. 
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A tactic called, not cross-examination, but clarifying questions wag 
being used. Quite frankly, I was unhappy about the situation. : 

Somehow or other, I think that got out some way, somehow, and] | 
believe that was the reason they called on me. I told them I thought | 
we should get on with the thing, and get the case concluded, and ] 
believe the discussion got a little close to the line, when I said, “Wy | 
don’t want to discuss any merits of this case. I just think that eithe 
by concluding this case or working out a settlement by all parties we 
ought to get the case concluded.” 

That was the gist of that visit, as I recall it. 

Mr. Lisuman. Well, to get the record straight on Mr. Domers, | 
understand that he represented Texas Gas Transmission Co. 

Mr. Srueck. Yes, I understood that. 

Mr. Lisuman. And not the company I had previously named. 

Mr. Srvueck. I think Texas Eastern was listed, was it not ? 

Mr. Lisuman. Yes, sir. | 

Now, turning to page 19, Mr. Stueck, is it correct that on July 8 
1959, Mr. William A. Underhill called on you? 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. And will you identify him for the record, pleaset 

Mr. Srurck. He is a Washington attorney representing the Kerr. 
McGee Oil Industries. 

Mr. Lisoman. At the time he called on you did that company have 
a matter pending before the Commission ? 

Mr. Srvueck. Yes, sir. 

Mr. LisoMan. Did you discuss that matter with him at that time? 

Mr. Sturcxk. No, sir, I can’t recall why he called. He drops in 
once in awhile just to say “How do you do,” and he moves on. 

Mr. LisomMan. Have you ever had any discussions with him about 
the merits of any matter? 

Mr. Strvrcr. No, sir, not that I know. 

Mr. Lisuman. That was pending before the Commission ? 

Mr. Sturck. No, sir. 

Mr. Lisuman. Do you know him socially ? 

Mr. Stvureck. No, sir. 

Mr. Lisuman. The only contact you have had with him were at 
the Commission offices ? 

Mr. Strureck. Yes, sir. 

Mr. Lisuman. On page 20, is it correct that on July 10, 1959, Mr. 
John P. Randolph called on you? 

Mr. Srvurck. Yes, sir. 

Mr. Lisoman. Was he accompanied by someone else? 

Mr. Srurcx. The note says Mr. Horney accompanied him. I don’t 
put a face to that name at the moment. f 

Mr. Lisuman. Well, did Mr. Randolph represent the Columbia Gas 
System ? 

Mr. Stueck. Yes, sir; we discussed that a bit ago. 

Mr. Lisuman. At the time of the visit that company had matters 
pending before the Commission ? 

Mr. Srvueck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those matters with Mr. Ran- 
dolph ? 

Mr. Strurcx. No, sir. 
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Mr. Lisuman. Do you recall what you did. discuss ? 

Mr.Srurck. No, sir. I don’t recall what was discussed there. 

Mr. Lisuman. Have you at any time discussed the merits of any 
Columbia Gas System matter with Mr. Randolph except on the 
record £ Bt 

Mr. Srurck. No, sir. yr : ¥ 

Mr. Lisuman. On page 21, is it correct that. on July 24, 1959, Mr. 
Sam Jennings and Mr. Cossey, representing Phillips Petroleum Co. 
calledonyouf 

Mr. SrurcK. Yes, sir. 

Mr. Lisuman. Is it correct that at or about that time that company 
had matters pending before the Commission ? 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. Some of which were in the adjudicatory stages? 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. Did either of those gentlemen discuss any of those 
matters with you ? 

Mr. Stueck. No, sir. 

Mr. Lisuman. Have either of them at any time ever discussed any 
matter pertaining to Phillips Petroleum with you off the record / 

Mr. Srueckx. Neither of them have discussed any merits of any 
case. I think you will see Mr. Jennings appear a little bit later on, 
and so that there is no ambiguity about it I made a speech in Phoenix, 
Ariz. Mr. Robert Stewart, who is a member of INGA, presided at 
that meeting. There were a couple of preliminary meetings to discuss 
at what part of the convention the speech would be given, matters of 
that sort. We did not discuss any Phillips case. 

Mr. Lisuman. Do you recall what you did discuss with Mr. Jen- 
nings and Mr. Cossey ¢ 

Mr. Stueck. No, sir, I do not. 

Mr. Lisuman. On page 22, is it correct that on July 27, 1959, Mr. 
Roscoe C. Hobbs, director of Mississippi River Fuel Corp., called on 
ou! 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. Is it correct at or about that time that company had 
matters pending before the Commission ? 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those matters with Mr. 
Hobbs ¢ 

Mr. Sturck. No, sir. By way of background, and since everybody 
knows it anyway, Mr. Hobbs is Republican National Committeeman 
from the State of Missouri. He is a well-known and very well-liked 
public-spirited man of the city of St. Louis. He does hold a director- 
ship on the Mississippi River Fuel ( orp. I believe they brought him 
i more or less so as to have some public names on their list. 

For years, there has been a running fight in St. Louis between 
Mississippi River Fuel, the supplier of the St. Louis distributing com- 
pany, and the Laclede Gas Co. There have been allegations back and 
forth that Mississippi River Fuel was not doing its job of supplying, 
and Mississippi River Fuel replied that “Laclede has never taken its 
full quota.” 

Ithink it boiled itself down to a question of personalities, and every- 
body in the St. Louis area was desirous of settling that dispute, so that 
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the very large number of homes in the St. Louis area could be suppli 
and the fighting could stop. ut 

Both companies changed active operating heads, and now, I think 
they have worked out all their difficulties. A sizable reduction ha 
already been made, although there are still some 30,000 homes in Se 
Louis waiting for gas. Expedients such as developing new storao, 
areas, looping lines, and whatnot, have been taken. I believe that | 
large step forward toward the solution of the problem is being made 

My recollection is that Mr. Hobbs spoke with me—in fact, we had 
dinner together that night—saying that everybody in St. Louis wag | 
anxious for this fighting to stop and he thought sizable improvements 
were being made. 

Mr. Lisuman. Turning to page 23, Mr. Stueck, is it correct that 
on August 3, 1959, Mr. George S. Young, president of the Columbia 
Gas System called on you? 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. Is it correct on August 5, 1959, Mr. John Randolph 
called on you ? 

Mr. Srvurck. Yes, sir. 

Mr. Lisuman. And healso represents Columbia Gas System ? 

Mr. Stvurck. Yes, sir. 


Mr. Lisuman. Is it correct that on August 6, 1959, Mr. Randolph | 


called on you again ? 
Mr. Stureck. Yes,sir. Now—excuse me. 
Mr. LisumMan. Go ahead, I am sorry. 
Ar Srvurck. I was anticipating your question of what did he talk 
about. 


Mr. Lisuman. I was going to ask, did Mr. Young or Mr. Ran. | 


dolph—before that question—strike that. 

At or about that time, there were a number of matters before the 
Commission pertaining to the Columbia Gas System or its affiliates; 
is that correct ? 

Mr. Stueck. Yes, sir. There have always been cases pending. 

Mr. Lisuman. Did Mr. Randolph or Mr. Young discuss any of 
those matters that were pending before the Commission ? 

Mr. Sturck. No, sir. My recollection is, you see we are getting on 
to the fall of the year, and we have had a problem of supplying the 
New England market with winter peaking service, so-called. The 
Columbia people have protested that what the New England people 
were paying was not adequate and that they didn’t want to beara 
part of the load down below. For several years, the New England 
companies filed for temporary authority, and I think these visits 
were—a temporary authority is necessarily ex parte, as you people 


know, and these Columbia people were protesting in advance against 


action by the Commission granting such temporary authority. 

Mr. LisuMan. But on no occasion did you discuss it, either the pro- 
cedural or substantive matters involved in any matter before the 
Commission ? 

Mr. Srurck. No, sir. 

Mr. Lisuman. With either of these gentlemen ? 

Mr. Strvueck. No, sir. 

Mr. Lisuman. Now, turning to page 25, is it correct that on Sep- 


tember 22, and again on September 28, 1959, Mr. Raymond N. Shibley, | 


attorney, until recently with Steptoe & Johnson, called on you? 
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K. Yes, sir. 

ean. And did he represent Panhandle Eastern ? 

Mr. SturcK. Yes, sir. 

Mr. Lasaman. And at or about that time that company had matters 

nding before the Commission ? 

Mr. Srueck. Yes, sir. ' 

Mr. Laisuman. Did you discuss any of those matters with Mr. 

: a 
BR Grosce. No, sir; my recollection of what we discussed was 
this. I have mentioned the problem of supplying the St. Louis mar- 
ket. Laclede Gas retained a geologist who discovered, at least he 
thought he had discovered, 2 storage area near ( olumbia, Mo., some 
hundred miles away from St. Louis, and, incidentally, directly under 
the Panhandle main line. No storage area is any good until it is 
tested out. Draenei ; 

Laclede gets its supply of gas off of the Mississippi River fuel line. 
But in order to test the storage field it would have cost several million 
dollars to build a pipeline from Mississippi River fuel line over to the 
area near Columbia, Mo. If the storage area would not hold gas, 
of course that expenditure would be a complete loss. 

They were attempting to make an indust rial sale, a one-time pur- 
chase, of enough gas off of the Panhandle line to test out this field 
which was directly below the Panhadle line. 

My recollection is that visits were probably in connection with that. 
It was nonjurisdictional. 

Mr. Lisuman. On page 27, is it correct that on September 28, 1959, 
Mr. Richard A. Rosan and a Mr. Peterson, vice president and general 
counsel, respectively, of the Columbia Gas System called on you? 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. At that time that company had matters pending be- 
fore the Commission ¢ 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those matters with either 
of those gentlemen / 

Mr. Sturck. No, sir; you see we are in September now, and prob- 
ably the need for this winter peaking service by the New England 
companies has become more and more acute. Mr. Rosen indicated 
that if. we did grant a temporary authority he would appeal. 

Mr, Lisuman. Turning to page 28, is it correct that on October 6, 
1959, Mr. Glenn Clark, president and director of Mississippi River 
Fuel Corp. called on you ? 

Mr. Sturck. Yes, sir. 

Mr. Lisuman. At that time, the company had a matter pending 
before the Commission ? 

Mr. Srurck. Yes, sir. 

Mr. Lisnman. Did he discuss that matter with you? 

Mr. Sturcx. No, sir. 

Mr. Lisuman. Do you recall—— 

Mr. Srvrcx. My recollection of what he discussed was the gen- 
eral problem of supplying the St. Louis area. You see he is the presi- 
dent, the new president of Mississippi River Fuel, and a very affable 
person who tries to get along with people. He outlined what they 
were trying to do to solve the problem of gas for St. Louis. 
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One of the items, I think he mentioned, was the proposed y 
storage area near St. Jacobs, [l., which is near the old Illinois oilfiel 
which have now become abandoned. i 

Mr. Lisuman. On page 30, Mr. Stueck, is it correct that on No 
vember 6, 1959, Mr. Raymond N. Shibley, previously identified, ag ay 
attorney representing Panhandle, called on you? — a 

Mr. Srurcr. Yes, sir. 

Mr. Lisuman. At that time there were matters pertaining to that 
company before the Commission ¢ ? 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. Did he discuss any of those matters with you? 

Mr. Stureck. No, sir. Y 

Mr. Lisuman. Do you recall] what he did discuss? 

Mr. Srurcx. I do not recall exactly, but my recollection is tha 
about this time Panhandle agreed to sell on the one-delivery jnqdyg. 
trial sale enough gas to Laclede in the off-peak period ‘so that 
Laclede might test this proposed storage area. 

Mr. Lisuman. Turning to pase 31, on November 6, is it correct 
that on that same day Mr. Sam Jennings and Mr. Cossey, repre. 
senting Phillips Petroleum, called on you? ‘ 

Mr. Strurcx. Yes, sir. 

Mr. Lisuman. At that time, that company had matters pending 
before the Commission ? 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those matters with either 
of those gentlemen ? 

Mr. Srvueck. No, sir. 

Mr. Lisuman. Do you recall what you did discuss? 

Mr. Srureck. My best recollection is that Mr. Jennings said that 
the Phillips Co. was working on a proposed settlement of the very 
large Phillips case, which we have before us now, and would submit 
a settlement to try to get that behind them. It is a huge proceeding, 
the examiner’s report is 326 pages long: 

Mr. Lisuman. I read it. 

Mr. Srveck. You read it. And it is the monumental case for 
the gas industry. 

Personally, I don’t—I would say I don’t think we can settle the 
case. I think we must fix principles in some case and probably this 
is as good a case as any. Please don’t misunderstand me, I am not 
deciding whether we can or cannot accept the settlement. 

Mr. Lisuman. Is it correct on page 32, is it correct that on No- 
vember 16, 1959, Mr. Keith Pyburn, representative of Texas Eastern, 
called on you? 

Mr. Stvurck. Yes, sir. 

Mr. Lisuman. At that time, the company had cases pending before 
the Commission ? 

Mr. Srueck. Yes, sir. 

Mr. Lisuman. Did you discuss any of those cases with him! 

Mr. Sturck. No, sir; not to my recollection. 

Mr: Lisuman. Do you recall what you did discuss? 

Mr. Srurck. I believe this was in connection with this winter 
peaking service that Texas Eastern was going to supply some addi- 
tional gasto'the New York market. 
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Mr. Lisuman. He could have discussed these temporary authoriza- 
: he not ¢ 
ee om: I think that, if I recall correctly, that Texas Eastern 
stood to gain because the Columbia System said they weren’t charg- 
ing enough to the New England companies. | 

r, LasuMAN. Do you recall whether he did discuss the granting 
of temporary authorizations? 

Mr. Stueck. No, sir. I think they were merely the transporters, 
so to speak. - a 

Mr. Lisuman. Now, on page 33, is it correct that on December 11, 
1959, Mr. Robert Stewart, vice president of Phillips Petroleum called 
on you ! 

Mr. Srurck. Yes, sir. . ; 

Mr. Lisuman. And this reference on this page to Mr. Clifford is not 
correct, is that right? He didn’t call on you at your office? 

Mr. Sruecx. No, sir; he has never called at my office. 

The only time he has been in our building that I can recall is when 
I was sworn in last June. He attended the formal swearing-in cere- 
mony by Justice Whittaker. 

Mr. Lisoman. On December 11 when Mr. Stewart called on you, 
did that company have matters pending before you? 

Mr. Sturck. Oh, yes, sir; that is the Phillips Co. 

Mr. Lisuman. Did you—— 

Mr. Struzck. And I took him to lunch that day. My policy-—— 

Mr. Lisuman. You took Mr. Stewart to lunch ? 

Mr. Srurck. Yes, sir. My policy with respect to this lunch busi- 
ness is if somebody takes me to lunch I am obligated socially to him, 
and I repay social obligations in kind. 

When I was out at Phoenix, the night before the meeting he in- 
vited me to have dinner with him, and we had a very nice piece of roast 
beef. I said, “When you come to Washington, I want to reciprocate, 
and I will have you as my guest” and so when he came in I took him 
to lunch. 

Mr. LisomaNn. But you did not discuss with him any matter per- 
taining—any matter that was then pending before the Commission ? 

Mr. Srureck. No, sir. My recollection is the only thing we dis- 
cussed by way of Commission business was that he said they were 
seriously interested in settling this big case or as much of it or as many 
parts of it as they could. 

Mr. Lisaman. Will you turn to page 35, please ? 

Is it correct that on December 17, 1959, Mr. George S. Young, presi- 
dent of the Columbia Gas System and John P. Randolph, its attorney, 
called on you? 

Mr. Srurcx. Yes, sir. 

Mr. Lisuman. Did you discuss any matter pending before the Com- 
mission with either of these men ? 

Mr. Srurckx. Well, I have already detailed the dire need of the 
Columbia System to get their cases completed, and if I recall correctly 
this was right shortly after the Securities and Exchange Commission 
turned them down on their application for additional financing. 

Mr. Lisuman. Toward the end of December 1959, did you attend a 
dinner party given by Mr. Wimberly ? 
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Mr. Srvurcx. It has been said December. My recollection jg that 
the evening gathering at Mr. Wimberly’s home to announce the com. 
ing marriage of his daughter was on the 18th or 14th of February 
It was around Valentine’s Day. ‘ 

Mr. LisuMan. Were all the Commissioners present ? 

Mr. Stuck. I cannot say for sure, sir. 

Mr. Lisuman. Did you have a New Years party on January 
1960? hess 

Mr. Stvueck. Yes, sir. 

Mr. Lisuman. At which Mr. Wimberly was a guest? 

Mr. Srurck. It was not a New Year’s Day party. My wife Makes 
very excellent French pancakes and that was talked about at some 
social gathering where we were. We invited the Wimberlys and the 
Clammers to come over at noontime to my house to have a breakfag 
and lunch of French pancakes. 

Mr. LisuMawn. Is it correct that at or about that time the Comnis. 
sion had authorized the pipeline construction by El] Paso? 

Mr. Srvueck. I think the authorization was 

Mr. LisumMan. January 5, 1960, according to the press release, 

Mr. Stvrck. Well, E] Paso is always constructing and I don’t know 
just what construction that might be. We did not discuss any 
Commission business at that lunch. 

Mr. LisuMan. Have you ever discussed any Commission busines 
outside of the office with any representatives of the companies subject 
to regulation ? 

Mr. Srvurck. I cannot recall that I did. 

Mr. LisuMan. Is it correct that on or about December 23, 1959, the 
Commission approved the merger of El Paso and Pacific Northwest! 

Mr. Srurck. Yes, sir. 

Mr. Lisuman. And did you participate in that decision? 

Mr. Strurcx. Yes, sir. I voted for the merger because I thought it 
was in the public interest to do it, and I would recite my reasons if 
you would care to have them. 

Mr. Lisuman. Did you have Christmas dinner with Mr. Wimberly! 

Mr. Srurck. We went to his house during the holidays, I am not 
just sure whether it was Christmas Day or not. It was not a Christmas 
dinner, it was an open house. I think we did go over there on Christ- 
mas Day. 

Mr. Lisuman. You did. Who else was present, do you recall! 

Mr. Srurck. I believe that there were, Mr. Wimberly has two 
daughters, I believe both daughters were present. I think the younger 
daughter is a nurse at Johns Hopkins in Baltimore and I think she 
brought some friends down with her. 

Mr. LisuMan. Were there any other members of the Federal Power 
Commission present ? 

Mr. Sturck. I don’t believe there were. 

Mr. Lisoman. You recall that on July 22, 1957, the Department 
of Justice filed a complaint against El] Paso and Pacific Northwest! 

Mr. Srurck. Yes, sir. k 

Mr. Lisuman. Under section 7 of the Clayton Act. Is it your 
understanding that the Department of Justice protested or objected 
to the Federal Power Commission approving the merger? 

Mr. Srvurck. Yes, sir, they wan iter didn’t object to the 
approval of the merger but they wanted us to wait until they had 
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concluded their case. We invited them to participate in the hearings 
where they could have stated objections but they did not do that. 

Mr. Sertncer. By what authority does any other agency of Govern- 
ment request you to hold up a decision in a matter? 

Isthere any law that allows them to do that ? 4 

Mr. Stveck. I don’t know that there is any law on that subject. We 
frequently invite other departments of Government to participate in 
hearings. For example, on many hydroelectric developments the De- 

rtment of Interior and the Department of the Army do participate. 
Fehink that had we just acquiesced in the request of the Department of 
Justice we would have been criticized and said we were not truly an 
independent Commission, but that we were under the direction of the 
executive branch of the Government, to wit, the Justice Department. 

Mr. Sprincer. Isn’t intervention by some other agency of the Gov- 
ernment just as much an attempt to influence you as, say, some con- 
stituent who comes into the office ? 

Mr. Srueck. Yes. 

Mr. Sprincer. I just wondered under what authority the Attorney 
General would act in such a case. If he was invited by you that is a 
different thing, but to merely ask you to hold up a decision in your 
jurisdiction—— babs %: 

Mr. Strurck. Particularly in view of the fact that it is well known 
in legal circles that these antitrust proceedings drag on for years and 
years and years. 

* Mr. Sprincer. Thank you, Mr. Chairman. 

The CHarrMaAN. Well, I think it is already in the record, but in view 
of the question, I think it should be referred to again that section 7 
of the act. provides authority to your agency as well as to other agencies 
to proceed in matters even though the Department of Justice has 
brought proceedings, antitrust proceedings. 

Mr. Stveck. Yes, sir. The course which the Commission has fol- 
lowed— 

TheCuairman. What isit, Mr. Lishman? 

Mr. LisoMan. The 1950 amendment to section 7 of the Clayton Act. 

Mr. Sprincer. What does that section say ? 

Mr. Lisuman. It has been read into the record. 

Mr. Srurcx. The press release which the Department of Justice 
issued at the time they filed that suit said that now the great West is 
free and open to competition. Well, there is nothing that is going to 
raise the price of gas more than having a lot of companies trying to 
buy it from the producers. 

ipeline company is a natural monopoly, and that is why it is a 
regulated public utility operating under a limited rate of return and 
under the jurisdiction of a regulatory body, under an arm of this 


The Cuamman. The amendment to the Clayton Act December 29, 
1950, provides, and I quote: 


Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission and in the exercise of its 
jurisdiction under section 10 of the Public Utility Holding Company Aet of 1935, 
the United States Maritime Commission, or the Secretary of Agriculture under 
ee provision vesting such power in such commission, secretary, or 
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The problem that has arisen here is that the Department of Justi. | 
had filed an antitrust proceeding before a petition was filed with “ ' 
Commission, is that not true, Commissioner Stueck ? yon Ca 
Mr. Srurck. I am sorry, I am confused for the moment as to Whieh |= 
roceeding started first. I believe that the antitrust suit was fijy | fr 
efore the El Paso Co., which had already acquired the stock ¢ | . 


Pacific Northern, with the knowledge of the Secretaries and Exchay 


Commission. They told us what they were doing, and it was our Je " a 
counsel’s opinion we had no jurisdiction over the matter. They ha 2 
acquired just about all of the stock of Pacific Northwest. | = 

The Cratrman. I think that is a pretty important point for th . pl 
consideration of this problem here at this meeting, because the inf. | a 
ence easily, I will say to my colleague, is that the Department ¢ | - 
Justice had filed its antitrust proceedings, subsequently thereto y | 
application was filed before the Federal Power Commission asking 


for approval of the merger. 
Then the question arose if the Federal Power Commission permittaj re 
the merger that would adversely affect the Department of Justig as 
roceedings it had before the Federal Court, and there is where the 
issue lay. I don’t suppose it is our duty to resolve it, because ob. 
viously under the law the Department of Justice has authority t | di 
proceed with its proceedings before the court. i 
Under the law the Federal Power Commission was not bound by 
those proceedings and it is stated, and if there is a conflict in the lay 
regarding this problem, why it is the duty of the Congress to resol | Jy 


cls 


that. So far as I know we have never been asked by either the Fed. w 

eral Power Commission or the Department of Justice to in any way 

amend or modify this provision. kee I 
Mr. Srvuerck. I think the thought is also apropos at this time, that to 

the Justice Department’s suit was pending for nearly a year befor 

the Federal Power Commission acted. m 
The CuarrMan. Eight years? D 
Mr. Strurck. A year, 1 year. ju 


The CHarrmMaANn. You mean this one? 

Mr. Stueck. The antitrust suit was pending—wasn’t it? ay 

Mr. Lisuman. I would like to clarify the record when the tim 
comes. 

Mr. Srvueck. I understood it had been pending. gt 

Mr. LisuMman. I would like to clarify the record on that point when p 
the occasion arises. 

Mr. Strueck. It was pending for a considerable time. 

Mr. Sprincer. Can you do it now? 


Mr. Lisuman. Yes, sir. According to the records we have the Fet- t] 
eral suit was filed July 22, 1957, in the U.S. District Court for Utal, 5 
application was made to the Commission for merger approval ot v 
August 7, 1957. I wish to say further from the record it appears | 
that there are two routes which may be applied in consummating y 
mergers. n 


One is by acquisition of stock. The other is by transfer of assets | ; 

The suit that was brought by the Department of Justice, asunder | j 
stand it,,and I have the complaint before me, under section 7 of the t 
Clayton Act, pertains to the acquisition-of-stock rule. This. was the 
route originally proposed by this company to accomplish the merget. ] 
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Vigorous objection was made to this entire merger by the State of 
California, and the company then, when it saw that it might be getting 
into heavy weather, according to the way I interpret the situation 
from the record, decided that it would change the manner in which 
2 would accomplish the merger from one of acquisition of stock to 
ne of transfer of assets, and it was the transfer-of-assets merger 
route which was followed by that company before the Commission. 

So you have, in my opinion, the anomolous situation of a company 

roceeding one way, and becoming subjected to a Clayton Act com- 

Jaint, and after it has gotten in trouble in that direction, switching 
over to a different route which is authorized by law, and appealing 
to the Commission to help them consummate the merger in another 
manner. I think, without making any great to-do about it, this is 
an area Which falls squarely within one of the purposes of this sub- 
committee, to establish the overlapping of jurisdiction, the overlap- 

ing of law, and whether it is in the public interest to have this situa- 
ion exist. ; 
oan Sprincer. I have no further comment. I am glad you did 
clarify that, and I see your point. Lie Ti 

The only question I have raised at this point is by what authority 
did the Attorney General ask the Commission to stay its proceedings. 
Because, it looks to me as if this is intervention just the same as if you 
approach someone about the merits of a case. } 

epresentations might be made legally, that is a different thing, 
but I think it is exertion of pressure on the Commission not to act 
when in fact it might be their duty to act. 

I don’t say they did or did not. I am not going to enter into that. 
Iam just going to say I doubt if that is the kind of thing that ought 
to be done. 

Mr. Lisoman. Mr. Chairman, in effect, the Federal Power Com- 
mission was exerting pressure the other way. They were putting the 
pressure on the Department of Justice to impede the exercise of its 
jurisdiction in the matter. 

Mr. Sprincer. Didn’t they do that legally though? Didn’t they 
appear in court before a judge? 

Mr. Srueck. Yes, sir. 

Mr. SprrnGer. or didn’t do that by some ex parte proceeding, I 
suppose, of writing the Commission a letter and asking to stay the 
proceeding ? 

Mr. Srurck. May I clarify that point? 

Mr. Sprincer. I would be happy for you to if you could. 

Mr. Sturcx. The action that the Commission took was to write to 
the judge in whose court this antitrust proceeding had been filed and 
say to him, “We will defer to your wishes. If you desire to proceed 
with the trial of the case before you, we will wait. If you do not 
desire to proceed, we will proceed, because we had a large stake in 
protecting the public interest.” The Pacific Northwest was losing 
money and losing money badly as I understand it, so that a tax saving 
could be affected by the merger. I once saw the figure of $9 million, 
if the merger were consummated before the end of the tax year. And 
that. was the reason why the Commission thought it had to move. 

Mr. Sprrycer. Your point is that you did it entirely in a court of 
law before a judge? 
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Mr. Srueck. Yes, sir. 

Mr. Srrincer. You didn’t make any representations to the Atto 
ney General’s office ex parte, did you ? tae 

Mr. Srurck. No, sir. 

Mr. Sprincer. In other words what you did was entirely g | 
matter before the judge where everyone could be heard on it ¢~ 

Mr. Stveck. That is right. 

Mr. Sprincer. Thank you. 

Mr. Stueck. In this case. 

Mr. Serincer. What was the decision of the judge? Did he oppog 
you or not oppose you ¢ 

Mr. Srveck. The judge directed us to go ahead with the trial of oy 
case. 

Mr. Sprincer. Thank you, Mr. Chairman. 

Mr. Lisuman. I think the record ought to speak to that becauge | 
am not sure that is quite an accurate summarization of what the 
judge said with all due respect. We have the record here. 

Mr. Srvurck. I think it was all done by letter so it is all in writing. 

The CuarrMan. Well, I am wondering if the inference should be 
left here that the Department of Justice by ex parte proceedings did 
intervene. It would seem to me that from what the record has showy 
here that the Department of Justice wrote a letter to the Commission 
which became a part of your record, didn’t it / 

Mr. Srureck. Yes, sir. 

Mr. Sprincer. That is the point I meant to make, Mr. Chairman, 

The CuarrmMan. That is entirely different in saying it is the same 
type of ex parte proceeding where somebody comes in and talks to 
you about the merits of a case off the record. I don’t want to get 
into any argument as to—between the Department of Justice and the 
Federal Power Commission. They both have got their own responsi- 
bilities but I don’t want any inference left here that the Department 
did not have the duty to advise this Commission of its own responsi- 
bility, and I agree that the Commission’s approach to the Federal 
court was the proper one to find out what the status was there, 

Now, I think properly, since the record has been carried this far, it 
should also probably show there weren’t there many, several, at least 
of the State commissions in the Northwest who came to the Commis. 
sion and urged this proceeding be approved ? 

Mr. Sprincer. My recollection, subject to the record itself, is that 
all of the State commissions, except California, were strongly in favor 
of the merger. 

Mr. Moss. Mr. Chairman, at that point, I would like to have the 
record reflect the fact that California had by far the greater interest. 

Mr. Lasuman. Is it correct that about 60 percent of the consumers 
involved were in the State of California ? 

Mr. Srvrcx. I would not be equipped to give you an answer to that. 
Of course, a lot of the Pacific Northwest territory was undeveloped 


so far as consumers were concerned. If we take numbers of people, 


why that probably would be correct. 
he CuamMan. Well, the point is did these commissions, including 


California, and the others in that part of the country out there, did 
they make their wishes known to you by petitions or letters or just how 


did they approach it ? 
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Mr. Srorck. Well, they all appeared as intervenors in the case. 

The CuairMAN. They appeared as intervenors in the case and be- 
came a part of the case. 

Mr. Srueck. Yes. . 

The CuHarrMAN. That is all right. ; 

Mr. Sprtncer. Was the Department of Justice an intervenor ? 

Mr. Stueck. No, sir. 

Mr. Sprincer. That is what I want to know. I think if you are an 
intervenor you are in a legal position, but the point I am trying to 
bring out is at no point was the Department of Justice in that status, 
but merely wrote you a letter to stay the proceeding. : 

If this did happen and I’m not saying it did, in my estimation it is 
improper for pressure to be brought on an independent agency by 
another area of Government. 

Mr. Lisuman. Mr. Chairman, I think the record should be supplied 
with a memorandum of law showing the extent to which that amend- 
ment to the Clayton Act of 1950 did permit the Federal Power Com- 
mission to oust or impede the exercise of the admitted authority of the 
Department of Justice under the Clayton Act. 

am informed and I have not had the opportunity yet of thoroughly 
briefing the matter that the statute is not at all clear that it does give 
the Federal Power Commission that authority to oust the Department 
of Justice from jurisdiction already asserted, and I would be very 
surprised if the statute and its legislative history ever conferred such 
authority upon the Commission with respect to a pending matter 
where the Department of Justice has already exercised its jurisdiction. 

I will be extremely astonished if that is the state of the law. 

The Cuarrman. Well, of course, the Congress enacted this par- 
ticular section of the law and it speaks for itself. I don’t know that 
it isour duty to question 

Mr. Lisnman. I believe—— 

TheCuarrman. To question what the Congress did. 

Mr. Lisuman. If you will read the language and note the legisla- 
tive history of that act I think it was intended to speak prospectively 
and not retroactively and already ousts jurisdiction of the Department 
of Justice, I may be wrong on that but I have discussed that 

The Cuatrrman. The record is very clear as to what the facts are 
and of course the language speaks for itself. 

Mr. Fiynt. Mr. Chairman ? 

The Cratrman. Mr. Flynt? 

Mr. Fiynr. Mr. Chairman, I ask unanimous consent that the appro- 
priate section of the act be included at this point. 

TheCuatrman. We have just read it in. 

Mr. Moss. Mr. Chairman, you have a suggestion of a memorandum 
of law. I would like to receive such a memorandum of law as part 
of the record. 

And I ask that such, I ask unanimous consent that such a memo- 
randum be drawn by the staff. 

The CHarrman. Is there objection ? 

The Chair hears none. At such time as the staff can get to it that 
will be provided. 
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(The information referred to follows :) 


May 27, 1960, 


Dr. HuGH L. ELSBREE, 
Director, Legislative Reference Service, 
Library of Congress, Washington, D.C. 

DEAR Dr. ELSBREE: The subcommittee desires a report from the Legislative 
Reference Service concerning the application of the judicial doctrine of primary 
jurisdiction with respect to the Federal Communications Commission, Federg| 
Power Commission, Federal Trade Commission, Interstate Commerce Commis. 
sion, Securities and Exchange Commission, and the Civil Aeronautics Board, Wo 
are interested in ascertaining what statutes or cases, if any, confer authority 
upon any of the Commissions to impede or exclude prosecution of Sherman or 
Clayton Act proceedings by the Department of Justice. 

Please include in your report the legislative history of the pertinent Statutory 
provisions, including that of the 1950 amendments to section 7 of the Clayton 
Act, a portion of which reads as follows: 

“Nothing contained in this section shall apply to transactions duly congyp. 
mated pursuant to authority given by the Civil Aeronautics Board, Federal Cop. 
munications Commission, Federal Power Commission, Interstate Commerce Cop. 
mission, the Securities and Exchange Commission in the exercise of its jurisdic. 
tion under Section 10 of the Public Utility Holding Company Act of 1935, the 
United States Maritime Commission, or the Secretary of Agriculture under any 
statutory provision vesting such power in such Commission, Secretary, or Board.” 
[Italics supplied. ] 

The subcommittee is familiar with the staff report to Subcommittee No. 5 of the 
House Committee on the Judiciary (October 15, 1956) entitled “Judicial Doctrine 
of Primary Jurisdiction as Applied in Antitrust Suits.” This useful document 
does not cover some of the more recent authorities and does not fully discuss 
the problem as to whether, when the Department of Justice has once asserted 
antitrust jurisdiction, the defendants can impede or oust such jurisdiction by 
applying for administrative approval of the merger which is the subject of the 
Justice Department’s complaint. 

Another question to be covered is whether under existing statutes there is any 
provision authorizing the Department of Justice to come in as an intervenor 
before a regulatory commission in a case where such commission has permitted 
the doctrine of primary jurisdiction to be invoked. 

Still another question should be researched. Suppose the Department of 
Justice institutes an antimerger suit against two utility companies. Shortly 
thereafter the Federal Power Commission entertains an application by the 
defendants for approval of the merger and proceeds to grant such approval. 
Can the Department of Justice later resume prosecution of its antimerger suit? 
If it is successful, can the defendants involved assert any claim against the 
United States because of the inconsistent action of the two governmental agencies 
involved, or would such defendants be barred because of their having invoked 
the doctrine of primary jurisdiction? 

Will you also please forward a bibliography on the doctrine of primary juris- 
diction. 

Your early attention to the foregoing matters will be greatly appreciated. 

Sincerely yours, 
OREN HArRrIs, 
Member of Congress, Chairman. 





THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C. 

To: Mr. Robert W. Lishman, chief counsel, Special Subcommittee on Legislative 
Oversight. 

From: Hugh C. Keenan, Jr., research assistant, American Public Law. 

Subject: The doctrine of primary jurisdiction in relation to the enforcement 
of the antitrust laws by the Justice Department, and the respective juris: 
dictions of the Federal Trade Commission, Interstate Commerce Commis 
sion, Securities and Exchange Commission, and the Civil Aeronautics Board. 
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iwe history of pertinent statutory provisions, including the 1950 
amendment to section 7 of the Clayton Act 


1, Legislat 


(a) The 1950 amendment to section 7 of the Clayton Act 4 ; 
The 1950 amendment to section 7 of the Clayton Act was H.R. 2734, 8ist Con- 
enacted December 29, 1950 (64 Stat. 1125; 15 U.S.C. 18, 21). The purpose 
of the amendment, according to Senate Report 1775, 81st Congress, 2d session, 
“to prevent corporations from acquiring another corporation by means of the 
is to pr : ts. * * *” 
acquisition of its assets. ah , a Lid ED 

According to this report H.R. 27 34 made the follow ing changes: 12! 

1. Amend section 18, title 15, United States Code, so as to prohibit the 
acquisition of the whole or any part of the assets of another corporation when 
the effect is to lessen competition or create a monopoly. ; 

2, Exempt transactions duly consummated pursuant to the authority of 
the Civil Aeronautics Board, Federal Communications Commission, Federal 
Power Commission, Interstate Commerce Commission, the Secretary of Agri- 
culture, the Maritime Board, or the Securities and Exchange Commission 
in certain cases. 

3. Amend section 11 of the Clayton Act (15 U.S.C. 21) to allow the Attorney 
General to intervene and appear in any proceeding brought by an agency to 
enforce sections 2, 3, 7, or 8 of the Clayton Act. 

4, Eliminates “lessening of competition” as a test of violation of act. 

Only Nos. 2 and 3 of the foregoing are pertinent to the present question of 
rimary jurisdiction. No. 2 is discussed elsewhere. As to No. 2, the reports 
throw little light as to the exact intent of Congress when it states that nothing 
in the section shall apply to transactions duly consummated pursuant to the 
authority of the various agencies. House Report 1191, 81st Congress, 1st session, 
makes the only comment on this section : 

“The last paragraph of section 7 is new. It simply provides that provisions 
of the bill should not apply to corporations coming under the jurisdiction of 
10C, CAA, FCC, FPC, SEC, and the Secretary of Agriculture. These agencies 
already have jurisdiction over these corporations, and there is no disposition to 
change the present arrangement regarding them.” 

The “present arrangement regarding them” probably refers to the extensive 
and detailed program of regulation of business activity by the various boards and 
commissions named, and the implication is that Congress does not want to have 
this amendment interpreted as taking away from the regulatory bodies any of 
their existing authority over matters involving antitrust, among others. 

Elsewhere in House Report 1191 the Committee on Trade Regulation and 
Trademarks of the Association of the Bar of the City of New York notes, in its 
endorsement of the bill, that the Federal Trade Commission and the Depart- 
ment of Justice “will still have concurrent jurisdiction” under the amendment. 

Thus, it appears that in this amendment Congress was simply declaring again 
its will that certain bodies should have authority in antitrust matters. Indeed, 
we see in 15 U.S.C. 21 that “No order of the Commission or Board * * * shall in 
anywise relieve or absolve any person from any liability under the antitrust 
acts.” Congress, in the past, had bestowed antitrust powers on the commissions 
and had realized they might interfere with antitrust enforcement and therefore 
passed this provision. Elsewhere in section 21 of title 15 we see provision for 
concurrent action by the Attorney General in matters related to sections 13, 14, 
18, and 19 of the same title (Discrimination in price, services, or facilities; sale, 
ete, on agreement not to use goods of competitor ; acquisition by one corporation 
of stock of another ; and interlocking directorates and officers). 

In sum, the ‘transactions duly consummated” section means Congress wished 
to preserve the antitrust jurisdiction already conferred on the agencies, which 
jurisdiction is briefly indicated in the preceding paragraph. The extent of 
this jurisdiction will next be shown agency by agency. 


(b) Federal Trade Commission 


This Commission was set up by the act of September 26, 1916. The legislative 
history of the statutes concerning the Commission show that it was intended 
to have substantial antitrust powers. House Report 1142 (63d Cong., 2d sess.), 
dealing with the bill creating the Commission (H.R. 15613), states that the bill 
declares unfair methods of competition to be unlawful and empowers the Com- 
mission, after hearing, to order the discontinuance of such methods. “It is now 
generally recognized that the only effective means of establishing and maintain- 
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ing monopoly, where there is no control of a natural resource as of trans 
is the use of unfair competition. The most certain way to stop mono 
threshold is to prevent unfair competition.” 

H.R. 5767, 82d Congress, 2d session, amended the Trade Commission Act with 
respect to certain contracts and agreements which establish minimum 
lated resale prices and which are extended by State law to persons who are y 
parties to such contracts and agreements (fair trade). In a letter from Senator 
McCarran, chairman of the Judiciary Committee, to Senator Johnson, chaj 
of the Interstate and Foreign Commerce Committee, the Senator noted that the 
Legislative Reorganization Act of 1946 gave his committee jurisdiction oy 
“all proposed legislation * * * relating to * * * protection of trade and an 
merce against unlawful restraints and monopolies. * * * The bill in questi 
(H.R. 5767) would assert and declare to be lawful certain contracts or donee 
ments prescribing minimum or stipulated prices irrespective of the Antitrust 
acts. * * *” The Senator then noted the inrpact this bill would have on th 
Sherman Act. (S. Rept. 1741, 82d Cong., 2d sess.) ; 

House Report 1437 (82-2) also acknowledged that it was Congress’ intention 
to support State fair-trade laws by removing them from the antitrust jurisdictigy 
of the Commission. 

The legislative history of the Federal Trade Commission acts thus shows 
clearly it was always intended by Congress to have antitrust power, The par- 
ticular statutes conferring such power are discussed in another place. 


(c) Interstate Commerce Commission 


This Commission was created by the Interstate Commerce Act of February 
4, 1887 (24 Stat. 379). There are uo published reports on the original pill 
However, the debates in the Congressional Record on the bill disclose that 
Congress had in mind, to a large extent, matters of antitrust, unfair competi. 
tion, and monopoly. One of the chief aims of the act was to regulate the “pool- 
ing” practices of the railroads, which tended to be monopolistic. There was 
much discussion about various unscrupulous competitive practices of the roads 
to eliminate rivals, such as rebates, discriminatory rates for long and short 
hauls, favored treatment to big shippers. Congress made it clear in the debates 
that one of the main purposes of this act was to bring about true competition in 
the railroad business and to do this it set up the Commission. Senator Pratt, 
in speaking in favor of the bill, cited at length the monopolistic practices of 
the Standard Oil Co. which were abetted by the roads—he claimed that regu. 
lation of the roads would also prevent monopolies in other lines of business, 

This recognition of the antitrust jurisdiction of the Commission at its very 
inception in 1887 accounts for the complete lack of any discussion of this 
matter in the later amendments to the act: it was so early taken for granted 
that it was not later discussed. 

The next amendment to the act came with the Motor Carrier Act of 1935 
(49 Stat. 548). This act brings motor carriers within the act to prevent ru- 
away competition. House Report 1645 (74-1) notes that provision is made for 
ICC control of consolidations, mergers, and acquisition of control of motor 
earriers, but makes no comment thereon. 

Act of May 16, 1942 (56 Stat. 284). House Report 2066 states that the policy 
of this act is to prevent discriminations, preferences, etc. 

Transportation Act of 1940 (54 Stat. 929). House Report 2016 (76-3), in 
stating the declaration of policy in this general rewriting of the Interstate Com- 
merce Act, states, in part, that it is the national transportation policy of Con- 
gress to “foster sound economic conditions in transportation; to encourage the 
establishment and maintenance of reasonable charges for transportation serv- 
ices, without unjust discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; * * * to encourage fair wages and equit- 
able working conditions; all to the end of developing, coordinating, and pre 
serving a national transportation system by water, highway, and rail, as well 
as other means, adequate to meet the needs of the commerce of the United 
States. * * *” 

The histories of the other amendments to the act tell us nothing more. 


(d) Securities and Exchange Commission 


The legislative histories of the various acts concerning this Commission indi 
cate that, although the statutes sometimes suggest a congressional intention 
to give the Commission some power in antitrust matters, the main function of 
the Commission is to prevent frauds on the investing public: it is not concerned 
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st issues and has no authority in that field. Thus there is little like- 


ith antitru ae ; : Pc be abe ; : 
vith oe this Commission taking primary jurisdiction in an antitrust matter. 


public Utility Holding Company Act of 1935 (49 Stat. 838)—House Report 
4th Cong., 1st sess.) states merely that it is the general purpose of the act 


1318 (7 


to curb the great concentration of economic power in the few big holding com- 
0 


noting that the present system of utility holding companies is “based on 


Mat destructive of independent competitive enterprise, and incompatible with 
iitical and economic liberty.” The reports give no further information on 
Mtitrast jurisdiction of the Commission. 


The histories of the Securities Act of 1988, the Securities Exchange Act of 
1934, and the Investment Company Act of 1940 show that these statutes were 
imed at protecting the investing public from frauds and unfair practices on 
z securities exchanges and not at antitrust matters. 

The statutes, discussed elsewhere, will show to just what small degree this 
Commission is concerned with antitrust matters, 


(e) Federal Power Commission 

Public Utility Act of 1935 (49 Stat. 838) .— House Report 1318 (74th Cong., 1st 
gess,) states that “the broad objective of the act [is] to secure Commission con- 
trol over all projects involving the development of the Nation’s water resources.” 
Most of this report has to do with the regulation of public utility holding com- 
panies and very little with utilities as such. Nothing is said about antitrust. 

None of the other reports tells us anything about antitrust and the Commis- 
sion, including the reports for the Federal Water Power Act of 1920, which first 
set up FPC regulation of utilities. However, the Commission has considerable 
to do with antitrust matters, as the section on statutes will show. 


(f) Civil Aeronautics Board 

Civil Aeronautics Act of 1938 (52 Stat. 973).—Senate Report 1661 (75th Cong., 
3d sess.) speaks plainly of the bill as one for “economic regulations,” to promote 
“economic stability.” Aviation is no longer just an airmail operation, but is 
now a common carrier and must be regulated as such. “Competition among air 
carriers is being carried to an extreme, which tends to jeopardize the financial 
status of the air carriers and to jeopardize and render unsafe a transportation 
service appropriate to the needs of commerce and required in the public interest, 
in the interests of the postal service, and of the national defense. Aviation in 
America today, under present laws, is unsatisfactory to investors, labor, and the 
air carriers themselves. 

“The recognized and accepted principles of the regulation of public utilities, 
as applied to other forms of transportation, have been incorporated in S. 3845 
(this act). The committee feels that this bill will not only promote an orderly 
development of our Nation’s civil aeronautics, but by its immediate enactment 
prevent the spread of bad practices and of destructive and wasteful tactics result- 
ing from the intense competition now existing within the air-carrier industry.” 

The Federal Aviation Act of 1958, which set up the Federal Aviation Agency, 
makes “no substantive change whatsoever in the provisions governing air car- 
rier economic regulation.” Senate Report 1811 (85th Cong., 2d sess.). 

It is clear that Congress intended to give antitrust authority to the Board; 
that it did so in fact will be seen when the statutes are examined. 


(yg) Federal Communications Commission 

In United States v. Radio Corporation of America (358 U.S. 334 (1959) ), the 
legislative histories of the several communications acts were examined and it 
was held that they showed that the FCC was “not intended to have any author- 
ity to pass on antitrust violations as such (and), it is equally clear that courts 
retained jurisdiction to pass on alleged antitrust violations irrespective of Com- 
mission action.” Thus, the primary jurisdiction doctrine will never apply to 
matters involving the FCC. 


2. Statutes pertaining to antitrust powers of the regulatory bodies; other per- 
tinent statutes 


(a) The Federal Trade Commission 


Title 15, United States Code, section 45(e) : “No order of the Commission or 
judgment of court to enforce the same shall in anywise relieve or absolve any 
Jaron 3, partnership, or corporation from any liability under the antitrust 
cts,” , 
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Title 15, United States Code, section 46(c) : The FTC may make iny 
of compliance with antitrust decrees and report the results to Attorn 
with recommendations. 

Title 15, United States Code, section 46(d) : Upon direction of the Presig 
or either House of Congress the FTC investigates and reports concerning - 
alleged violations of the antitrust acts by any corporation. ay 

Same, 46(e): Upon application of the Attorney General the FTC investigates 
and makes recommendations for the readjustment of any corporation allege 
to be violating antitrust laws to bring it into line. 

Same, 47: In any suit in equity brought by or under the direction of the 
Attorney General under the antitrust laws, the court may refer the matter ty 
the FTC as a matter in chancery to make a report. 

Same, 51: “Nothing contained in sections 41 to 46 and 47 to 58 of this 
title (15) shall be construed to prevent or interfere with the enforcement of 
the provisions of the antitrust acts or the acts to regulate commerce, nor shall 
anything contained in said sections be construed to alter, modify, or repeal 
the said antitrust acts or * * * part thereof.” (The sections mentioned deal 
with the power of the FTC to prevent unfair methods of competition and y, 
fair or deceptive acts or practices in commerce. ) 

Thus, it is clear the FTC has antitrust authority, since actions violating thy 
antitrust laws may also be unfair competition or deceptive trade practices, 
which the FTC is empowered to deal with. However, the foregoing statutes 
also make it clear that there is to be full concurrent jurisdiction in the De 
partment of Justice to enforce the antitrust laws as fully as before the Pig 
was created. Therefore, the question of primary jurisdiction will not arig 
in relation to this Commission, at least as enforcement of the antitrust laws by 
the Justice Department is concerned. 


ey Gener 


(b) Interstate Commerce Commission 


The legislative history of the interstate commerce acts makes it plain that 
the Commission, from the beginning, was intended to deal with antitrust matters 
connected with interstate transportation, such as rate fixing, price discriming. 
tion, monopolies, and the like. The statutes go into such great detail in this 
field that it has been thought not to be worthwhile to discuss them. The main 
point is that the Commission does have antitrust jurisdiction and the doctrine 
of primary jurisdiction has often been invoked in connection with it. 

Asa general matter, the Commission has no power to interfere with the enforce. 
ment of the antitrust laws, as is also the case with all the other commissions and 
boards, with exceptions that will appear. See title 15, United States Code, se. 
tion 21, which provides that no agency action shall relieve anyone from anti- 
trust liability—this is discussed subsequently. However, there is an exception 
in the Commission’s case in title 49, United States Code, section 5b. This section 
empowers the Commission to approve agreements between carriers relating to 
rates, fares, classifications, etc., which agreements would otherwise violate the 
antitrust laws. Subsection (9) specifically relieves such carriers from the opera- 
tion of the antitrust laws. Another exception, applicable to all the commissions 
and boards, is found in title 15, United States Code, section 18, where no anti- 
trust action may be brought in case of agency-approved corporate acquisition of 
another corporation’s stock or assets. 

(c) Securities and Exchange Commission 

As mentioned elsewhere, this Commission was created to deal with investment 
frauds on the public and mainly handles such matters as misleading or decep- 
tive stock offerings, exchange riggings, and the like. 

However, this Commission does have a certain amount of antitrust authority. 
Publie Utility Holding Company Act of 1935 (15 U.S.C. 79 to 792-6; 49 Stat. 838), 
in speaking of the necessity of control of holding companies, notes the absence 
of free and independent competition as a reason. Section 79j(b) forbids the 
SEC to approve the acquisition of securities and utility assets if it finds that 
such acquisition will tend toward interlocking relations or the concentration of 
control of public utility companies of a kind or to an extent detrimental to the 
public interest or the interest of investors or consumers. The Commission it 
no case can approve the acquisition by a single company of both an electric and 
a gas company serving the same area. Section 79k empowers the SEC to break 
up holding companies it regards as not in the public interest and to allow others 
to remain; in the main, to break up undue concentrations of economic power. 
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nvestment Company Act of 1940 (15 U.S.C. 80a—1 to 80a—52 ; 54 Stat. 789) 
cates, in the declaration of policy in section 80a-1, that it is aiming at an 
ue concentration of the control of investment companies through pyramiding 
other inequitable methods of control. The Commission is invested with 

guthority to regulate such undue concentrations. ; it 

The only area in which the Commission can deal with antitrust matters is in 
the exercise of its jurisdiction under section 79j or title 15 (holding companies). 
put this would not hamper Justice Department action. It has no antitrust 
guthority beyond this, except only incidentally in the case of investment com- 


panies. 
(d) Federal Communications Commission 

As is shown by the legislative history of the Communications Act, discussed 
dsewhere, Congress did not intend to bestow upon the Commission power to 

on antitrust issues. Title 47, United States Code, section 311, requires the 

Commission to refuse a station license to any person whose license has been 
revoked by a court under section 313. Section 313 provides that the license of 
any licensee found guilty of having violated the antitrust laws may be revoked 
by a court. This section also declares that all the antitrust laws shall be fully 
applicable to matters coming within the jurisdiction of the FCC. Thus, this 
Commission could not interfere with the enforcement of the antitrust laws. 


The I 


(e) Federal Power Commission 

This Commission has extensive power to pass on antitrust issues, as is shown 
by the statutes dealing with it; however, some provision is made for concurrent 
action of the Attorney General in antitrust matters. 

The Federal Power Act (June 10, 1920; 41 Stat 1068, as added Aug. 26, 1935; 
49 Stat. 863) is the principal statute here and is set forth at 16 United States 
Code 791a—S28ce. 

Section 803h: As to licenses for dams, water conduits, transmission lines, etc., 
licenses issued therefor by the FPC are subject to the following condition: 

“Combination, agreements, arrangements, or understandings, express or im- 
plied, to limit the output of electrical energy, to restrain trade, or to fix, main- 
tain, or increase prices for electrical energy or service are hereby prohibited.” 

Subsection i permits the Commission to waive this condition in the case of a 
license for a minor part only of a complete project, or for a complete project of 
not more than 100 horsepower installed capacity. 

Thus, in issuing licenses for power projects, the FPC may consider antitrust 
issues. 

Section 812 makes a condition of the license that every public service corpo- 
ration abide by such reasonable regulation of services, rates, and charges as may 
be prescribed by a State agency having jurisdiction (this could include antitrust 
elements) ; if there is no State commission having control over public service 
corporations, then the FPC will exercise such regulation and control until the 
State sets up Such a commission. 

Section 813: As to power entering interstate commerce, the rates charged and 
the service rendered by any licensee shall be reasonable, nondiscriminatory, and 
just, and those that are not are unlawful and prohibited; the FPC may be 
complained to by an aggrieved customer. The administration of this section 
shall be according to the procedure of the Interstate Commerce Commission in 
fixing and regulating rates, charges, and practices of the railroads. 

Section 820 empowers the Attorney General, on the request of the FPC, to 
institute proceedings in equity to revoke the license or permit for violation of 
its terms, or to remedy or correct by injunction, mandamus, etc., any act of 
commission or omission in violation of this title of regulations or orders issued 
thereunder. The district court has power to enforce all orders and regulations 
of the FPO and to compel performance of any condition imposed. Thus, there 
ls provision for the concurrent action of the Justice Department in enforcing the 
Power Act, which would include antitrust matters as well as others. 

Section 824b: Public utilities are forbidden to consolidate with each other 
without first getting the approval of the Commission. The standard of approval 
is the public interest, which necessitates consideration of antitrust elements. 

Section 824d provides that the rates and charges by electric utilities must be 
just and rseasonable; that no public utility shall give any undue preference or 
advantage or subject anyone to any undue prejudice or disadvantage or main- 
tain any unreasonable differences in rates, service, etc. The Commission is 
empowered to fix just and reasonable rates, rules, and practices, if it finds 
particlar rates are unjust, unreasonable, unduly discriminatory, or preferential. 
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Section 825e: Violations of the Power Act may be complained of to the 6 
mission, which may then investigate and hold hearings. OM | 
Section 825h. The Commission is given ample power to carry out the a 
rules, regulations, and orders. ct by 
Title 15, United States Code, sections 717-717w, covers the natural gas 
panies and is much the same as the foregoing. Com. 


(f) Civil Aeronautics Board 


Title 49, United States Code, section 1302(b): The Board is to re 
transportation “in such manner as to recognize and preserve the in 
vantages of, assure the highest degree of safety in, and foster soun 


sulate air 


herent ad. | 
d economic | 


conditions in, such transportation, and to improve relations between, and COor: | 


dinate transportation by, air carriers * * *.” 

Subsection (c): “The promotion of adequate, economic, and efficient servi 
by air carriers at reasonable charges, without unjust discriminations in 
preferences or advantages, or unfair or destructive competitive practices * en 

Subsection (d): “Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States. * * *” 

Section 1373 has to do with the filing and publication of tariffs of air carriers: 
the Board may reject any tariff found in violation of law. Subsection (b) forbids 
rebates or any variation from published tariffs. 

Section 1376 authorizes the CAB to fix fair and reasonable rates for trans. 
porting mail and subsection (b) sets forth the special elements that are to g0 
into fixing such rates in different circumstances. 

Section 1378(a): It is unlawful unless approved by the Board for carriers 
to merge, consolidate, or to acquire control of one another. Subsection (p) 
empowers the Board to approve mergers, etc., if it finds them just and reasonable 
and in the public interest; but it shall not approve if they would result “jp 
creating a monopoly or monopolies and thereby restrain competition or jeopardize 
another air carrier not a party to the consolidation, merger. * * *” Subsection 
(e) empowers the Board, on complaint or its own initiative, to investigate and 
hold hearings to determine whether any person is violating subsection (a)~ 
it may then order them to stop. 

Section 1379(a) forbids interlocking directorships, unless the CAB approves, 

Section 18381: The CAB may investigate to see if a carrier is engaged in unfair 
or deceptive practices or unfair methods of competition and may order it to 
cease and desist. 

Section 1882(a): Every air carrier must file with the Board copies of every 
contract or agreement with another carrier for pooling earnings, losses, traffic, or 
relating to establishment of rates, fares, ete., or for preserving efficiency, safety, 
or for controlling, regulating, etc., destructive, wasteful competition, or for 
regulating stops, schedules, or for other cooperative working arrangements. 
Subsection (b) provides that the Board shall disapprove any such contract 
which it finds adverse to the public interest, or in violation of this chapter (this 
would necessitate consideration of antitrust issues). 

Section 1384: “Any person affected by any order made under sections 13878, 
1379, or 1382 of this title shall be, and is hereby, relieved from the operations of 
the ‘antitrust laws,’ as designated in section 12 of title 15 (the general section 
defining what ‘antitrust laws’ are to mean), and of all other restraints or 
prohibitions made by, or imposed under, authority of law, insofar as may be 
necessary to enable such person to do anything authorized, approved, or re 
quired by such order.” Thus the enforcement of the antitrust laws is explicitly 
superseded insofar as the jurisdiction of the Board is invoked: as has been seen, 
this jurisdiction covers the antitrust field to a great extent. 

Section 1386(b) empowers the Board of exempt from the “requirements of this 
subchapter (‘Subch. IV: Air Carrier Economic Regulations’) or any provision 
thereof” or from any rule, regulation, etc., any air carrier or class of air carrier, 
if it finds that the enforcement thereof would be an undue burden on such 
carrier by reason of the limited extent of, or unusual circumstances affecting, the 
operations of such carrier and is not in the public interest. Thus, we see the 
Board authorized to suspend the operation of antitrust regulations if it finds 
the circumstances so require. 


(g) Other statutes 


Title 15, United States Code, section 18, forbids one corporation to acquire the 
stock or assets of another, where in any line of commerce in any section of the 
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the effect of such acquisition may be substantially to lessen competition, 
to create a monopoly. But the section also provides that “Nothing 
in this section shall apply to transactions duly consummated pursuant 
thority given by the Civil Aeronautics Board, Federal Communications 
pte ssion, Federal Power Commission, Interstate Commerce Commission, the 
securities and Exchange Commission (under 15 U.S.C. 79j), the U.S. Maritime 
mmission, Or the Secretary of Agriculture. * * *” To this extent the juris- 
dictions of the named bodies supersedes the enforcement of the antitrust laws 
by the Government. a. 2 a2 : , 
section 21 of title 15, United States Code, gives to thee Interstate Commerce 
Commission, the Federal Communications Commission, the Civil Aeronautics 
poard, the Federal Trade Commission, and the Federal Reserve Board authority 
to enforce compliance with sections 13, 14, 18, and 19 of title 15; these sections 
deal with discrimination in price, service, or facilities (13), sale, ete., on agree- 
ment not to use goods of competitor (14), acquisition by one corporation of 
another’s stock or assets (18), and interlocking directorates and officers (19). 
However, this does not mean that the authority of the Attorney General is 
by that much superseded in antitrust enforcement: the same section further 
on specifies that “No order of the Commission or Board or the judgment of the 
court to enforce the same shall in anywise relieve or absolve any person from 
any liability under the Antitrust Acts.’”’ The conclusion seems to be that the 
antitrust laws remain in full force with respect to agency action, except where 
the law provides that they shall in some measure be curtailed or suspended. 
Some of these exceptions have been noted above. 


country 
or to tend 


§. Cases appearing subsequent to the staff report to Subcommittee No. 5 of the 
House Judiciary Committee dated October 15, 1956 


The significant new cases dealing with primary jurisdiction which appeared 
subsequent to this report are as follows: 


United States v. Radio Corporation of America, 358 U.S. 334 (1959) 


Here, RCA obtained the approval of the Federal Communications Commis- 
sion of its agreement, with others, to effect an exchange of television stations. 
Ten months after the approval by the Commission, the Federal Government 
prought an antitrust suit against RCA. The defendant asserted that the Federal 
Communications Act of 1934 had displaced the regulatory scheme of the Sher- 
man Act insofar as it authorized the Commission to consider and decide matters 
of antitrust in issuing licenses, approving trade agreements, and the like; that, 
therefore, the rule of primary jurisdiction applied and the Government could not 
bring an antitrust action covering matters approved by the appropriate regula- 
tory body. 

The Supreme Court held that primary jurisdiction did not apply. The Com- 
munications Act does not provide a regulatory scheme for the broadcasting in- 
dustry, as do the other acts covering the regulated industries, such as common 
carriers, section 313 of title 47, United States Code, expressly provides for the 
continued operation of the antitrust laws and all that the Commission can pass 
on when it licenses stations in the public interest, convenience, and necessity 
(although, antitrust considerations may enter in here); it cannot decide anti- 
trust issues. The legislative history of sections 311 and 313 of the act show that 
Congress did not intend the Commission to have authority to pass on antitrust 
questions. The Court noted that broadcasting is not like the other regulated 
industries: it is still under free competition and its rates are not controlled. 
Thus, no scheme of regulation would be upset if the courts took antitrust suits 
without first bowing to the primary jurisdiction of the agency. 


Southwestern Sugar & Molasses Co. v. River Terminals Corp., 360 U.S. 411 (1959) 


The defendant carrier had filed a rate tariff with the Interstate Commerce 
Commission which contained an exculpatory clause exempting it from liability 
for certain types of accidents. This clause was incorpotated into defendant's 
towage contract with plaintiff. The specified accident occurred and plaintiff, in 
its suit, claimed that the exculpatory clause was void as against public policy and 
that the court could decide this issue without having to refer it to the Com- 
mission, since it was a matter of general law. The Supreme Court, however, 
thought that matters especially within the province of the Commission were 
involved and the courts should not intrude upon its field. 


ss snes 
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Fitzgerald v. Pam American World Airways, 229 F 2d 499 (1956) 


The plaintiff, having been discriminated against by the airline, bro 
against it for damages. The defendant claimed that the rule of 


Court held that the doctrine did not apply since, the law forbiddin 
crimination, the Board could not approve of it; and further bec 
had no authority to award damages for the past misconduct of a 


& such dig. 
ir carriers, 
United States v. Louisville & Nashville Railroad Co., 221 F 2d 698 (1959) 


Where the task to be performed by the Court is merely to determine the m 
ing of words in a tariff used in their ordinary sense and to apply that manatee 
to the facts of the case, the Court will do so; such matters do not have fir , 
be referred to a regulatory agency. St to 

This case follows Great Northern Railway v. Merchant's Elevator Co 259 
U.S. 285 (1922), which is cited in the staff report. However, an import 
qualification of these two cases was soon to come in the following case. + 


United States v. Western Pacific Railroad Co., 352 U.S. 59 (1956) 


The railroad carried a napalm gel bomb for the United States, but only in 
its steel casings and without the fuse and burster. The carrier billed the Govern. 
ment according to a tariff for “incendiary bombs” but the Government refuseq to 
pay, claiming it was only gasoline in containers, which would be at a lower rate 
The railroad sued in the Court of Claims. : 

The Court held that the rule of primary jurisdiction applied and the suit had 
first to go to the Interstate Commerce Commission. “A determination of the 
meaning of the term ‘incendiary bomb’ in the tariff schedule involves factors 
the adequate appreciation of which presupposes an acquaintance with many 
intricate facts of transportation.” 

It had been held in the Great Northern case that where the question is simply 
one of construction the courts may pass on it as an issue “solely of law.” Jus. 
tice Douglas thought this case controlled here, but the majority said that where 
words in a tariff are used in a peculiar or technical sense, and where extrinsic 
evidence is necessary to determine their meaning or proper application, so that 
the inquiry is essentially one of fact and of administrative discretion in technical 
matters, then the case should go first to the regulatory body concerned. 


United States v. Chesapeake & Ohio Railroad Co., 352 U.S. 77 (1956) 


This case is essentially similar to the preceding one and follows the same line 
of thought. 


United Gas Pipe Line Co. v. Tyler Gas Service Co., 247 F. 2d 681 (1957) 


This is a suit by a gas pipeline company to recover rute increases on gas sold 
by it to defendant. At the time of suit there was a proceeding pending before 
the Federal Power Commission on the same matter: this suit was, therefore, 
stayed pending the outcome of the Commission action because, if judgment was 
given now, the Commission’s decision might undo it. 

The last case does not involve one of the agencies mentioned in the request 
but it does point up an issue important in the discussion of primary jurisdiction. 


United States v. Tapor-Ideal Dairy Co., 175 F.S. 678 (1959) 


The Government sues here to compel the defendant dairy to pay a cooperative 
for milk purchased on the ground that refusal to pay is a violation of the Agri- 
cultural Marketing Adjustment Act. The dairy raised the defense of accord and 
satisfaction with the cooperative. 

It was held that the defense of accord and satisfaction did not first have to be 
settled by the Secretary of Agriculture, who is only a concurrent forum with 
the courts. The statute says only that an aggrieved handler “may” file a petition 
with the Secretary—he may also resort to the courts if he chooses. 

The issue in this case is solely legal, requiring no specialized knowledge of the 
milk business and assumption of jurisdiction would not hinder the orderly admin- 
istration of the Government marketing program. This is one of the touchstones 
of the primary jurisdiction doctrine and arises time and again. 
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4. Special questions 


(1) The following question has been asked : “When the Department of J ustice 
once asserted antitrust jurisdiction, can the defendants impede or oust such 
‘risdiction by applying for een approval of the merger which is the 
7 Department’s complain?” 
er to this is most certainly no, in the case of the Federal Communica- 
‘ons Commission and the Securities and Exchange Commission because those 
thon issions simply do not have any antitrust power. 
— the Civil Aeronautics Board, it is empowered to approve mergers and 
nsolidations if it finds them just and reasonable and in the public interest, but 
a forbidden to approve them if they would create a monopoly restraining 
vempetition. With the exception of such mergers, the antitrust laws are sus- 
ded as to all activity approved by the Board. There are no cases on the 
estion of whether these provisions bar a Justice Department antitrust action 
: inst a merger on the basis of primary agency jurisdiction. However, an 
aaa may be found in cases involving antitrust matters between private liti- 
tee Slick Airways v. American Airlines, et al., 107 FS 199 (1951) is an action 
charging, under the Sherman and Olayton Acts, a conspiracy to create a monopoly, 
and to drive the plaintiff out of business by methods contravening the antitrust 
acts. The defendant claimed that the Civil Aeronautics Board had exclusive 
primary jurisdiction of the case because it could approve all the activities com- 
plained of which, under the law, would then become exempt from the antitrust 
laws. The court held that a conspiratorial agreement to drive the plaintiff out 
of business was hardly the type of agreement or practice that Congress meant 
to bring under the Board’s approving power and to thus exempt from antitrust 
liability; since the Board could not approve the kind of agreements charged to 
the defendants if they requested it in the first place, there was no room for the 
’g jurisdiction. 
a Apgar Travel Agency v. International Air Transportation Associa- 
tion, 107 FS 706 (1952), takes the opposite view of essentially the same fact situ- 
ation. Here, the court noted the extremely broad power of exemption from the 
antitrust laws that the Board possessed and on that ground was reluctant to 
take jurisdiction before the Board had had an opportunity to act. 

These cases have been mentioned because there might be some uncertainty 
as to the Board’s power in merger cases: the Board cannot approve a merger 
if it would create a competition-restraining monopoly—but must the Board 
itself first pass on this question? And may the Attorney General disagree, if the 
Board finds no monopoly in the merger? It is submitted that a reasonable con- 
struction of the statute leads to the conclusion that Congress desired to keep 
this kind of merger out of the Board’s jurisdiction and leave it where it was— 
in the hands of the Attorney General. The Slick case tells us that activity that 
the Board cannot approve in the first place is not subject to its primary juris- 
diction, ie., it may be taken up in the first instance by the courts in an antitrust 
suit. 

As to the Federal Trade Commission, it deals only with such things as unfair 
methods of competition and unfair or deceptive acts or practices in commerce 
and has no authority over mergers. Moreover, the statutes clearly state that 
the Trade Commission Act is not to be construed to prevent or interfere with 
the enforcement of the antitrust acts by the Justice Department. 

The Federal Power Commission does have authority to pass on proposed 
mergers and consolidations, Title 16 U.S.C. 824b confers such power in the 
case of public utilities, where the proposed merger will be consistent with the 
public interest. This is the only standard. Title 15 U.S.C. 18 (Clayton Act) 
forbids one corporation’s acquiring the stock or assets of another corporation 
also engaged in commerce where the effect may be substantially to lessen com- 
petition, or to tend to create a monopoly. The same section specifi ally exempts 
transactions “duly consummated pursuant to authority given by the * * * Fed- 
eral Power Commission * * *.” Since this part of the antitrust acts would be 
the one upon which the Justice Department would base its antimerger suit, 
approval of a consolidation of public utilities by the Power Commission would 
bar such an action. It would seem to matter little if the approval of the Power 
Commission were obtained only after the Attorney General had begun his suit. 

The Interstate Commerce Commission has “exclusive and plenary” authority 
to approve mergers and consolidations of carriers subject to the Interstate Com- 
merce Act: 49 U.S.C. 5(11). Section 5(2) empowers the Commission to approve 
such mergers, 5(11) provides further that “any carriers or other corpora- 
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tions * * *, participating in a transaction approved or authorized 
provisions of this section shall be and they are relieved from the ope 
antitrust laws and of all other restraints, limitations, and prohibitions og 

Federal, State, or municipal * * *.” Thus, the Attorney Genera] comma 
bring an antitrust action in the case of a Commission-approved merger a 


UNder the 
ration of the 


again it would matter little if the defendant had not already secured the approval | 
a 


of the Commission at the time the suit was brought: he could simply plea: 
bar an application pending for such approval. ¥ Plead in 

(2) Intervention by the Attorney General before a regulatory body —tt 
been asked whether under existing statutes there is any provision anuj ' 
the Department of Justice to come in as an intervenor before a regula 
mission in a case where such commission has permitted the doctrine 9 
jurisdiction to be invoked. 

Title 15 U.S.C. 21 provides that, in taking action to enforce com 
the antitrust laws, the various commissions and boards must serve no 
action on the Attorney General who “shall have the right to intervene and 
in said proceeding * * *.” This is the only statute found providing 
intervention of the Attorney General in an action before a regul 
sion involving antitrust matters. 

(3) Utility mergers, the Federal Power Commission, and the antitrust juris 
diction of the Justice Department in regard to such mergers.—The following 
question has been asked: 8 

“An antimerger suit is begun by the Justice Department against two Utility 
companies. Shortly thereafter the FPC entertains an application by the de. 
fendants for approval of the mergers and proceeds to grant such approval, Can 
the Justice Department later resume prosecution of its antimerger suit?” 

This question has already been answered in (1) above in the negative, 
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Mr. Sprincrr. Mr, Chairman, may I offer this observation whig, 
I think is pertinent? This matter, as I understand it, is now on appey 
by the State of California and ultimately will be decided by thy 
Supreme Court one way or another. Am I correct. on that, \p 
Lishman ? re 

Mr. Lisuwan. That is my understanding. 

Mr. Sprincer. So I think we will get construction of that by th 
Supreme Court when this matter is finally disposed of. 

The CuatrmMan. I doubt very seriously if the issue we are discussing 
here becomes part of that case on appeal. 

Mr. Sprincer. I think, Mr. Chairman, the issue is whether or no 
the Federal Power Commission can, as Mr. Lishman has said, oust 
the Department of Justice after a case has already been filed by the 
Department of Justice. I think that is the point they are making | 
isn’t that correct ? 

Mr. LisuMan. That is the issue. 

The Cuarrman. Maybe we will get the issue settled then when we 
get the decision of the Court. Maybe that will be your memorandum 
of law. 

Mr. Moss. I would like to have both of them. 

The Cuatrman. All right. 

Well, since that is not settled, suppose we move on. 

Mr. Lasuman. I would like to get the Commissioner’s views gen- 
erally as to whether he thinks it is sound regulatory practice wher 
there is a situation of overlapping jurisdiction and the Department 
of Justice has asserted its authority to act, that the Commission should 
step in and either impede or oust the Department of Justice from the 
exercise of that jurisdiction. 

Mr. Strueck. My answer to that question, Mr. Lishman, is that we 


: 


| 


. . . | 
are an arm of your Congress, this Congress, acting independently of | 


every department of Government. We must exert our best judgment 
and proceed with our cases expeditiously as possible, and in this 
situation, there was no attempt to oust anybody from jurisdiction. 
We had a deadline at the end of the tax year or millions of dollars 
would be lost to the customers. You will recall that in the order 
approving the merger, those tax savings were isolated and directed to 
be funneled to the consumers. 

Mr. Lisuman. But those—but the Commission does not have a rule 
requiring such funds to be placed in trustee reserve account; does it! 
Mr. Srvurck. I don’t think that makes a lot of difference, the point 
Is--—— 


| 


Mr. LisuMAn. It made a lot of difference in the Colorado Inter | 


state case. 
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Mr. STUECK. Well, I think the Colorado Interstate was the excep- 
a and that is the only case in which I have come across in the 
nearly 6 years [have been on the Commission. gut pie, 

Ordinarily the pipeline company itself is larger than any ane - 
ing company would be. In addition if you make up bonds, the 

remium is chargeable against the consumers. 

Mr, Lisuman. It could be charged to the stockholders. 

Mr, Srveck. My understanding of the law is that is an above-the- 
line charge, it is an operating expense and has to be— 

Mr. Lisuman. What incentive does the Commission hold out to 
these eomlipanies to. stop them from continually filing for temporary 

i ses ¢ 
OM, Srercm, What incentive does the Commission hold out? 

Mr, Lisuman. Yes. ! 

Mr. Sruecx. It is trying its best to get rid of its backlog. I will 
agree with all of you gentlemen that is bad for everybody. 

Mr. Lisuman. I have read the justifications of the Federal Power 
Commission before the Appropriations Committee over a period of 

ears and J have seen bitter complaints made by your Commission 
that the companies are very unreasonable and keep continually filing 
for rate increases which they should know are utterly out of line; is 
that correct ? 

Mr. Srvzck. I think the companies do file with so-called fat in every 
filing, I don’t know how we can stop them from doing it. We can 
keep them from collecting it on final hearing. We have raised the 
interest. rate on refunds from 6 to7 percent. 

I don’t know if that is an incentive, but certainly it is an induce- 
ment to keep them from filing for anything more than they actually 
expect to get. 

Mr. LisomaNn. Isn’t it a fact that by means of these temporary rate 
increases, Which are suspended under the 5-month rule that the com- 
panies are now devising means of providing themselves with a re- 
volving fund for making additions and betterments to their capital 
structure ? 

Mr. Sturcx. Well, you said a temporary increase. 

Mr. Lisuman. Well, a suspended increase. 

Mr. Sturck. They file an increase. Now the only alternative that 
we have, the only course we have under the present law, they may file 
any time they see fit. 

r.LisoMan. Yes, sir. . 

Mr. Stvecx. We have no way of stopping them. We can exercise 
our rights of suspending the use of that new rate for a period not 
to exceed 5 months after which it becomes their right as a matter of 
law to put that rate increase into effect. We can’t stop them from 
doing it. 

Mr. Lisuman. That is correct. But can’t you—then you also, in 
that order do you not provide for a refund ? 

Mr.Sturck. Yes, sir. 

Mr. Lisoman. Of the excess that may ultimately be found ? 

Mr. Srurck. Yes, sir: we provide for payment of a refund with 7 
percent interest. 

fr. Lisoman. Wouldn’t it slow the whole process down if they 
knew the whole amount subject to refund had to be placed in a trustee 
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reserve account so they could not use those tremendous amo 
totaling over $600 million for the purpose of operating their busine 
, 7 } : . . egg? | 

Mr. Srvueck. I don’t think that is the solution to the problem, } 
think the solution to the problem is to have us develop enough [| 
perienced staff to conclude these cases within the origina] Petia 
contemplated by the law. When the fieldwork and the summarizg; 
of the fieldwork, the staff analysis, and the staff position are devel * 
these cases are not pending too long before the Commission jtgif 
It is in the preparatory work impeded by the lack of experienced | 
supervisory personnel, that is the key to the whole logjam. 

Mr. LisomAn. How long has the Panhandle Eastern case inyoly; 
Detroit been before the Commission ? ms 

Mr. Srueck. It has been there for a long time, and that ig thy 
result of many faults. The examiner was very long in getting out his 
decision 

Mr. Lisoman. How many years has it been pending? 

Mr. Srveck. I tihnk it has been pending about 5 years, if I recall 
correctly. 

Mr. Lisuman. Yes, sir; How long has it been since the courts p. 
manded the case to the Federal Power Commission ? 

Mr. Srurck. I would judge it has been remanded for cht | 
months to a year. 

Now then—you come into the place where it is the fault of Pap. 
handle. They sought to introduce a new type of evidence, a new 
approach to the cost of gas. We have had various accepted systems 
in effect for years. Now they want to introduce ancthan one and 
they are fighting to try to get that into this case and we are trying 
to get the case concluded. 

Mr. Lisuman. Mr. Stueck, are you familiar with the indictment 
that was brought by the Department of Justice filed April 30, 1958, 
in the U.S. District Court for the Eastern District of Wisconsin | 
against the American Natural Gas Co., Northern Natural Gas Co, 
People’s Light & Gas & Coke Co., and officials of those companies! | 

r. Stueck. Yes, sir. And I would like to now tell you the full 
story of that as I know it. 

Mr. Lisuman. Well, I was going to inquire, is it a fact—— 

Mr. Strurcx. May I—go ahead. 

Mr. Lisuman. Is it a fact that members of the Commission or | 
whether you as a member of the Commission attended upon the At 
torney General Brownell, and made certain representations concern- 
ing this indictment? Is that a fact? 

Mr. Srvurck. I accompanied Judge Digby to visit with the Attorney 
General. 

Mr. LisomMan. What Attorney General was that ? 

Mr. Stveck. I think that was Mr. Brownell. 

Mr. Lisuman. Yes, sir. 

Mr. Stuecx. He was the Attorney General at that time. 

Mr. Lispman. Yes,sir. About what time? 

Mr. Srueck: May I give you the sequence of events? 

Mr. Lisuman. Yes, sir. I would like to have you describe the dis 
cussions you had with Attorney General Brownell with respect to this | 
indictment. ‘ 

‘Mr. Srurcx. My first information about this indictment came as4 
result of a telephone call, as I recall, in the first part of July 1957. | 
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yas of the impression that it was Mr. Hansen who called, but since 
our Chairman has testified that Mr. Bicks called him first, and that 
he referred Mr. Bicks to me, the Chairman being in that period where 
he was not reconfirmed as yet and I was Acting Chairman for the day, 
the gentleman athe Sener ene onine line sane want to eG to you 
release. We are filing antitrust proceedings against three out 

y, Eien companies in this proceeding for the Chicago market,” the 
hattle of the giants to which I have referred, which was a terrifically 
h, no-holds-barred fight among the four companies. He also said 
“There may be political repercussions to this as we are not filing 
against Tennessee and Mr. Dewey’s office represents Tennessee,” I said 
That is incorrect, because Mr. Dewey’s office does not represent Ten- 
nessee, and * ne - I know never has. Are you sure you are cor- 

t on your facts 
“He ood “T think it is an open and shut case,” so I said “I don’t 
know aah elon yoehe been going on. Let me call our staff people 
who have been handling it. 

I spoke to Mr. Robert Russell, Assistant General Counsel for Cer- 
tificate Matters, I think I spoke to Mr. Carl Kallina, Chief of our 
Bureau of Rates and Gas Certificates, and I said “What has been 
going on that. would lead to an antitrust proceeding against three of 
these parties ¢ 

The report I got was that whatever anyone was doing, everybody 
was doing, that numerous offers and counteroffers of settling that 
case had been ynode me sank ey were not conscious of any antitrust 
violations on behalf of anybody. 

So I called Mr. Bicks back and invited him to come over and talk 
with the members of our staff, which he did, and he brought some 
other gentleman with him whose name I do not know. 

I called into my office Mr. Kallina, and Robert Russell. After 
discussion of what they knew about the case in my presence, they said 
“And come and see the records that we have in the matter.” 

Keep in mind this was a very touch and go situation in which four 
great big giants were competing for a market. 

The press release which Mr., whoever he was on the other end of 
the telephone read, had a sentence or two in it indicating that this 
proceeding was brought with the full knowledge and consent and 
acquiescence with the Federal Power Commission. 

Well, imagine our position if that release had gone out where we 
who were going to judge this case between four big competitors, had a 
part in filing antitrust proceedings against three of them. 

Mr. Bicks said he would go into the facts of the case, that he would 
look into it further, and check the information that he had. 

Subsequent to that time, and I cannot tell you precisely when, Judge 
Digby, who was awfully disturbed about this thing because any way 
we would have decided the case would have been extremely bad, had 
we decided it for the one company that was not sued, there would 
have been implications, if we had decided for any one of the companies 
which had been sued, there would have been implications, and we were 
trying to keep the case on an even keel, get it finished, and get it 
decided so that gas could be brought to the nearly half million homes 
In the Chicago area. 
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Judge Digby came into my office one day and said “T haye 
pointment,” I believe was the word he used, “with the 
General, and I would like for you to come along with me.” 

We did not ask the Attorney General, I did not ask Mr, Bieks, 
anybody else connected with the Justice Department to refrain ian 


the prosecution of those suits. I said “You people must do yoy 


an ap 
Attorney 


en 


business, and we must do ours. But it seems to me that thet jc | 


something in this case that everybody doesn’t know about.” 

And the whole gist of the conversation with the Attorney Genen| 
was to ask him to see that a thorough and complete examination of g} 
the facts in that case was made. 

Never at any time did we ask him to cease and desist from Prose. 
cuting the case, if he felt that was the thing to do. : 

Mr. Lisuman. Did you have any correspondence with the Depart. 
ment of Justice about this matter ? 

Mr. Srurck. The only correspondence that we had was, T think 
that a copy of the proposed press release on El] Paso was sent oye 
and it may be that they sent a copy of the proposed press release gy 
this Midwestern matter. 


Mr. Lisuman. Did you report to your fellow Commissioners thy | 


results of your discussions with the Department of Justice? 

Mr. Srvreck. I think—there weren’t any other Commissioners 
around except Commissioner Digby and myself. The Chairman ws 
not—he was there, but officially not there. I think Mr. Connole ws 
away on a vacation. 


Mr. Lisuman. Was there any official action taken by the Commis 


sion with respect to this matter ? 
Mr. Srvurcx. No, sir; and I don’t think any official action was ap. 
propriate to be taken. 


Mr. Lisuman. Did you ever discuss this matter with any other | 


representative of the executive department ? 

Mr. Srvureck. I did not. 

The Cuarrman. I didn’t get who he talked to. 

Mr. Srureck. The Attorney General, who, at that time, was Herbert 
Brownell. 

The Cuarrman. You talked to him personally ? 

Mr. Srveckt. Yes, sir. 

The CuatrMan. Or someone in his office ? 

Mr.Stvurcr. No. Judge Digby asked me to accompany him. 

The CratrmMan. Pardon ? 

Mr. Srureck. Judge Seaborn Digby of our Commission asked me to 
accompany him to the office of the Attorney General, which I did, and 
we talked tothe Attorney General. 

The Coarrman. Whoelse was there? 

Mr. Srueck. Nobody else that I recall, sir. I think Mr, Bicks was 
asked to come in but Mr. Bicks was away at the time or something of 
that sort. 

The Cuatrman. Who made the appointment ? 

Mr. Srvueckx. I did not make the appointment. I believe that Judge 
Digby did. 

The Cuamman. You don’t know whether Judge Digby made the 
appointment himself, or whether the Attorney General called Judge 
Digby? 
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Mr. STUECK. I do not know that. The statement made to me by 
Sn Digby when he called was to say, “I have an appointment with 
h Attorney General and I would like you to come along with me.” 
The CuairMaN. Did he tell you what the appointment was about? 
Mr. Srveck. The appointment—yes, about the Midwestern situa- 
The Cuateman. Had the Commission discussed the indictments ? 
Mr. Srvzcx. There were no indictments at that time. 
The CuHarrMAN. Were there reports that indictments might be 


, Yes, sir. The proposed press release I had knowledge 
the Carman. Well, was the purpose of this visit by you and 
Judge Digby to try to persuade the Attorney General not to pursue 
this matter-—— ; 

Mr.Srurck. No,sir. hii 
The CHAIRMAN (continuing). Because of the effect it would have on 
service ? 

Mr. Srvrck. No, sir. 

Our sole purpose was to ask him to see that the thing was thor- 
oughly investigated before the antitrust suit against three or four 
competitors was filed. 

The CHarRMAN. Go ahead, Mr. Lishman. 

Mr. LisuMan. Well, do I understand you that it was incorrect, 
someone had incorrect information at the Department of Justice, that 
Mr. Dewey’s firm represented ‘Tennessee / 

Mr. Srveck. That was the information conveyed to me. 

Mr. Lisoman. Well, is it correct 

Mr. Sruecx. I thought if they could be wrong on that fact they 
could be wrong on other facts, too. 

Mr. Lisoman. Yes, sir. 

Is it correct in that case one of the subsidiaries of Peoples Natural 
Gas Co. was Natural Gas Pipeline of America ? 

Mr. Sturcx. The Peoples System was represented by the Dewey 
firm, and they were one of the companies being sued. 

Mr. Lisuman. Is it correct that another of the defendants, namely, 
Northern Natural Gas Co., was represented by Sullivan & Cromwell? 

Mr.Srvrck. I believe they were, I can’t say for certain. 

Mr. Lis an. Is it correct that the fees 

Mr. Srurck. I believe that Sullivan & Cromwell 

Mr. Lisuman (continuing). That the fees for services of each of 
these firms in some part in connection with their representation in this 
antitrust suit were submitted to be included in the cost of service by 
Natural Gas Pipeline Co., and by Northern Natural Gas Co.? 

Mr. Srurcx. I believe it was proposed to be charged. I do not 
believe there has been any Commission action on whether or not it is 
proper or improper. 

Mr. Lisnman. Well, is it correct that in 1958 Sullivan & Cromwell 
charges in the amount of $202,500 was proposed to be included in the 
cost of service of Northern Natural Gas Co. / 

Mr. Srurcg. I would not be able to affirm that of my own knowl- 
edge, but I presume that is correct. 
mara. IT am reading from an exhibit that is already in the 

ord, 
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Mr. Srveck. Yes, sir. 

Mr. Lisuman. And that in 1959 that the fees to that fir 
amount of $77,089.43 was also proposed to be included in 
of service ? 

Mr. Srveck. I think that is correct. What the services eon 
of, I do not know. I presume they would not be able to ch 
much for just an antitrust suit. 

Mr. Lisuman. Is it correct that with respect to—— 

Mr. Srureck. There are a lot of corporate structures being maj | 
and financing and passing on proposed bond issues and stock isu 
and that sort of thing which is the kind of thing that Sullivan 
Cromwell, for example, do. 

Mr. Lisumawn. Is it also correct that the Dewey firm in 1957 gp. 
mitted fees, had been paid fees, which were tendered to be include 
in the cost of service of Natural Gas Pipeline Co. of America jp the 
amount of $132,563 ? 

Mr. Sturck. I believe that is in this record already. 

Mr. Lisuman. And again in 1958 in the amount of $41,500! 

Mr. Srvreck. I presume that is correct. 

Mr. Lisuman. Now, I would just ask you those questions by way 
of introducing the next question, which is: Do you have any pug. 
tion as to the propriety of having fees had allocable to representa. , 
tion in an antitrust suit being included in the cost of service? | 

Mr. Srvueck. I have not briefed that question and I don’t knoy 
what the law is. | 

Mr. Lisoman. Do you have any viev's on it ? 

Mr. Srurecx. I would hope that the law is that it is not toh 
included in the cost of service, but if it is we would have to alloy 
it as such. 

Mr. Lisuman. And if the law is that way, do you think the Con. 
mission would recommend that it be changed ¢ | 


™ in the 
the COst 


Sisted 
arge that 


Mr. Sruecx. I would recommend, I don’t know what my fellow 
Commissioners would recommend. 
Mr. Lisuman. Mr. Chairman, we have a number of references to 
contacts of persons apparently of a social nature with Commissioner | 


Stueck, and we have them tabulated, but in view of the fact that we | 


were unable to correlate them with any pending cases before the Com- | 
mission I do not feel that as counsel I should go into those matters. 


Stueck ? rail 
Mr. LisuMan. Yes, that concludes my questioning. 
The Cuamrman. The committee will recess until 2 o’clock. 


(Whereupon, at 12:15 p.m., the committee recessed, to reconvers | 


at 2 p.m., the same day.) 


AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

Mr. Lishman, I believe you had concluded your questions as We It 
cessed for the noon hour. 

Mr. Lisuman. Yes, sir. 

The Cuarrman. Mr. Mack, do you have any questions! 

Mr. Mack. Yes, Mr. Chairman. 


' 


The Cuarrman. Does that conclude your questions of Commissioner | 
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First, to see if I have clear in my mind the action of the Commis- 
‘on if regard to this antitrust case, it is my understanding that the 


$l . r € ran ; 1 \ 1 ve ve 
Commission has not taken any action in the Chicago case. 


TESTIMONY OF FREDERICK STUECK—Resumed 


Mr. Srurcx. That case ended up after about 21% or 3 years of bat- 
tling with the examiner issuing a partial opinion but it ended up with 
all applications being denied, so as a result of the battle nobody got 


OP Mack. That is the examiner’s decision. 

Mr. Stuzck. No, sir. Final decision of the Commission. 

Mr. Macs. Well, then, did the Commission uphold the examiner’s 

inion ¢ ! 

Mr. Srveck. Yes, sir. 

Mr. Mack. They did. ; 

In other words, the Commission approved the opinion of the exam- 

r. 
ve Sruzcx. Yes, sir. The main reason for the failure was the 
nonsupply of Canadian gas. There were other matters but nobody 
got any gas out of this fs} 

Mr. lion. I thought you indicated that the pendency of the suit 
had something to do with it. 

Mr.Srvzcx. No, sir; I didn’t infer that. 

Mr. Mack. This is the case that the witness referred to just before 
lunch is the one I have reference to. 

Mr. Srveck. Where the four parties were competing for the Chi- 
cago market. 

Mr. Mack. My colleague would have it further identified. It is 
dear in my mind. Is there any particular name that is associated 
with, as you recall it ? 

Mr. Bennetr. What were the names of the parties? 

Mr. Srurck. The names of the companies competing were the 
Northern Natural System, the American System, the Tennessee 
System, its proposed subsidiary, Midwestern, and the People’s System. 

Mr. Mack. Tennessee had also made application. 

Mr. Srvrck. Yes, sir; Midwestern is a wholly owned subsidiary of 
Tennessee. 

Mr. Mack. Did you or did you not testify this morning that you 
were reluctant to make a decision in the case because of the suit 
— 
Mr. Sturcx. No; I said the first news release that was proposed to 
bemade indicated that this suit was being filed by the Justice Depart- 
ment with the full knowledge and consent of the Federal Power Com- 
mission. I said I thought we would be in an extremely embarrassing 
svar if we would try to be impartial judges of the competition 

tween four different parties, and we had been a party to antitrust 
suits against three of them. 

Mr. Mack. Well, you weren’t a party to it, though; were you? 

Mr. Sruzck. We were not. I said to the gentleman he must do 
his ~ as he saw it, but, as I had no previous knowledge of this 
thing, I did not want the Federal Power Commission to be named as 
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one of those who were seeking to bring antitrust proceedings Against 


the parties who were before us as parties litigant. 

The CuarrmMan. Well, now, are you talking about the 
ceedings, or are you talking about the indictments / 

Mr. Stvurck. Well, I am talking about the antitrust proceedings jp 
the Midwestern matter out of which criminal indictments also arose 

Mr. Mack. Yes. 

But you were not reluctant to express your opinion or take 
action during the time that the suit was pending ? 

Mr. Sruecx. Well, that suit had been going on for some 2 years. 
plus, and we were anxious to have the matter concluded so that y 
supply of gas might be brought by somebody into the Chicago marker 
which was desperately in need of gas. The figure that T saw one time 
as I testified this morning, was that there were some 500,000 homes 
in the Greater Chicago area which had been waiting for gas, some 4s 
long as 5 years 

Mr. Mack. I understood that this morning. So what action did 
the Federal Power Commission take ? 


antitrust pro- 


any 


Mr. Srurcx. We were unable to grant a certificate to any of the | 


competing parties. 

Mr. Mack. But that was because of the availability of gas, and not 
because of any action which was being taken by the Federal Govem. 
ment ? 

Mr. Srvurcrk. Yes; I think that is right. Those antitrust suits op 
criminal indictments are still pending and untried, I believe. 

_ Mr. Mack. I didn’t think that you made that quite clear this mom. 
ing. 

The CuatrMAN. How long have they been pending ? 

Mr. Srurcx. About 3 years now, I believe. 

Mr. Mack. That was against three of the four concerns; is that 
right? 

Mr. Srureck. Yes, sir. 

Mr. Mack. Northern Natural, People’s, and American. 

Mr. Stvureck. Yes, sir. 

Mr. Mack. I just have a couple of other short questions. There is 
another question that has been raised that perhaps it would be a good 
time to clarify now, and that is ultimately Midwestern did make ap- 
plication for Canadian gas. 

Mr. Strvurck. After the first battle of the giants, as we call it, failed, 
then the parties got together and Midwestern’s southern section was 
built to bring American gas up from the South to about Joliet, Ill. 

Subsequent to that the second application of Midwestern was filed 
in which Midwestern will be the wholesaler bringing in gas from 
Canada and will then distribute to other pipelines. 

Mr. Mack. In other words, Midwestern will distribute to Norther 
Natural and People’s and American. 

Mr. Srueck. I don’t think they will distribute to Northern. North- 
ern has its own supply from another source, but they have some of 
that Northern territory which they are now supplying, but Midwestern 
will supply gas to the American system. 


Mr. Mack. I can’t understand it, if they were all applicants before | 


why they would not be again. Is it because of the antitrust suit or 
the indictments that caused the other concerns not to— 
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ck. ] am unable to say that but I think it would have been 
bad for the public interest to have started the battle all 
because some of these Northern States have been needing 


Mr. STUE 


extremely 


again, ; eee 
over a long, long time, and this continual fighting goes on and on. 


. in meantime the people don’t get the gas and they are paying for 
the fight, because that is definitely a cost of service, the application 
for additional certificates of public convenience and necessity. 

Mr. Mack. Did you say the battle is starting all over again? 

Mr. Srurck. No, I didn’t say that. Your question as I understood 
it was, Why didn’t they start all over again and I said I was grateful 
that they didn’t because it would not be in the public interest to start 


battle going again. , bio didn. 
7 aoels have been another delay for an indefinite time into the 


<5 It looks to me like if it were adyisable for them to do 
so originally it might be advisable for them to do so this time. Are 
they so concerned with the public interest that they are not going to 
become involved or compete with another company when they think 
itis going to cost the consumers too much money ¢ : 

I haven’t noticed that characteristic among the power companies 

int t. 
»_ 9 ll I have been in lawsuits, and we have fought hard and 
could not reach a settlement. Then rather than start all over again, 
somehow or other we met on a common basis upon which to work out 
an agreement, somehow, someway. 

And I suppose that is what happened here. I have no personal 
direct knowledge of why the other companies did not file. 

Mr. Mack. Mr. Chairman, I have one or two other questions I 
wanted to get into at this time. ws 

Mr, Commissioner, you seem to have principally representatives of 
the power companies in your social circle, and I am not being criti- 
cal oie inquisitive. I wonder if that is true. 

Mr. Srveck. My whole State of Missouri is a consumer, and I have 
many friends, many people come up here to see me. I am actually 
grateful their names didn’t get into the newspapers, and so forth. _ 

I see by the latest—by a late news release we have one oil well in 
Missouri. 

Mr. Mack. I beg your pardon. 

Mr. Sturck. I said we were a total consumer State. We have no 
gas fields or oil fields, although I did see that one oil well was brought 
inthe far extreme northwest corner. 

_ Mr. Mack. I want to be sure I understood your testimony. You 
indicated that many of these people were just social acquaintances 
who came into your office to pass the time of day. 

Mr. Srunck. Yes, sir; and I have many 

Mr. Mack. They ask about your wife and how things were going, 
and so forth. 

Mr. Srurck. And I have many, many other visitors at my home 
and at my office who have nothing to do with the gas business and 
visits of the fellows who pay the gas bills. 

Mr. Macx. Of course most of the people calling at your office 
would be calling for business purposes. 

. Stuck. Yes, I think the major programs. But there are 
many people who come here from my home State, home city of St. 
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Louis, who have nothing to do with the gas business who drop in anj 
visit, and to say “How do you do?” 


Mr. Mack. Now if you have all of these people who are social gp. | 


quaintances who are interested in or employed by people who—con 
cerns being regulated, isn’t it difficult to keep from relating to the 
cases pending ¢ 

Mr. Srurcx. I do not find it difficult to do so. Social obligation 
are one thing. Deciding cases is an entirely different activity 

r. Mack. I notice in the case of Mr. Wimberly—was it? 

Mr. Srvurcr. Yes, sir. 

Mr. Mack. He seemed to be very active in the gas circle Power 
circles. And yet he is alsoa very close personal friend. 

Mr. Srveck. I wouldn’t say he is a close personal friend. He is, 
friend. I have visited in his hone—— 


Mr, Mack. He is close enough so that you have dinner with him | 


on Christmas Day. , : ; 

Mr, STUECK. Well, on this particular Christmas Day. That is no: 
a regular occurrence. The one and only time it has happened. 

Mr. Mack. Well, this matter was just called to my attention this 
morning. 

Mr, STurck. Yes. 

Mr. Mack. But I raise that question that he must have been a right 
close friend of yours. 

You testified before the committee that he never refers in any way 
to any of the cases pending before you. 

Mr. Srvurcx. That is right, on the merits of the case. Occasionally, 
he has come in 

Mr. Mack. Now, socially he would refer to the status of the case, 
isn’t that right ? . 

Mr. Srvurcx. When we are out at a social affair, I have never—I 
have no recollection of his ever mentioning any cases pending before 
the Commission. He does come in to the office occasionally, in which 
usually a matter of expediting, getting cases going would be men- 
tioned. 

Mr. Mack. In other words, if he is interested in the status of the 
case, he would inquire about at your office rather than at his home or 
your home? 

Mr. Srurcg. Yes, sir. 

Mr. Mack. Or someplace in town? 

Mr. Srvurck. Yes, sir, that is right. 

Mr. Mack. Now, do you have other people besides these ones re- 
ferred to today who inquire about the status of the cases? 

Mr. Stvrcr. I think—do you mean any people other than those 
already named ? 

Mr. Mack. Yes, I do. Mayors of communities, Members of Con- 
gress ¢ 

Mr. Sturcx. Members of Congress, yes, sir. Just recently, the city 
of Kirksville, Mo., made its case to get some gas before the Missouri 
Public Service Commission. It was opposed thereby local propane 
dealers but the Missouri Commission granted a certificate. The case 
was then brought before us on a 7(a) application, and Kirksville, 
thinking that it had its certificate already, made nothing of a cas’ 
before us, so we could not grant them their 7(a) application. 
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But, we left the case open so that if they could make a case they 
aveanopportunity todoso, ae 

ma _ Seeeeitlon called me, the chairman of your Appropriations 
Committee called me, and said he didn’t want to interfere with the 
matter, but he had inquiries at home as to why gas was being held up 
for Kirksville, and what was the next thing to do, and that was it. 

Mr, Mack. But you had no case pending at the time ¢ 

Mr. Srvrecx. The case had been decided, and 

Mr. Mack. Prior to that time? 

Mr. Srueck. Prior to the time, yes. 

Mr. Mack. And there was no further issue? 

Mr. Srveck. No, sir. ; ; ; 

Another situation, two towns in Missouri, which I recall, the city 
of Macon, Mo., and the city of Montgomery City, had been granted 
t/a) applications for a supply of gas; they were to develop their own 
municipally owned local distribution systems. Both of them had 


trouble with working out the financing, by the date, which we had 
fixed in the order. s the time approached, both of them called and 
sid, “We have had extreme difficulty in working out a financing 
plan mainly because we are inexperienced in this kind of thing. What 
ean we do” ma ' 

I suggested that they file an application for an extension of the 


effective date. iL 

Mr. Mack. Mr. Chairman, I yield the floor at this time. 

TheCuamrman. The gentleman has consumed 15 minutes. 

Mr. Bennett ? 

Mr. Bennett. Mr. Stueck, you were not in town when Mr. Corcoran 
was down to the Commission offices discussing the M/idwestern case? 

Mr. Sturckx. That is right. 

Mr. Bennett. With your fellow Commissioners? 

Mr. Stuzcx. The record shows that on that day I was at Phoenix, 
Ariz, making a speech to the annual membership meeting of the 
Independent Natural Gas Association of America. 

Mr. Bennerr. You were in Phoenix? 

Mr. Srueck. Yes, sir. 

Mr, Bennerr. Yousaw Mr. Freeman of Midwestern there ? 

Mr. Srueck. Yes, sir, I testified to that. 

Mr. Bennerr. Did you see Mr. Symonds? 

Mr. Struck. I saw Mr. Symonds. 

Mr. Bennetr. Of Tennessee ? 

Mr. Srurck. I did not speak with him. 

Mr. Bennerr. You did not speak with Mr. Symonds? 

Mr. Srurcx. No, sir. 

Mr. Bennerr. You did speak to Mr. Freeman ? 

Mr. Sruzcx: Yes, sir, I testified that. on Monday evening there 
was an outdoor party in the patio or quadrangle of the Westward Ho 
Hotel. There were 300 or 400 people there. There was music, there 
was much conversation, and as I was going toward the entrance, I 
came upon Mr, Freeman. He said, “How do you do,” passed the usual 
social amenities and the only thing that was said at all with respect 
to this case was about the last sentence. My best recollection is that 
Mr. Freeman said approximately “I certainly hope that the Commis- 
sion gets out an acceptable order before the deadline.” And I think 
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I smiled and said, “We hope so,” or something noncommitta} and 
then walked off. That was all the conversation that took place r 
Mr, Bennett. Did he know you had taken a position on the 
of return ? a 

Mr. Srvurcr. I don’t know whether he knew it or not. 

Mr. Bennett. Did he indicate that he might have known what 
your position was? 

Mr. Srurck. No, sir. 

Mr. Bennerr. Are you absolutely sure that he didn’t mention ¢h; 
divestiture proposition that Mr. Corcoran talked to—— ’ 

Mr. Struecx. No, sir, that was not mentioned. 

Mr. Bennerr. To Commissioner Kline? 

Mr. Srueck. I am certain of that. 

Mr. Bennett. Do you think he thought you were in his corner! 

Mr. Srurck. I don’t know. 

Mr. Bennett. He just asked you to get out a decision that would 
be acceptable ? 

Mr. Srurck. He said, “I hope that the Commission can issue ay 
acceptable order before the deadline,” the deadline seemed to be what 
worried him. 

Mr. Bennett. Did he say acceptable to whom ? 

Mr. Sturck. No, sir, and I didn’t press him for an answer. 

Mr. Bennett. I take it that he meant that the decision would ly 
acceptable to him. 

Mr. Srurck. I presume that is what he meant, because if the Com- 
mission issues a certificate, it does not become effective until accepted 
by the applicant. 

Mr. Bennetr. Well, there was no one contesting the issuance of the 
certificate except the coal companies, is that correct ? 

Mr. Srveck. That is correct. 

Mr. Bennett. Is that a common practice to contest every certifica- 
tion as a matter of policy ? 

Mr. Stureck. Everything. 


Mr. Bennett. Because of its competitive features with natural gas | 


as compared to coal ? 


Do you think Mr. Freeman was concerned about the certificate, as | 


much as he was concerned about the rate of return? 

Mr. Sruecx. I would be probing his mind. I had the impression 
he was worried about time running out. That is purely a guess, | 
don’t know what he was thinking. 

Mr. Bennett. Well, do you think by the word “acceptable” that he 


meant you ought to get it out expeditiously? He didn’t say anything | 


about getting it out on time, did he? He said get it out? 
Mr. Stueck. Before the deadline. 


Mr. Benverr. In a way that would be acceptable, is' that correct! 


Mr. Srvrck. Well, I presume what he meant was that we would isste | 
an order that he could accept and that we would get it out before the | 


expiration of the time. 


Mr. Bennert. When did you find out that Mr. Corcoran had beet | 


around discussing this divestiture of Midwestern ? 
Mr. Srvrck. T arrived back in Washington on Wednesday evening, 

and went directly home. My secretary had brought the agenda mate 

rial for the next day’s meeting, which was Thursday; and I think thet 
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at the meeting on Thursday morning was the first time I heard about 
Mr. Corcoran’s visit. 

Mr, Bennett. The morning following your return ? 

Mr. Srurck. Yes, sir. saris 

Mr. Bennett. Were you told, then, about Mr. Corcoran’s visit ? 

Mr. Srueck. Yes, it was mentioned. 

Mr. Bennett. What he had said ? ; tos 

Mr. Srueck. Yes, sir. I don’t know that I was given the intimate 
briefing on everything he said, and did, but I knew Mr. Corcoran had 
heen there and had spoken about the case. 

Mr. Bennetr. Were you and Mr. Kline satisfied that 614 percent 
was a reasonable rate of return and the rate should be fixed at that 


a My position on that, Mr. Bennett, is this: The southern 
section had been certificated at 614 percent. I did know they had had 
some trouble financing it. , ; 

The testimony in this case, based upon, I think, Mr. Symonds’ own 
testimony, was that at 614 percent they could not pay the interest on 
their bonds. I was not sure that was correct or not. He did so testify. 

Mr. Bennett. Did the Tennesee Co. support the Midwestern 
financing of the southern part of the system ? 

Mr. Srurck. Yes, sir. 

Mr. Bennett. It did. 

Mr. Sturck. I was going to say, my desire was to bring gas to the 
people in these areas as yet unserved. I wanted to hold to 614 percent, 
and I still want to hold to 614 percent, if possible. But I didn’t want 
tokill off the project for the benefit of, say, one-fourth of 1 percent. 

It was obvious when I got back that two of the Commissioners feel- 
ing that the thing should be left open if I had just pulled my neck in 
and said 614 or nothing, we probably would have ended in a stalemate 
and noorder 
‘Mr. Bennett. You had what? 

Mr. Stvrcx. We probably would have ended in a stalemate and no 
order would have been issued. 

I think the important thing is to get the gas in, and in the future 
we can fix all the prices and all the figures, and the company can’t get 
out once they are in. 

Mr. Bennerr. Was there actually any reason why you couldn’t fix 
the rate on October 31 had a majority of the Commission been able 
to agree? 

Mr. Stueck. Well, actually, we didn’t know what rate to fix. I 
didn’t know what rate to fix.. I was not ready to grant them 7 per- 
cent, although all the intervenors in the case who wanted the gas were 
willing to take the gas with a 7-percent rate of return granted. 

[I was sure that 6 percent would not do it. But whether it was 
64, 614, or possibly 684, it was not possible to tell at that time with 
all of the unusual cireumstances of this being a Canadian import. 
There is no treaty between Canada and the United States bearing on 
the importation of gas in this sort of case. The appearance of the 
coming market was very dismal. 

I think it is now well known that the first 44 days of this year were 
extremely bad. Right now, I think the conditions have improved, 
and about a week or so ago, I asked one of our stati men to make some 
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rough figures to see what could be done now in his judgment. 

think somewhere between 614 and 61% will do it, if it were cone} d ; 

right now. Uded 
There has been a plan of financing which has been submitted an 


accepted. However, there are differences between a plan and the | 


final consummation of what works out. 

Mr. Bennetr. Mr. Stueck, the plan of financing, as submitted } 
the company in December, carried with it the firm commitment, 
through letters of intent as to what would be done, is that not go! 
If there were no commitments with respect to the financing, wha 
would the plan be worth so far as the Commission is concerned? 

Mr. Srveck. Well, I think there is a letter of intent, but I think 
those things are always written with some sort of a way to get out 

Mr. Bennett. Asa way to get out? 

Mr. Srvecx. I think so. 

Mr. Bennett. Well, usually, the letter of intent has a limitation 
on it. 

Mr. Srurck. Yes. 

Mr. Bennett. In respect to time, does it not? But you couldn} 
approve a plan of financing unless it carried with it definite com. 
mitments by the people who were going to provide the financing, could 
yOu ! 

. Mr. Srvrck. I think the plan as proposed was acceptable. 

There are two schools of thought on this financing. 

Mr. Bennett. Two schools of thought on what ? 

Mr. Stvurck. On financing. 

Mr. Bennett. I think there are more than two schools, but go ahead, 
Mr. Srvuecx. What I mean is this: Some companies have a lar 
equity ratio, and others prefer a large debt ratio. The theory isif 
you have a large equity ratio in order to make people buy vour stock 
you have got to give them a return of, say, 10 percent on equity. You 
can borrow money for five plus percent. I would much prefer a lower 

debt ratio for a company. 

Tennessee has traditionally financed at high debt ratios. 


Mr. Bennett. This is one of the strangest types of rate fixing that | 
has been brought to my attention, because here it appears that the | 


staff of the Commission was under the impression that a rate of 


return was to be fixed and they proceeded on that basis, and madea | 
recommendation. It also appears that both you and Commissioner | 


Kline were of that opinion, and that you came to a conclusion similar 
to that of the staff. 

It also appears that the natural gas company concern wanted 
greater rate of return fixed, I am speaking about the October pro- 
ceeding. 


So everyone except Commissioners Kuykendall and Connole were | 


intending to fix a rate of return at the time the certificate was issued. 
Ts that a factual statement of what the situation was ? 
Mr. Srvrcx. I wish I could have been sure what the right rate to 
apply would be. 


Mr. Bennetr. You were sure what you thought it ought to b, | 


weren't you ? 


Mr. Sruecx. I testified that I hoped it could be financed at a 6% _ 


percent rate of return. 
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Mr. Bennetr. You were not in favor of a higher rate than 61, 
We) GrUROK: I would have gone higher if it would have taken that 
to bring the project in. How much higher—in other words, I didn’t 
want to get it any higher than absolutely necessary, either 64% or as 
close to 614 as possible. 

Mr. Bennett. So you were deadlocked two and two on the question 
of what the rate of return should be and so rather than lay the rate 
fixing matter aside until a proper time what the Commission actually 
did, after this deadlock had been resolved, was to freeze a rate of 614 
for Midwestern, put a floor on it, and then table it to some indefinite 
time in the future in order that a lot of imponderables that were not 
known to everybody and that have not been made clear on this record, 
would come about and a rate of return fixed. é 

It seems to me that what Mr. Corcoran was trying to put across 
tothe Commission, he succeeded in doing, to the extent of getting the 
rate frozen at 614 percent, so he had a floor, and then leaving open 
to future discussion how much higher that rate should be. 

Isthat a fair assumption from what happened? _ serial 

Mr. Srvecx. I don’t know. I think that the important thing is 
that we do have a certificate granted, accepted, and now this company 
is completely under our jurisdiction and we can fix the rate of return 
at whatever the conditions show it should be, at the time—60 days 
prior to the time it is ready to go and deliver gas. 

Mr. Bennerr. But Mr. Stueck 

Mr. Srveck. I think there had to be some floor in there or probably 
nobody would have bid on the securities. 

Mr. Bennett. The curious thing to me is why. if a rate of return 
had no bearing on this proceeding, all the controversy and disagree- 
ment occurred with the outcome of a floor being fixed and the matter 
being put off until some time in the future. Then, we have learned 
Midwestern just a month or so ago filed a petition with the Securities 
and Exchange Commission expressing great optimism of the fact that 
your Commission would grant them a 7-percent rate. 

Mr. Srveck. I gave them no encouragement on that. All the people 
who are to pay for the gas were willing to pay for the gas at a 7- 
percent rate of return. 

Mr. Bennett. Well, who do you mean by all the people? 

Mr. Sturckx. All the intervenors—not the individual consumers, 
but I mean the intervenors in the case. 

Mr. Bennetr. The consumer would not pay it. He was not con- 
sulted. 

Mr. Stuecx. Well, the company which has to meet the competition 
locally, the distributing companies. 

_The Cuatrman. The time of the gentleman has expired at this 


Mr. Flynt? 

Mr. Fiynr. Commissioner Stueck, I think it was earlier that you 
had been questioned about the question of multiplicity of applications 
for rate increases, and the subsequent suspensions. 

To the best of your recollection has there been any case where there 
have been as many as five or six applications and suspensions pending 
at the same time by one company ? 


61923—60——_30 
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Mr. Srvurck. I think there have been several with four of 
don’t know about five or six. 

Mr. Frynt. Do you think that such a situation is in the publ; 
interest ? . 

Mr. Srurck. No, sir. 

Mr. Fiynr. Would you care to make a recommendation to ¢hj 
committee at this time as to the form legislation might take to my 
vent such a multiplicity of suspensions 4 . , 

Mr. Srueck. Well, a bill has been proposed that not more than one 
suspension—that not more than one rate increase can be filed until the 
previous one has been determined. 

I am not sure that that would not work, but I believe that we could 
say not more than one in any one calendar year and they would hay 
to anticipate what the next coming calendar year would be, That, 
plus enough trained, supervisory personnel to handle the cases withi, 
the suspension period, I believe could work. 

Mr. Fiynt. Our tabulation of suspensions pending indicates thy 
there is at least one and perhaps others that are approaching 4 yeary 
duration that are presently pending. What generates the delay jy 
the rate cases ¢ ; 

Mr. Srurecx. During the last 4 years, the greatest generator of delay 
was, I think, the Memphis decision in which everything was held w 
on pipeline rate increases for at least a whole solid year. 

I am sure you are all familiar with that decision, in which the cout 
said that based on the Mobile and Sierra cases previously studied that 
no pipeline company could apply for a rate increase unless it had the 
consent of all of its customers. 

The case was subsequently appealed to the Supreme Court and the 
Supreme Court reversed that decision. Then we could go ahead with 
some cases. 

Mr. Fiynt. Has the Commission or have you, as an individual 
Commissioner, given any thought to proposed regulations which would 


them, | 


put a time limit on the proceedings that can properly be filed in thes | 


rate cases ? 

Mr. Srueck. You mean a time limit for the prosecution of them 
and the determination ? 

Mr. Fiynv. Yes. 

Mr. Sturck. I wish we could. This legal principle of due process, 
I think, has been worked overtime, because every attempt that we 
have made to either limit interventions has failed. In some cases we 
have had a State represented by three different points of view. Ap- 
parently anybody who has any color of a right to be in a case, can 
get in and we can’t keep them out. 

We have encouraged keeping down the length of hearing records. 
Some of these run into the tens of thousands of pages. But, I dont 


aera 


think that has been too successful. So I wish that there would be | 
some way for us to limit it, but apparently whenever: we curb the | 


right of due process, or the full right of presentation, the court says 
we can’t do it. 

Mr. Fiynv. Let me bring it to a more specific question: Aren't the 
files and records of the Federal Power Commission at the present time 
in such condition that within reason, at the present time, all parties 
who could be expected to be affected by a rate increase are served 
with an application from the very beginning ? 
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Mr. Srorck. Oh, yes, sir; they are all served 

Mr. Fuynr. Once they have been served, couldn’t a reasonable time 
jmit be set from date of service beyond which those parties could not 
come in with further pleadings? — 

Mr. STUECK. Well, we have tried to do that, and sometimes it has 
worked, but most times it has not worked. | 

Mr. Ftynt. In what respect has it not worked ? 

Mr. Stuck. Well, I mentioned this big proceeding of the four 
competing companies. We were trying to get the direct cases into 
the record. There was cross-examination, and more cross-examina- 
tion, and then amending of the applications, and amending of other 
flings and rehearings on those, so that it was most difficult to get 
the case right down to the place where the point of crossing of issues 
had been made and the record completed and the trial examiner's 
decision rendered, so that then it could come to the Commission for 
its final action. ——— 

The delay is not with the Commission itself. The delay in many 
cases is with the preparation by experienced supervisory personnel 
ofthe Commission’s staff. 

Mr. Firynt. Is a considerable portion of the workload of, what is 
it, the gas and oil division that handlesthis? 

Mr. Srurck. Just gas, we have no jurisdiction over oil. 

Mr. Fuynt. The gas division, is a considerable portion of the work- 
load of this division taken up with rate increases, or with rate increase 
applications. :; 

Mr. Stuck. A very considerable portion, yes, particularly for pro- 
ducer’s rates. 

Pipeline companies have, of course filed. Every time a producer 
files that means the pipeline company also has to file to pick up the 
increase to itself. 

Mr. Frynt. Is it a fair statement to say that every time there is 
an increase in producer’s rates, that there follows an application for 
an increase in transmission line rates ? 

Mr. Sturcx. It is a chain reaction, from there on out through to 
distributing company. 

Mr. Frynr. To what extent does that—does such a rate increase 
at a producer level trigger the so-called favored nation clauses and 
escalation clauses ? 

Mr. Stveck. Well, that depends on whether or not the producer 
hasa contract with a favored nation clause in it. 

Mr. Frynt. Do most of them have ? 

Mr. Srvrck. I would not say most. Many of them have, and the 
Commission is trying to encourage deletion or renegotiation to the 
effect that prices are definite and not indefinite. There isn’t too much 
difficulty if You have a fixed escalation which arises, say, once every 
third year, or every fifth year, because then people know that so many 
years hence, at this and this date there will be an increase, but when 
we get ‘indefinite pricings, because of favored nations, so-called, no- 
ody knows when an increase iscoming. It makes for a most confused 
situation. 

Mr. Fiywr. T'think that is all I have now, Mr. Chairman. 

The Cuarrman. Mr. Stueck, are you familiar with the information 
which led to the hearings being broadened and transferred to this 
investigatory committee ? 
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Mr. Srvurcs. Yes, sir. I have read the statement of Mr. Gardp 
Symonds. 7 
The Cuarrman. Now, after the decision of October 31, 1959, ¢h 
was some question evidently that developed probably through a 
publicity, which evidently caused the Commission to discuss the m4 
ter of ex parte contacts of one, Mr. Corcoran; is that right? ” 

Mr. Srureck. Yes, sir. 


| 


' 
' 


i 
| 


The Cuairman. Was that the reason the Commission discussed this | 


one particular case ? 

Mr. Stueck. I suppose so. 

The CHarrMan. Well, did you participate in the discussion ? 

Mr. Sturck. I participated in the discussion that it probably should 
be reported to this committee. 

The Cuarrman. Why—how did the discussion come up, and why 
did it arise as it did ? . 


Mr. Sturck. Well, a gentleman by the name of Hutlinger who pub. | 


lished a one-fold newspaper published a story to that effect, that Mr. 


Corcoran had obtained from some source a copy of the proposed draft | 


order, and had caused changes to be made. 

The Chairman thought that this matter should be made known ty 
your committee counsel. 

The Cuatrman, Well, now, you say the Chairman said that he 
thought it ought to be reported ? 

Mr. Srvueck. I felt that I should agree with him on that. 

The Cuarrman. Well, now, was this at a regular Commission meet- 
ing or was ita called meeting ¢ 

Mr. Srveck. I believe it came up in the course of a regular Commis. 
sion meeting. 

The CuatrMan. Who was there ? 

Mr. Srveck. I think all four Commissioners were there. 

The CuatrMan. That is you, Commissioner Kline, Commissioner 
Connole, and the Chairman, S manenen Kuykendall ? 

Mr. Srureck. Yes, sir. 

The Cuatrman. Those are the four that were there? 

Mr. Srureck. Yes, sir; that is my recollection. 

The Cuarrman. And the Hutlinger article then caused the Commis- 
sioners at your Commission meeting to take note of it and evidently 
thought that the report was of some concern. 

Mr. Srueck. I think so. 

The Cuarrman. And that is the reason that the Chairman decided 
that it ought to be reported. Did all three of you, the other three Com- 
missioners agree that it should be reported ? 

Mr. Strurck. I believe so; yes, sir. 

The Cuarrman. In other words you were unanimous that this in- 
cident should be reported to this committee ? 

Mr. Stueck. Yes, sir. 

The Cuairman. I think if we had full knowledge of it at that time, 
we would have gotten into it a lot quicker, even beyond what happened 
in the investigation after Mr. Ross was assigned to it early m 
January. 

Can you think of any other instance where there was any ex parte 
contact that the Commission felt it advisable to report 

Mr. Stueck. No, sir; no such action was taken. 
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The CHarrMAN. There have been other ex parte contacts, have there 
in Srvrcx. Yes, sir. I don’t believe they are of a contact in the 
nature of a private or secret advocacy of a position in a litigated 

r. BY 
mhe CHamman. You don’t think, you don’t recall any other ex parte 
contacts that have been made, representations, that is, to members of 
the Commission off the record about a litigated or an adjudicatory 
matter other than this one? ie : : 

Mr. Srorcx. I do not. I think that I have indicated this morning 
several instances where I thought they got close to the line and I 


sto them. rey 

rel You are familiar with the statement made by Mr. 
Gardner Symonds the board chairman of the Tennessee Gas Trans- 
mission Co., and its wholly owned subsidiary, Midwestern, April 8, 
1960! 


Mr. Sruecr. Yes, sir. 
I don’t think I could repeat portions of it but I did read it. 


The CHarRMAN. You did read it ? 

Mr. Sruecx. Yes, sir. 

The CHarrMAN. Do you agree with it? 

Mr. Srveck. I don’t think that is correct; no, sir. 

The CuarrMan. You do not think that is correct ? 

Mr. Stuck. No, sir. 

The CHAtrMan. Well, of course, it isn’t for us, for our purpose to be 
drawing any conclusions. It is our responsibility to develop the facts 
in order to help us for the legislative purpose. But from the record 
that has been made about all of these contacts, and some of them 
admittedly by some of the Commissioners, that they were considered 
to be ex parte contacts on litigated matters, and from all the facts that 
have been developed, it does raise a question as to whether or not 
Mr. Symonds was partially true in his statement. 

If not wholly. He, of course, will explain what he meant, at least 
he will have the opportunity of explaining it, and in that way, perhaps, 
we can get at the bottom of this important matter. And I think it is 
important. 

you consider then it is proper when anyone attempts to discuss 
with you, as a Commissioner, any matter that is pending before your 
Commission in adjudication ? 

Mr. Srurck. I do not consider a discussion of the merits of the case 
in the absence of the opposing party, to be proper. 

The Carman. Well, I concur in the views that you have just 
expressed. I think there are certain areas in which requests for in- 
formation are proper, even in such matters as the status of that or 
such information that would purely be factual or anything that might 
be solely administrative or executive in character, but when it comes 
todiscussing the merits and the issues involved, I agree with you that 
it would be improper and should not be permitted. — 

That narrows this whole question down in my judgment, as to our 
responsibility in trying to reach this problem. 

Now, I know there has been a great deal of questioning about who 
ae and who was not contacted. You were out in Arizona, 

lieve 
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Mr. Srurck. Yes, sir. 

The Cuatman. Do you recall testifying or making a Statemen; 
rather to the legislative committee when this question came . yp! 
That was on March 23, sir. P 

Mr. Strurck. March 23. 

The Cuamrman. You will recall that you stated at that time, 4 
Commissioner, that Mr. Corcoran did not contact you because YOu Wen 
not in Washington? 

Mr. Srurck. Yes, sir. 

The Cramman. Now, it has developed here during the course of 
the hearings that you were out there and that Mr, Freeman did gp, 
proach you and mentioned his interest in this and the urgency tha 
some action be taken. 

Mr. Srusck. I don’t consider that that is a contact. within th 
definition of the term that we have here. 

I think that he was apprehensive over the running out of time, and 
made just one sentence by way of a statement on it. I do not consider 
that that was giving me any information which I didn’t already hay 

I don’t think that that was a contact in the improper sense of that 
word. 

The Cratrman. In other words, you do not think that the preg. 
dent of a company who is involved in something with a close dead. 
line, that is date as here, where there was obviously a tie vote or posi: 
tion, two Commissioners one way and two the other, and you bei 
one of the other, I believe, you do not think that he had anything in 
mind with reference to such a contact ? 

Mr. Srveck. I don’t think so, sir. 

The Cuarrman. You do not think so. 

Mr. Srvurck. No, sir. I think he was just apprehensive that the 
days were running shorter and shorter, and that is 

The CuarrMan. You don’t think he was apprehensive about the 
fact that you were supporting the recommendation of the examiner 
of 614 percent rate of return ¢ 

Mr. Srueck. I don’t know that he knew what my position was, and 
in fact 

The Cuatrman. Or the staff, I believe; not the examiner. The 
staff—you said you don’t think he knew it. 

Mr. Stveck. I don’t think so. 

The CuHarrMANn. Well, it has been testified here that there obviously 
was quite a leak. I don’t know how the leak happened. Mr. Corcoran 
knew about it. You would assume, of course, that the president of 
his own company knew about it, wouldn’t you? 

Mr. Srurck. He may or may not have known about it. 

The Cuarrman. Your position is that you think the contact that 
was made by Mr. Corcoran was improper, but you do not think that 
the contact on the very same subject made directly to you by the presi- 
dent of the company, Mr. Freeman, was improper. 

Mr. Srvrck. I think if Mr. Freeman had gotten into a discussion 
of the case—to say they were going to divest themselves and, there- 
fore, this, that, and the other thing—I think that would have been 
going too far, but I think just the statement that was made was not 
enough to constitute a contact. 

The Cuarrman. Well, my time is up, too, so I have to call time om 
myself. 
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Mr. Mack? 


Mr. Mack. Mr. Commissioner, I had inquired this morning about 


your status—— 
Mr. Srueck. I am sorry. , | | 
Mr Mack. This morning I raised a question of the inquiry con- 


wming the status of a case, as you will recall, and I asked if you had 
other Inquiries, and you indicated that you did have. ; 

Now did you ever feel that in some cases that they are not as in- 
tested in determining the status of the case as they are to indicate 
their interest on one side or the other? 

Mr. Sturck. I do not recall such a case. 

Mr. Mack. In other words, there were—these cases that you men- 
tioned today—you think they were people who just wanted to know 


what the status was. : : 
Don’t they ever go further and want to know when action will be 


taken in a case ? 

Mr. Stuck. I think they do. I think that “When may we expect 
an order on this, if there is any way of knowing when we may expect 
an order.” ; ; 

Mr. Mack. When they raise that question normally, you know 
which way that they would like for you to go; is that correct? 

Mr. Sturck. Well, I suppose in a number of instances, I would 
know which way they would like to go. 

It doesn’t mean that it is going to go that way just because they 
want it that way. 

Mr. Mack. But they do make it, the inquiry—and in many cases 
you know in which direction they would like for the cases to go? 

Mr. Stugck. Yes, sir. 

Mr. Mack. Have you ever felt that these inquiries were made for 
that reason so that you would be very clear, and in your mind, as 
to take advantage of their interview or contact to remind you that 
they were interested in the case ? 

Mr. Stueck. I don’t know, I don’t think so. 

Mr. Mack. These inquiries are also made, you indicated, by Mem- 
bers of Congress. Are they made by the executive agencies as well? 

Mr. Sruecx. With the exception, that in hydroelectric licensing, 
we sometimes have an inquiry from perhaps the Department of the 
Interior, but I don’t think that is within the terms of a contract, 
because—— 

Mr. Mack. Do they inquire about the status of the case of you? 

Mr. Srvuzcx. Not to my knowledge. You mean how it is going 
to be decided ? 

Mr. Mack. I don’t know. You mentioned it yourself, and you 
must know what they are referring to when they make an inquiry con- 
cerning the status of the case. My question was whether you had 
these inquiries coming from the executive departments? 

Mr. Srurcx. I think my answer would be no, except those depart- 
ments which have a comparable responsibility with water resource 
7 for example, Mr. Congressman. 

Mr. Mack. Have you ever had an inquiry from the White House 
concerning the status of a case pending before the Federal Power 
Commission ? 

Mr. Srvzcx. I have not. 
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Mr. Mack. You have had inquiries from Members of (Co 
Mr. Srueck. Yes, sir. 
Mr. Mack. And you have had many inquiries as I understan 


some of them in your office, from natural gas companies? i, 
Mr. Srueck. Yes, sir. 
Mr. Mack. Why do they inquire from you? Why do they con. 


tact you to find out about the status of a case? 

Mr. Srueck. Well, I have in mind this matter that I mentioned 
this morning, in which an old producing area is being taken over from 
Hope Natural Gas by the Columbia system, to be used as a storg 
area. Time is of the essence in that case, because they will have to 
prepare that area for storage in order that as quickly as the winter 
demand is over the line ceases from use by the customers themsely. 
and can begin putting that gas into the storage field to have it avail 
= the next fall when again the customers need to heat their 

Mr. Mack. Then this is going a little farther than just to inqyj 
about the status of a case, is tt re Q aan 

And it does get into a discussion of certain circumstances, 

Mr. Stureck. Well, there are borderlines. As to where you draw 
the line—— 

Mr. Mack. Yes. I have been convinced that there are certainly 
borderline cases, and I wonder how you—how and where you draw 
the line, and how you can say that some of these cases, in fact as I 
understand it, all of them, except the Midwestern case, they stopped 
short of the line that would be discussing the merits of the case? 

Mr. Srueck. Well, I think sometimes they get right on the line. 

Mr. Mack. Wouldn’t you think that most of these concerns, if they 
were sincerely interested in knowing the status of any case that they 
would just sit down and write a letter to the Chairman of the Com- 
mission or the appropriate person instead of 

Mr. Srueck. I guess they could do it that way. I think, in terms 
of a company president, who is facing a board of directors meeting 
or an annual stockholders’ meeting, and matters have been hanging 
fire with the Commission for a considerable length of time, they could 
be pretty abrupt in wanting to know why no action has been forth- 
coming and what this president has done about getting some action 
on the thing and if he says, “Well, I wrote a letter”, I am not sure 
that this 

Mr. Mack. Well, now, that is exactly my point. He is going to 
report to the board of directors that he spent $500 coming down to 
Washington and spent several days calling on each of the Commis- 
sioners personally concerning this matter, and that will impress the 
directors, I am sure, but some economy minded individual in the 
corporation might very well ask “Why didn’t you write a letter! If 
all the purposes of the trip was to determine the status of the case,” 80 
they must want something more than that. 

Mr. Sturck. Well, I don’t know what they want. 

Mr. Mack. Do you think if they wanted to know the status of the 
case, they could accomplish the same thing in a letter? 

Mr. Srurcr. I think they not only want to know the status of the 
case but see what can be done about getting the cases concluded and 
out of there. ; 

Mr. Mack. Then they get into discussing the merits of the case. 
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Mr. Srveck. Not necessarily. _ 
Mr. Mack. Well, they are getting awfully close to discussing the 
its of the case. 
mfr, STUECK. I think so sometimes. 

Mr. Mack. Mr. Chairman, I have no further questions. 

The CHARMAN. Mr. Bennett / ; ; 

Mr. Bennett. Mr. Chairman, I have no further questions at this 

int, I understand that it is your purpose to wait until Mr. Moss 
returns so that he may have an opportunity to ask his questions of 
Mr. Stueck. Pending that, I would like to ask that. Mr. Stueck be 
excused and Mr. Ross of our staff take the stand so that I might ask 
him about his interview with Mr. Connole. 

The CHAIRMAN. Well, now, just a minute, now. I did advise Mr. 
Moss that I would send word to him, and he was to be back in about 
45 minutes, and it is almost that time now. 

Mr. Flynt, do you have any more questions ? 

Mr. Ftynt. No, sir, I do not, Mr. Chairman. 

The CuarrMaNn. Well, I had one or two things I wanted to get a 
little clearer in my mind, because I think it is pretty important in 
this case to determine what the situation is, and I don’t want to see 
anyone with any implication where it is not justified. 

But the facts are that here is a particular instance, Mr. Stueck, 
that was brought to the attention of the public. It was considered 
by the Commission, all four members, quite concerned obviously 
about it. The result of that consideration, it was reported to Mr. 
Lishman, our counsel, and to me, as chairman of this committee, 
where this one single incident was picked out. If there are others, 
why they should also be developed as we have undertaken here. But 
what does concern me a little bit is about some of the explanations 
you gave here. ; 

You were given an opportunity on March 23. You said Mr. Cor- 
coran did not mention the matter to you because you were not here. 
You didn’t say anything about it, you being in Phoenix, as I recall, 
or that you having seen either Mr. Symonds or Mr. Freeman. You 
did not mention it then. 

It later developed that you did see him around the pool or 50 feet 
around the pool at the Westward Ho Hotel, is that the name of it? 

Mr. Srvurck. Yes. 

The Cuarrman. In Phoenix. 

Now, did he say to you, “I hope you get back to Washington in time 
to get our decision out” ? 

r.Srueck. I don’t remember that specific sentence. 

The Cuamman. Had you indicated to him a little earlier that you 
had to get back to Washington on an “important matter”? 

Mr. Srveck. I don’t remember making that statement. 

The Cuarrman. And that you were needed at the Commission to 
complete a quorum ? 

r. Srueck. I don’t think that is correct, because there were three 
Commissioners in Washington, which constitutes a quorum. 

I think that I would be criticized for not getting back to vote on 
a matter of this importance. And, therefore, I did want to get back. 

The Cuamman. Did Mr. Freeman then say to you, “I hope it is 
our matter and you give us something we can use” ? 
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Mr. Srvueck. I don’t recall that those were the specific words 1 
have given you as near as my recollection will permit me to repeat 
what he said. 

The Crarrman. Did you then reply, “That I hope that we cay 
get the matter resolved” ? 

Mr. Srveck. I could have said about that “I hope we can get the 
matter out on time,” I think that is what I said. 7 

The Cuarrman. But, you see, to me the important matter here ; 
that the incident was reported where Mr. Symonds had given instry. 
tions to Mr. Freeman; according to his report, Mr. Freeman had give, 
instructions to Mr. Corcoran. Mr. Corcoran was back here at th 
same time visiting with the three members of the Commission on th 
ground, and Mr. Freeman, who had given him the instructions, ag pp. 
quested by Mr. Symonds, was there in Phoenix with you, and contac. 
ing you about the same matter. I personally can’t see much differen 
in that, and I am trying to give you an opportunity to explain, 

Mr. Srueck. I think the difference is that one sentence jis all | 
recall having spoken to. Certainly no discussion of any changed cip. 
cumstances or of the divesting of the company of its interest in Mid. 
western, that it had to stand on its own feet and all that, none of that 
was presented to me. 

The Cuarrman. I just simply can’t see it that way myself, because 
it was tied up on a 2-to-2 vote, two for 614 percent, and any kind of 
an exchange would necessarily affect, tremendously affect, the entire 
case. 

Mr. Srurcx. I had not reached an absolute final conclusion on the 
matter until I got back to Washington. I have stated here that I had 
hoped we could get out an order at or very close to 614 percent. I did 
not want to kill the project on the mere basis of a quarter of a per. 
centage point, perhaps, on a rate of return. 

The Cramman. It would seem to me this whole thing could have 
been settled and all of this ruckus could have been avoided if by 
merely going to it on the basis that this is a matter that had to be 
settled before November 1, one way or the other, and you Commis. 
sioners had gone ahead and settled whatever way you thought, thats 
all in the world that had to be done, except taking this method of 
approach, reporting it and issuing the 614 percent, the 7 percent, the 
matter before the Securities and Exchange Commission, the opened 
rate, and all, has really made it look, well, pretty much the same thing 
as Mr. Symonds said in his statement to me. 

I want to go back for just one moment to this matter of the anti- 
trust proceedings and subsequently the indictment. 

You said that Judge Digby called you, and the both of you went 
down to the Department of Justice for the purpose of talking to the 
then Attorney General of the United States, Mr. Brownell. 

Mr. Srusrck. Yes, sir. 

The Cuamman. About the proceedings that were about to be in- 
stituted. 

Mr. Srvecr. Asked that he see that the facts which were there were 
correct, because from having that we knew, and we had them inti- 
mately associated with the trial of the case up to that time. 

The Cuarrman. Did you tell him that if such proceedings were 1n- 
stituted, it could very well vitally affect matters pending before your 
Commission ¢ 
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Mr. Srozcx. I don’t recall that I said that to him. I did say that 
if the antitrust proceedings were proceeded against three of the com- 

nies and not against all of them, that rendering a decision by our 
Fommission in favor of anyone would, I thought, be quite difficult. | 

The CuamRMAN. In other words, the shoe is on the other foot this 
time, if they brought proceedings against any one of the three com- 

anies, it would affect the matters before you just as they contended 
that in the merger case of El Paso that if you acceded on that it would 
affect their proceedings that they had brought? 

Mr. Srurcx. In some respect, yes. At no time did we ask him to 
cease and desist from the prosecution of the case. I think Judge Digby 
was concerned, and I was concerned that the facts upon which they 
were proceeding eH 

The CuarrMan. Commissioner, if you thought, or any of you 
thought, that such a proceeding, with what you knew about it, would 
be questionable, and it would vitally affect the public who was to be 
served, I think it was your duty to go tell him about it, that is the way 
I feel about it. I thought you should have gone. 

But if you went down on the basis of protecting them to the extent 
of requesting them not to do it, I think you went far beyond any 
proprieties. ; 

Mr. Srueck. We did not request him not to do it. 

The CuarrMAN. I can very well understand that responsible public 
officials, both as you gentlemen were, and as the Attorney General at 
that time was, seems to me would want to know what all the facts 
were in connection with that operation. 

Mr. Mack mentioned it to you a moment ago, but as a result of the 
proceedings which were instituted and the indictments, were these 
three other companies virtually then ultimately eliminated from fur- 
ther competing for the Canadian gas coming into this country ? 

Mr. Srvurck. I don’t think they were eliminated by reason of the 

The’ CuamMan. You don’t think that had anything to do with 
them—— 

Mr, Srurcx. I think it had an effect; it did have an effect, but I 
don’t think that that in itself prevented them from applying. 

The Coarrman. But you think the effect of it was- 

Mr. Strurck. Actually—— 

The Caairman. Do you think the effect of it was that it did cause 
them not to pursue the matter any further because of the background ? 

Mr, Sruecx. I don’t know what was going on in their minds, but it 
certainly could have had a persuasive effect, | would think. 

The CuairMan. You see that 

Mr. Stuzcx. I don’t know. 

The CHairMan. That makes a great deal of difference all the way 
around. One, it left the way open for the one who finally got it 
without any competition whatsover; No. 2, from what you said, obvi- 
ously, it is going to bring gas in much quicker, and probably at a 
cheaper price than it would have, had it gone on to further contested 
proceedings over a long period of time. 

Mr. Moss? 

Mr. Bennerr. Mr. Chairman, I have a question. 

The Cuairmman. Mr. Bennett / 
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Mr. Bennett. How did you happen to go to the Attorney General | 
or anybody in the Attorney General's office to discuss these indi | 
ments? What was the reason for that? BY 

Mr. Srveck. I felt that all the facts were not developed or that | 
from what our staff members told me that there was no attem t to 
cut out anybody. There were various plans of settlement offered by 
various companies at various times. 


Mr. Bennett. Well, who suggested that you go to see the Attorney | 


General? Who did you see im the Attorney General’s office? ¥; 
Bicks, is that correct / 

Mr. Stureck. No; wesaw Mr. Brownell. 

Mr. Bennerr. Mr. Brownell ? 

Mr. Stvurck. I understood that Mr. Bicks had been invited in by 
he was away at the time we were there. I am not sure about that 
But at the time of the conference, there was Judge Digby, the Attor. 
ney General, and myself. 

Mr. Bennett. Did anyone representing any officials of these com. 
panies that had been indicted, or were about to be indicted, request 
that you go to discuss the matter with the Attorney General 

Mr. Stveck. No, sir. 

Mr. Bennerr. Did you discuss the matter, this criminal conspiracy 
or these criminal indictments, with members of the companies that 
were being indicted ? 

Mr. Srueck. No, sir. 

Mr. Bennerr. They didn’t indicate to you that they had any in- 
terest so far as you were concerned ? 

Mr. Sruecx. They didn’t talk to me at all about it. 

Mr. Bennerr. You just gratuitously took it on yourself to go with 
the other Commissioner to discuss the matter with the Attorney 
General? 

Mr. Stveck. No, sir. 

Mr. Bennett. The reason I am asking that is because I am wonder- 


ing, does the Federal Power Commission have anything to do witha | 


criminal conspiracy or criminal indictment in any way, shape, or 
form ? 

Mr. Srueck. It is not our responsibility to prosecute or not pros- 
cute those things. 


Mr. Bennett. Well, were you trying to convey to the Attorney | 


General that if he proceeded with the indictments that it would be 
harmful to the gas-consuming public, or just what was your purpose! 

Mr. Srvurcx. The purpose that I had in mind was to be sure that 
all of the facts obtainable in the case were present, and a decision 
reached upon the basis of those facts. 

Mr. Bennett. Were you afraid that the Attorney General wasn't 
going to get the facts? 

Mr. Stveck. I think so. 

Mr. Bennerr. What made you concerned about that? What facts 
did you think he was lacking ? 

Mr. Stvueck. Well, I didn’t know. 

Mr. Bennett. How did you know he was lacking any? 

Mr. Srvecx. I didn’t know that he was lacking any, but—— 

Mr. Bennerr. What facts did you give him about the matter! 
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Mr. Srurck. We did not discuss the facts as such, as I recall. It 
was just a request that a thorough consideration of everything avail- 
able be made. ” 

Mr. Bennetr. What did the Attorney General say to you about it? 

Mr. Sruecx. He said he would cause an investigation—he would 
Jook into the matter. any ; 

Mr. Bennerr. Had the indictments been returned at that time? 

Mr, Srurcx. No, sir, there had been no action taken. 

Mr. Bennett. Had the grand jury recommended an indictment? 

Mr. Srueck. No, sir. 

Mr. Bennett. How long after this conversation before indictments 
were returned ? 

Mr. Strurcx. A considerable time afterward. 

Mr. Bennett. Did you have more than one conversation with Mr. 
Brownell ? 

Mr. Srvuzck. No, sir. 

Mr. Bennetr. What was the date of this conversation, and where 
was it held ? 

Mr. Srvecx. In the Attorney General’s Office. The date, I believe, 
was in August or late July of 1957, somewhere in there. 

Mr. Bennetr. When were the indictments returned ? 

Mr. Srvecx. The next spring, I believe, or after the first of the 

ear. 

. Mr. Bennert. Did you have a conversation with somebody in the 
Attorney General’s office about a press release ? 

Mr. Srveck. Yes, sir, I sostated this morning. 

Mr. Benner. After your talk with Mr. Brownell or before ? 

Mr. Srvurcx. No, sir, that was the first indication I had that any 
such action was contemplated, and that was in the early part of July of 
1957. 

Mr. Bennett. When was the press release, did you say ? 

Mr. Srvscx. I don’t know when it was actually released: I don’t 
think it was actually released on this matter until just before the ac- 
tion was taken, whieh was sometime later. 

Mr. Bennett. March of 1958 ? 

Mr. Storck. I believe so. 

Mr. Bennett. Did you object to the Attorney General about the 
issuance of the indictments? 

Mr. Sturck. No, sir. 

Mr. Bennett. Did you make any protest to him that indictments 
should not be issued ? 

Mr. Srurox. No, sir. 

Mr. Bennerr. And give any reasons for it? 

Mr. Srurox. No, sir. 

Mr. Bennert. You say your purpose in visiting him was to be sure 
he had all the facts? 

Mr. Struck. Yes, sir. 

_ Mr. Benner. Were you of the opinion that a prosecution of these 
indictments would have any effect on obtaining natural gas from 
Canada, or upon the supply generally available in the Midwest area ? 

Mr. Srurcx. I felt that there was‘a situation there that ought to be 

looked into carefully. . 
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Mr. Bennett. Was your discussion about a civil action or 
action ? 

Mr. Srueck. A civil action at that time, I believe. 

Mr. Bennetr. Pardon? 

Mr. Srvrck, A civil action was contemplated at that time. 

Mr. Benner. Well, the action that was finally brought was a crip, 
nal action ¢ 


Criming) 


Mr. Srurck. Yes, sir, I think it was a civil action against the cop, | 


panies and, subsequently, a criminal action against certain officers of 
certain companies, 

Mr. Bennetr. That case is still pending ? 

Mr. Srurck. Yes, sir. 

Mr. Bennett. That is all, Mr. Chairman. 

The CuarrmMan. Mr. Moss? 

Mr. Moss. Commissioner Stueck, I would like to review briefly 
some of these appointments taken from your logs. Where you seemed 
to have no recollection as to the nature of the discussion taking place 
at the time of the contact, am I correct that when Mr. Jeff Robertson, 
vice president of Panhandle Eastern visited you, that your only reel. 
lection is that it was perhaps a case of making himself known to you! 

Mr. Srurck. No, sir. I knew Mr. Robertson when he was on the 
Kansas Commission at the time when I was on the Missouri Commis. 
sion, so I knew him personally, but he was appointed assistant gen. 
eral counsel or some such title by Panhandle Eastern, and—— 

Mr. Moss. Vice president according to this information. 

Mr. Srveck. I think since he has been made a vice president, | 
believe at that time he was just retained as an attorney or as assistant 
general counsel or some such title. 

Mr. Moss. And he brought with him a Mr. Martin Hagar? 

Mr. Srveck. Yes, sir. I do not put a face to that name. 

Mr. Moss. You don’t recall the nature of the discussion ? 

Mr. Srveck. No, sir. 

Mr. Moss. With a matter pending before the Commission on which 
an order was issued the next day, did they express any interest in that 
matter ? 

Mr. Srvueck. No, sir, I don’t recall that there was any mention made 
of any pending matter. 

Mr. Moss. Have they called you since? 

Mr. Srurck. I believe Mr. Robertson stopped into the office to say 
“How do you do” on one subsequent occasion. I can’t tell you just 
when that was. 

Mr. Moss. Mr. Raymond Shibley, attorney of Patterson, Belknap 
& Webb of New York, formerly with Steptoe & Johnson, called on 
you then on the 19th of January. Do you have any recollection at 
all as to the nature of his discussions with you ? 

Mr. Stvrcx. No,sir. I don’t. 

Mr. Moss. You have no recollection as to whether he expressed any 
interest in a matter then pending in which an order was issued on 
January 22, 3 days later ? 

Mr. Srueck. No, sir, I do not. 

Mr. Moss. Has he contacted you since ? 

Mr. Srurcx. Yes, sir, I think in the fall of last year he was i. 

Mr. Moss. Later in the year? 
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ECK. Y@S, Sir. 

oe a Did he at that time just stop by to say hello, or did he 
ee aguRCe:- No, sir, I believe at that time the discussion was with 
respect, as I testified this morning, of the proposed storage for the 
Laclede Gas Co., which was directly under the Panhandle mainline 
ein That was in connection with the St. Louis matter, 

Mr. Storck. In which Laclede Gas sought to obtain a sale on a 
one-time industrial basis, which is nonjurisdictional with us in order 
to test. that storage area. Had they not been able to negotiate that 
vay, they would have had to build a pipeline from their own source 
of supply which comes up from the south and into St. Louis, and at 
a distance of something like a hundred miles. ; 

Mr. Moss. On the second contact you have a clear recollection of 
inthe nature of the discussions ? 

Mr, Srveck. I remember that he was in once to say that Panhandle 
and Laclede had reached a negotiation and a conclusion as to how 
Laclede could purchase this gas from Panhandle. It would have to 
be off-peak gas or in the summertime of the year. 

Mr. Moss. You have the 15th of February, Richard Connor, of 
Connor & Boland, and representing Continental: Gas and James 
Henderson, on the 12th, on the 16th, letter denying temporary 

horization. 
otter denying temporary authorization was issued by the Com- 
mission. Was there any discussion at that time of the problem 

nding before the Commission ¢ 

Mr. Stueck. No, sir; not to my recollection. 

Mr. Moss. No efforts at all to discuss the matter or urge any course 
of action / 

Mr. Srvzcx. No, sir, that action would be against the 

Mr. Moss. Any inquiry as to status? 

Mr. Sturck. No, sir, 1 don’t recall that there was. 

Mr. Moss. This is another case of a purpose which is merely to drop 
by and introduce themselves. Were you acquainted with them? 

Mr. Srvrcx. I don’t recall what the purpose was. 

Mr. Moss. I made a note last evening when we were on this one 
and you said it was for purposes of introduction, you thought? 

Mr. Srurcx. It could be that Mr. Connor brought Mr. Henderson 
in to introduce him, but I cannot be certain about that. 

Mr. Moss. Had you met either of them prior to this date? 

Mr. Sruecx. Yes, Mr. Connor has been president of the Federal 
Power Bar Association and actively practicing before the Commis- 
sion for years. In fact, he was on the staff: at one time. 

Mr. Moss. There are quite a few of the people appearing before 
the Commission who were formerly on the staff, are there not? 

Mr, Stugck. Yes, sir. 

Mr. Moss. Do you agree it might be a good idea for us to enact 
legislation which would place a restriction on the right to appear 
inthe matters before the Commission ? 

Mr. Srurcx. I think the rule which we have that they may not 
appear or represent a client in a case in which they have been on the 


mmission’s side, is a good one. They should not be permitted to 
appear in the same case. 
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I think the best practitioners we have before the Commission 
former staff counsel who have had years of experience With th 
hacia: You don’t think tl hib : 

r. Moss. You don’t think that any other prohibition or restricg; 
should be placed on them ? tretio 

Mr. Srvrcx. Ido not. I think they should not be on both sides» 
the case, but that should be continuous. There has been some advocggy 
that no practice at all for 2 years, and then wide open, and I don} 
think that would solve the problem. 

Mr. Moss. How freely is staff available to them for discussion o 
matters which they are handling before the Commission ? 

Mr. Srveck. I think they can visit with the staff. 

Mr. Moss. A man who just left the Commission then has many, many 
acquaintances in the Commission. Heh 

Mr. Sturckx. He would have developed here many friends, perhaps, 
fellow workers. 

Mr. Moss. And he would have free access, too. 

Mr. Stvuecs. I beg pardon ? 

Mr. Moss. And free access, too ? 

Mr. Srvrcx. I don’t think he would have freer access to files for 
example than anybody else. 

I have noted in cases where a man who recently left the staff js 
now representing, and properly representing, somebody on the outside, 
he probably has a harder time with his former colleagues than a 
outside attorney would have. 

Mr. Moss. There is quite an advantage though, isn’t there? 

Mr. Stvurck. Well, I think the years of experience spent with the 
Commission is an advantage. 

Mr. Moss. The years of experience plus the immediate entres, the 
frequently intimate acquaintances would constitute a real advantage, 

Mr. Srurck. I think a knowledgeable period of service with the 
Commission is of help. One special way, I think, is that they get to 
have access to all the recent decisions and until recently we did not have 
all of our decisions published. We are about up to date now so that 
anybody can get a copy of the—— 


Mr. Moss. You are up to date on the publishing of the decisions! | 


Mr. Stueck. Yes, sir. 

Mr. Moss. Not on the rendering of them. 

Mr. Srurck. I am sorry. 

Mr. Moss, On the publishing but not on the rendering of the dec- 
sions, the issuing of decisions and orders, you are not up to date on 
that. 

Mr. Srvrck. I think there is a little gap but I believe that for 
while there, there were several years in which no reports of the Com- 
mission were published. I think we have caught that up now. So 
that we are now current. We have advance sheets which are numbered 
by page to what their final page number will be in the bound volume. 

Mr. Moss. You indicate that the, or the records do, Mr. Fred Meln- 
tire of American Louisiana Pipe Line Co. dropped in on April 3, 
and on April 28 an order was issued denying a certificate of publie 
convenience and necessity to American Louisiana Pipe Line. Did 
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that visit have anything to do with the matter pending before the | 


Commission ? nia be. 
Mr. Stvecx. No, sir, I do not believe it did. 
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\Mr.Moss. Any inquiry made in any manner regarding that? 

Mr. SrvzcK. 1 donot recall that there was. : aaa 

Mr. Moss. This would be another case of, I believe, you indicated 
that he probably called to introduce himself. 

Mr. Srveck. I think so. _ ' 

Mr. Moss. Had you met him previously ? 

Mr. Sruecx. I don’t recall that I did. 

Mr, Moss. Has he been in since? ' 

Mr. Srveck. Yes, I think he has been in the office one time, perhaps. 

Mr. Moss. Yes, he had another meeting with you on April 13, 1959, 
, conference. On this instance of his dropping in on the 23d, the 
calendar on your log, I think, shows a conference on that day with 
Commissioners, all of the Commissioners, Mr. Daly, executive vice 

resident of Michigan Consolidated Gas Co., held in Commissioner 
Kline’s office. , 

Mr. Srveck. I do not have a recollection of that meeting. 

Mr. Moss. You have no recollection of the conference attended by 
all of the Commissioners, by Mr. Daly, executive vice president of 
Michigan Consolidated ? 

Mr. StvecK. No, sir, I do not. 

Mr. Moss. On this date? 

Mr. Srveck. No, sir, I do not. 

Mr. Moss. Well, in view of the fact that Michigan Consolidated was 
there and represented by their executive vice president, and Mr. Mc- 
Intire, assistant to the president of American Louisiana Pipe Line Co. 
was also present, what would be your conclusion in thinking back, as 
tothe nature of that discussion ? 

Mr. Srueck. I do not recall it. 

Mr. Moss. ‘The two gas companies tied together give you no idea as 
to what that might be about. Or give you no indication as to what 
that might be about. 

Mr. Srurcx. Both companies are part of the American system, so 
they are all in the family. It isn’t a case of one company on one 


| sideor another company on the other side. 


Mr. Moss. Are conferences of this side routine ? 

Mr. Srvzcx. I would say they are very infrequent. 

Mr. Moss. Very infrequent, but you have no recollection of the na- 
ture of the discussion ? 

Mr. Srurck. No, sir. 

Mr. Moss. Are you prepared to say that it had nothing at all to 


| do with the matter on which the Commission issued an order on Jan- 


uary 284 

Mr. Srorcx. I do not recall that it did. 

Mr. Moss. You could assume it was not for the purpose of intro- 
ducing himself ? 

Mr. Srvrck. I think that was a part of it. 

Mr. Moss. A conference for the purpose of an introduction? 

Mr. Srvrck. No, sir, that he introduced himself at the conference. 

Mr. Moss. I would imagine so, if he wasn’t known. 

Mr. Sturcr. Yes. 

Mr. Moss. What is a conference as used in your log? 

Mr. Srurcr. What is a conference? 

Mr. Moss. Yes. It isn’t just a matter of meeting to become ac- 
quainted, is it ? 

61923—60——_-31 
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Mr. Srurck. No. A conference may be called for, maybe requested 
to discuss something that is not a pending case, but a matter which 
the people would like to bring to the attention of the Commission 

Mr. Moss. But you don’t recal] the nature of the matter that Wa 
to be brought to the attention of the Commission ? 

Mr. Strurcr. No, sir; I don’t. 

Mr. Moss. Then there was Mr. George Young, president of (>. 
lumbia Gas, on the 26th. You have no recollection of the nature of 
that, the matter discussed in that meeting? 

Mr. Srveck. No, sir; I do not. 

Mr. Moss. Commissioner, have you ever had occasion to find jt 
necessary to caution any of these people that they should limit theip 
area of discussion in your presence 

Mr. Srvecx. You mean the people whom you have named up to this 
point, or do you mean people who have come in 

Mr. Moss. Well, people who are listed in this log of yours? 

Mr. Strveck. Yes, sir. 

Mr. Moss. How many? 

Mr. Sturck. Oh, perhaps half a dozen. 

Mr. Moss. Then in calling on you it was clearly intended to discus 
the merits with you, matters pending before the Commission ¢ 

Mr. Srvecx. I wouldn’t say necessarily calling on me. Sometimes 
it could be outside of the office, and I did not want to diseuss anything 
at all about any business. 

Mr. Mess. Well, can you recall any of these people listed on the 
memorandum before you where you had to caution them. We hare 
the charge clearly before the subcommittee by Mr. Symonds that this 
is routine, virtually the order of the day. 

Mr. Srvrck. Last night I tried to jot down a couple of—a few 
instances where there were—they were certainly close to the line. A 
Mr. Thompcon, of the American Louisiana, then proposed American 
Louisiana Pipe Line, I believe. I stopped him. I mentioned this 





questions 
Mr. Moss. You mentioned who? 
Mr. Srurck. Mr. Corcoran and Mr. Freeman on the matter—— 
Mr. Mess. You indic¢ated that Mr. Corcoran had to be cautioned 
yv you? 





| 


morning Mr Corcoran and Mr. Freeman on this matter of clarifying | 


' 


' 
' 


Mr. Srvecx. Yes; I said I did not want to discuss.the merits of | 


anvthing. The tactice—— 
Mr. Moss. What wasthe occasion of this call by Mr. Corcoran ? 


Mr Srveck. That was during the pendency of the four companies | 


competing for the Chicago market, and the Tennessee-Midwestern | 


people were using a delaying tactic which I felt should be eliminated, | 


and we should get to a conclusion of the case, and somehow or other 
they got to know about it and they came in and started to talk about 
that, and I thought the discussion got a little too far and I said, “We 
don’t ‘want to discuss any merits of this case I am talking about 
clarifying questions and other delaying tactics, arid I think we should 
get to a conclusion.” 


Mr. Moss. Was that on the 29th of May 1959; that appears to | 


be—— 
“Mr: Sroncr. No, sir; it was earlier than that ; it was 1958, perhaps. 
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Mr. Moss. Have you any records of those contacts made at your 


q 
. x. I don’t have records back that far, but I do recall 
the incident. I recall that on one occasion Mr. Bradford Ross and I 
not sure——— 
a Moss. Mr. Bradford Ross? 
Mr. Srueck. Ross came in to say that he was filing for a rate for a 
ucer, and this was before any action was actually pending, then 
he began to tell me about the thing, and since I was busy otherwise, I 
said, “Well, I don’t want to discuss the merits of this thing now. File 
your case, and when it comes on for hearing, why we will get into it.” 

A Mr. Gene Woodfin who was interested in the Trans- Western Line 
came in w oar and I a he got pretty close to the merits, and 
so I shut off that conversation. 

Mr. Moss. Any others ? 

Mr. Srveck. I mentioned Mr. Douglas Weaver this morning. 

Mr. Moss. Mr. Weaver ? ' 

Mr. Sruseck. Weaver; yes, sir, whom I ran into at a social function 
“ he on to talk, and I thought it got into business subjects, and 
so 1 stopped that. 

Mr. Moss. Any others? 

Mr. Sruzcx. That is all I recall at the moment. There were prob- 
ably other instances which I don’t have in mind now. 

Mr. Moss. Why is it, it appears, at least from your record, that in 
a great number of instances that in matters pending before the Com- 
mission, a few days before Commission action that these people 
dropped in to visit ? 

ow would you explain that? Or would you? 

Mr. Srvecx. I think in a big majority of cases, the time element is 
coincidental. I have gone over this list submitted, and a great num- 
we actions — are against the company which was represented 
by the person who came in. 

Mr. Moss. I am not trying to charge that in these appearances they 
& er pp ee 
influenced you. I think the important question is whether there is any 
substance to the charge of Mr. Symonds, who charged that this is a 
routine procedure? Now it would be my feeling on the face of this 
material, taken from our own records, that certainly there would ap- 
pear to be some measure of justification for that conclusion. 

Here we have coincidence repeated time and time and time again. 
Something is pending, action is about to be taken, and a contact is 
~ a tell me that they don’t discuss the cases. 

ost of them appear to be inconsequential visits. They just drop 
in and chat briefly and leave, and yet in looking over this alpnabetical 
list, I find that many of these are listed as conferences. 

Now conferences, and that is why I wanted to get your definition of 
aconference, it 1s on your appointment pad as a conference, and what 
= a aan Is it a conversation arranging to discuss a given 

ter 
Mr. Srurox. A conversation would be, I guess; a broad term. 
a gp Would it be so characterized on your appointment 
® 

Mr. Srurck. Yes, sir; a conference does not necessarily mean a 

whole group of people. iy 
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Mr. Moss. No; you conferred and a very loose interpretation woul 
be any conversation would be a conference. d 

But normally a different connotation is placed on it. It is a maty 
of discussing a problem, a specific problem. I note many of them : 
so characterized. Is there no standard for or rule in your oleate 
finally determine how you are going to characterize these as a confe 
ence or just an appointment ? 7 

Mr. Stueck. I don’t think there is any hard and fast rule of what 
is a conference and what is a visit. I don’t know where to draw th 
line on that sort of thing. ' 

Mr. Moss. But about most of these you have a very hazy recollec 
tion as to the nature of the subject matter discussed there, © ; 

Mr. Srvurck. I would say on most of them I do not have a cle 
recollection. I have testified to those on which I did have a recolleg. 
tion, and I do not remember all of them. 

Mr. Moss. Mr. Chairman, I would like at this time to request your 
unanimous consent to put this alphabetical list in the record, sing 
we placed such a record in the record with respect to Commissioner 
Kline? 

The CHarrman. The gentleman from California asks unanimous 
consent that the information taken from the records of Commissioner 
Stueck in alphabetical form be included in the record. Is ther 
objection ? 

Mr. DerountraAn. Mr. Chairman, I notice there are some omissions 
in this alphabetical list which are present in the other list. 

I don’t know where these are taken from 

The CuatrMan. There are some what? Iam sorry I didn’t under. 
stand. 

Mr. DerountAn. There are some omissions in this list that ought to 
be in. For example, one of the principal witnesses yet to come is not 
in this list, and I think he should be in it, if you want. a complete 
story. 

Mr. Moss. Which witness is that? 

Mr. DerountAn. Is this the identification of persons in contact with 
the Federal Power Commissioners ? 

Mr. Moss. No; it is the persons in contact with Commissioner Stueck, 








the alphabetical list which is the same type of list we made up and 


placed in the record from the record of Commissioner Kline? 

The Cuatrman. This is one of Commissioner Stueck only. 

Mr. Moss. It is a 44-page compilation from the records of Com- 
missioner Stueck. 

The CuarrmaNn. Is there objection ? 

Mr. Bennett. Mr. Chairman, I would like to know what list we 
are talking about. I have a list in front of me that says “Identifica- 
tions of persons who contacted the Federal Power Commission.” 

The Shestmeet: No; it is not the list. It is the persons in contact 


with Commissioner Stueck which is the alphabetical list of the pre 
vious list that Mr. Stueck was questioned about this morning. 

Mr. Bennett. Does this list include the notations from his secre 
tary’s calendar or just the Commissioners? I didn’t have an opp0r- 
tunity to look at. it, whether it is taken from his notes or whether it 
has any pertinency here. I have no objection to its going in the 
record, however. 
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Mr. Derounian. Mr. Chairman, may I just point out, reserving the 
right to object, there are some notations here, in fact you find quite a 
few that have nothing to do with any Federal matter before the Com- 

gion. There is a Member of Congress listed here, and the inference 
would be that he had contacted the Commissioner on some Federal 

wer matter when, in fact, they have been personal friends 34 years; 


he is his own Congressman. 
So subject to that caution, to everybody concerned, the mere fact 


that you are mentioned in here does not mean that you had some 
contact with the Commissioner on Federal power matters. That is 
the danger in this type of an insertion. 
The CuairMAN. Well, of course, that very point was so well brought 
out this morning in relation to another gentleman who has been a 
rsonal friend of the Commissioner for 35 years, and the same situa- 
tion existed with reference to that party to which the gentleman has 


just referred. - nih ee Si 
[agree with him that there should not be any implication at all. 


I assume the gentleman from California wants this in for easy 


reference. : 
Mr. Moss. Well, the matter was placed in the record at the time 


Mr. Kline, Commissioner Kline was before the committee. 

The CuamrMANn. That is true. 

Mr. Moss. I feel it appropriate that each Commissioner be accorded 
like treatment. It would not be proper to place it in in one instance 
and not in the other. 

The CuarrMan. If there is no objection, let it be included in the 


record. 
(The document referred to follows:) 


PersoONS AND DATES RECORDED IN THE OFFICE LoG OF COMMISSIONER STUECK 
COMPARED WITH ACTIONS TAKEN BY THE FEDERAL POWER COMMISSION 


EXPLANATORY NOTE 


1, The dates entered on the left-hand margin are dates appearing in the 1959 
office log of Commissioner Frederick Stueck. 

2. The names of persons opposite such dates are names appearing in the same 
office log for the dates indicated. Each person is identified, although such 
identification is not always given in the office log. 

3. The dates which are indented from the left-hand margin are dates of 
official meetings of the Federal Power Commission. 

4. The numerals which immediately follow such meeting dates are item num- 
bers appearing in the official minutes of the FPC for such dates. 

5. The numerals preceded by the letter G are FPC docket numbers assigned 
to gas cases before the FPC. Following each docket number appears the name 
of the gas company in the particular case. 

6. In each docket, the formal action taken by FPC is indicated. 

January 6, 1959: Jeff A. Robertson, vice president, Panhandle Eastern Pipe 
Line Co.; Martin Hager, vice president, Panhandle Eastern (Trunkline Gas 
Co. if subsidiary of Panhandle). 

On January 7, (16) G—10699 et al., Panhandle Eastern Pipe Line Co. et al. 
(order permitting withdrawal of pleadings). 

January 19, 1959: Raymond N. Shibley, attorney, Patterson, Belknap & Webb, 
New York. Formerly with Steptoe & Johnson, Washington, D.C., representing 
Panhandle Eastern (‘Trunkline is subsidiary of Panhandle). 

On January 22, (1) G-15394 et al., Trunkline Gas Co. et al. (order permitting 
limited participation and denying intervention pending further order). 

January 12, 1959: Richard J. Connor, attorney, Gallagher, Connor & Boland, 
Washington, D.C. Represents Transcontinental Gas Pipe Line Corp.; James 
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' 


B, Henderson, vice president and general counsel, Transcontinental Gag Pip On Ma 


Line Corp. ‘ 
On January 16, (2) G—16471, Transcontinental Gas Pipe Line Corp. (let pil wi 
denying temporary authorization). Letter is directed to attention of Heal i 
son, with copy to Connor. et) of iD Ma 
On February 6, (3) G-17522, Transcontinental Gas Pipe Line Corp, o pa 
(letter granting temporary authorization). all ing 92” 


~ d f . A 
January 23, 1959: Fred H. McIntire, assistant to president, American Louisia oo 
Pipe Line Co., an affiliate of American Natural Gas Co. = for beat 


On January 28, (34) G—2306 et al., American Louisiana Pipe Line Qo, et al} (order 1 
(order issuing and denying certificates of public convenience and necessity a ppilips 
modifying and adopting initial decision of presiding examiner). 1 

January 26, 1959: George S. Young, president, Columbia Gas System Servi va) G- 
Corp. (The Columbia Gas System includes, among others, Manufacturers List| “o Al 
& Heat Co., Ohio Fuel Gas Co., United Fuel Gas Co.) pange 

On January 26, FPC letter to Clerk, U.S. Court of Appeals of the District of ; April 
Columbia, transmitting and certifying transcript of FPC record In the Matter | youisia 
of Tennessee Gas Transmission Co., Docket G—15826 (The Manufacturers Light | On A 
and Heat Co., the Ohio Fuel Gas Co., and United Fuel Gas Co., Petitioners y\ ; part 
F PC, Respondent, cause No. 14,897). ; ing dat 

On January 28, (34) G-2306 et al., American Louisiana Pipe Line Co., et q) | On 4 
(order issuing and denying certificates of public convenience and necessity and viding 
modifying and adopting initial decision of presiding examiner). In this order Apri 
reference is made, on page 91221, to a request made by United Fuel GasCo, — Co. 

On February 4, (46) Phillips Petroleum Co. (operator) et al. (order permitting On ! 
intervention by the Manufacturers Light & Heat Co.). 


ific 

On February 6, (6) G-—17522, Transcontinental Gas Pipe Line Corp. et q| bee 
(letter to the Manufacturers Light & Heat Co. granting temporary authorization). _(ordet 
On February 11, (18) G—2451 and G-5475, United Fuel Gas Co. (order grant _phillif 
ing oral argument, denying intervention * * * etc.). termir 
January 29, 1959: Clark M. Clifford, attorney, Clifford & Miller, Washington, for he 
D.C., representing Phillips Petroleum Co. posed 


On January 29, (6) G—8341, G—8342, Phillips Petroleum Co. (order issuing Apr 
certificate of public convenience and necessity) ; (89) G-—11991, Phillips Petro. Wash 


leum Co. (order permitting change in rates * * *), (1958 

On February 4, (1) G—10908 and G—12876, Phillips Petroleum Co. (order com | Gas€ 
plying with court’s mandate, adopting presiding examiner’s decision, denying On 
motion to reopen proceedings, and terminating proceedings) ; (10) G-177%, | andp 
Phillips Petroleum Co. (order for hearing and suspending proposed change in Ap’ 


- 


rates) ; (27) G—16750, Phillips Petroleum Co., operator (findings and order issu. Nort! 
ing certificates of public convenience and necessity) ; (46) G-—16600, Phillips | and: 
Petroleum Co. (operator) et al. (order permitting intervention by the Many | by0or 


facturers Light & Heat Co.). On 
On February 11, (5) G—17820, Phillips Petroleum Co. (order for hearing, sus- gran 
pending proposed change in rate, and allowing changed rate to become effective); On 


(10) G—16113, Phillips Petroleum Co. (order for hearing and suspending pro- issu 
posed change in rate) ; (11) G-16712, Phillips Petroleum Co. (order for hearing | findi 
and suspending proposed changes in rates) ; (12) G—160808, Phillips Petroleum | (26) 
Co. (order permitting change in rate due to reduction in Louisiana gathering | cert 
tax and decrease in Louisiana severance tax, and allowing changed rate to Paci 
become effective) ; (17) G—16611 and G—16612, Phillips Petroleum Co. (order file 


fixing date of hearing). 0 
February 17, 1959: Raymond N. Shibley, attorney, sometime representative of agre 
Panhandle Eastern Pipe Line Co. 0 


February 27, 1959: Jeff A. Robertson, vice president, Panhandle Eastern Pipe we 
Line Co. : 
On March 2, (2) G-17232, Panhandle Eastern Pipe Line Co. (letter granting tific 
temporary authorization). The letter is addressed to the company at 120 Broad- | 
way, New York, with copy to Mr. Jeff A. Robertson, Kansas City, Mo. i Tr 
March 6, 1959: Clark M. Clifford, attorney, representing Phillips Petroleum é 


a 


( 

Co. 
On March 11, (33) G-—16113, Phillips Petroleum Co. (order making effective ¥ 
proposed rate change upon filing of undertaking to assure refund of excess 60 
charges. Li 


On March 12, (1) G—10908 and G—12876, Phillips Petroleum Co. (order denying 
application for rehearing and granting stay). 
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March 19, (36) G-17536, Phillips Petroleum Co, (operator ) and G-17535, 
- Petroleum Co. (order accepting rate filings and terminating proceed- 
PuiliPs 48) G-15514, Phillips Petroleum Co. (order denying motion for omission 
; ecision procedure). 
internets (31) G_14131 and G—16751, Phillips Petroleum Co. (letter reject- 
a amendment * * * releasing a portion of the acreage * * *, 
nee ril 1, (2) G-17071, Phillips Petroleum Co. (order denying petition for 
On ideation) ; (40) G—18206, Phillips Petroleum Co. (operator) et al. (order 
pearing and suspending proposed change in rates); (41) G—18207, Phillips 
- for hearing and suspending proposed change in rates); (48) G—18215, 
= (order for hearing and suspending proposed change in rates); (47) 
16600, Phillips (order permitting change in rates under suspension * * *); 
48) @-17156 and G-17267, Phillips (order permitting change in rates * * *). 
on April 8, (84) G-18273, Phillips (order for hearing and suspending proposed 
S$). 
change 909 Fred H. McIntire, assistant to the president, American 
1 ana Pipe Line Co., an affiliate of American Natural Gas Co. 
On April 15, (59) G—10396, American Louisiana Pipe Line Co. (order granting, 
in part, application for reconsideration, consolidating proceedings and advanc- 
ing date of hearings). = ¥ 
On April 29, (26) G-18419, American Louisiana Pipe Line Co. (order pro- 
viding for hearing and suspending proposed revised tariff). “4 
April 16, 1959: Clark M. Clifford, attorney, representing Phillips Petroleum 


- April 29, (16) G—15306, Phillips Petroleum Co. (findings and order issuing 
certificates of public convenience and necessity) ; (18) G—2608, Phillips (order 
rescinding order of public convenience and necessity) ; (41) G—18414, Phillips 

(order for hearing and suspending proposed change in rates); (48) G-—16899, 
Phillips (order permitting proposed increased rates to become effective and 
terminating proceedings) ; (44) G—18417, Phillips and G—18418, Phillips (order 
for hearing, accepted proposed changes in rates for filing, and suspending pro- 
posed change in rates). . ; : 

April 16, 1959: Donald E. Van Koughnet, attorney, Weaver & Van Koughnet, 
Washington, D.C. (of which Thomas E. Stephens, Secretary to the President 
(1958) is a partner) ; Van Koughnet is director and vice president, Blue Ridge 
Gas Co. 

On April 22, (32) G—14422, Blue Ridge Gas Co. (order fixing date of hearing 
and permitting intervention). 

April 20, 1959: Harrington Wimberly, Washington representative of Pacifie 
Northwest Pipeline Corp., formerly a subsidiary of El Paso Natural Gas Co. 
and since January 1960 merged with El Paso (FPC permission for merger given 
by order of December 22, 1959). 

On April 21, (4) G-12792 and G-15105, Pacific Northwest Pipeline Corp. (letter 
granting extension of time to file statements). 

On April 22, (23) G—17257, El Paso Natural Gas Co. (findings and order 
issuing certificate of public convenience and necessity) ; (24) G—17395, El Paso 
findings and order issuing certificate of public convenience and necessity) ; 
(26) G-17769, Pacific Northwest Pipeline Corp. (findings and order issuing 
certificate of public convenience and necessity); (30) G—10911 and G—11093, 
Pacific Northwest (orders amending orders by extending time within which to 
file cost statements). 

On April 24, (11) letter to Pacific Northwest accepting for filing a service 
agreement. 

On April 29, (16) G—15482, El Paso (findings and order issuing certificate of 
publie convenience and necessity ). 

On May 13, (9) G-17018, Pacific Northwest (findings and order issuing cer- 
tificate of public convenience and necessity ). 

On May 14, (2) G-17399, El Paso (letter granting temporary authorization). 
April 20, 1959: Keith Pyburn, Washington representative of Texas Eastern 
Transmission Corp. ; director, Algonquin Pipe Line Co. 

On May 4, G-17958, Texas Eastern Transmission Corp. (letter granting 
authorization and accepting related rate filings). 

May 5, 1959: John P. Randolph, attorney, Washington, D.C., representative of 
Columbia Gas System; Columbia includes among others, the Manufacturers 
Light and Heat Co., Ohio Fuel Gas Co., and United Fuel Gas Co. 

On May 6, (10) G-16820, the Manufacturers Light and Heat Co. (order per- 
mitting intervention * * *); (11) G-16815, United Fuel Gas Co. (order per- 
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mitting intervention * * *) ; (12) G—16818, Ohio Fuel Gas Co. (order DETMittip| on J 
intervention * * *). iy} tificate 

On May 19 (4) G-18358, United Fuel Gas Co. (letter granting temponp | On J 
authorization ). i on 3 


On May 20, (8) G—16316, United Fuel Gas Co. (order permitting intern | phillips 


tion * * *); (9) G—16815, United Fuel Gas Co. (order permitting interve, On J 
pean? 3. lic | 

On May 28, (7) G—18252, United Fuel Gas Co. (letter granting temporary a 
authorization). ‘| eertific 


On June 10, (7) G—17555, Manufacturers Light and Heat Co. (findings al for heé 


order issuing certificate of public convenience and necessity and permitting ayy | July 
approving abandonment). Horne 


On June 16, (1) G—18157, Manufacturers Light and Heat Co. (letter Sranting Oil Int 
temporary authorization). On J 
On June 17, (51) G—17522, Transcontinental Gas Pipe Line Corp, ( 


: aoe , lett} and 01 
granting temporary authorization to Manufacturers Light and Heat Co,), 


Jul} 

On June 24, (62) G—18536, Manufacturers Light and Heat Co. (letter Granting | tem, § 
temporary authorization). | gas C 
May 11, 1959: William K. Sanders, president and director, Trunkline Gas Co On 
an affiliate of Panhandle Easter Pipe Line Co., director, Panhandle, ; certifi 


On May 138 (5) G—14755, Panhandle Hastern Pipe Line Co. 


(order Permitting aban¢ 
intervention * * *)., 


On 

On May 22, (1) G-15394 et al., Trunkline Gas Co. et al. (Opinion No, gy) authe 
and order issuing certificates of public convenience and necessity). Jul 
May 14, 1959: E. Clyde McGraw, president, Transcontinental Gas Pipe Line Phill 
Co. On 
On June 2, (14) G—11871, Transcontinental Gas Pipeline Co. (findings and certit 
order issuing certificate of public convenience and necessity). No. : 


On June 4, (2) G—16603, Transcontinental (order granting motion requesting | perm 
substitution of intervenor and granting intervention ). | 
On June 10, (46) G-18511, Transcontinental (letter granting temporary gy. perm 
thorization). » date 
On June 15, (1) G-18783, Transcontinental (order providing for hearing anj | O1 
suspending proposed revised tariff sheets). | 


of Tr 

On June 17, (40) G—16466, Transcontinental and G—16659, Transcontinentg) 01 
(order adopting initial decision of presiding examiner) ; (50) G—17522, Trans pens 
continental (letter granting temporary authorization). ing 
May 26, 1959: Henry Domers, former executive director, FPC (resigned 1959), 0 
Representative of various gas companies, including Texas Eastern Transmission cha: 
Corp. cha 
On May 26, (17) G-172387, Texas Eastern Transmission Corp (findings and J 


order issuing certificate of public convenience and necessity) ; (19) G—1262%, 
Texas Eastern (order amending order issuing certificate of public convenience por 
and necessity and terminating proceedings). oe 

On June 17, (46) G-16505, Texas Eastern (letter rejecting application agit | isst 
pertains to the proposed future winter service) ; (52) G—17522, Transcontinental / 
Gas Pipe Line Corp. (letter granting authorization to Texas Eastern), of 

On June 19, (1) G-12446, Texas Eastern and G-12447, Texas Eastern (opinim | Co 
No. 322 and order issuing certificate of public convenience and necessity). bia 

On June 24, (27) G-18841, Texas Eastern (order providing for hearing and | 
suspending proposed revised tariff sheets). 

May 28, 1959: Thomas G. Corcoran, attorney, Washington, D.C., represents 
Tennessee Gas Transmission Co. and Midwestern Gas Transmission Co. 

On May 28, (1) G—17335 et al, Texas Gas Transmission Corp. et al (Tennessee 
Gas Transmission Co. petitioned to intervene in this docket. Petition denied in Ir 
part and granted in part.) ; (6) G-18197, Tennessee Gas Transmission Co. (letter 
rejecting application, as supplemented ) . ; 

On June 2, (17) G-16945, Tennessee Gas Transmission Co. (findings and order | hu 
issuing certificate of public convenience and necessity). 

o- o 23, (2) G-18460, Tennessee Gas (letter granting temporary author : 
zation). 

June 17, 1959: Clark M. Clifford, attorney, representing Phillips Petroleum 00 | % 

On June 18, (2) G-18528, Phillips Petroleum Co. (letter granting temporary d 
authorization and accepting related rate filing). , 

On June 24, (33) G-8695 and G-12283, Phillips (order denying petition for 
reconsideration of suspension order). 
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On July 1, (20) G-3488, Phillips (order further amending order issuing cer- 
ificate of public convenience and necessity ). aie : , 
= July 8, (31) G—14008, Phillips (order terminating suspension proceedings). 

= July 15, (1) G-1148 et al, Phillips (order denying motion) ; (19) G—17740, 
Phillips (order making effective proposed rate changes * * *). 

On July 17, (1) G—17583, Phillips (findings and order issuing certificate of 
ublic convenience and necessity and accepting rate schedule). 

: On July 22, (16) G-10329, Phillips Petroleum Co. (findings and order issuing 
certificate of public convenience and necessity ) ; (89) G—19032, Phillips (order 
for hearing and suspending proposed change in rate). 

July 8, 1959: William A. Underhill, Washington, D.C., and Jack Conn, A. 
Horney Kerr, Conn & Davis, Oklahoma City, Okla., representing Kerr-McGee 
il Industries, Inc. . 2 7 ‘ A : 

On July 22 (17) G—14718 et al., Kerr-McGee Oil Industries, Inc., et al. (findings 
and order issuing certificates of public convenience and necessity). ; 

July 10, 1959: John P. Randolph, A. Horney, representing Columbia Gas Sys- 
tem, affiliates of which are, among others, Ohio Fuel Gas Co. and United Fuel 
Oe ey 22 (24) G—18359, Ohio Fuel Gas Co. (findings and order issuing 
certificate of public convenience and necessity and permitting and approving 


abandonment). ” tr | : 
On July 27 (5) G-18550, United Fuel Gas Co. (letter granting temporary 
euthorization ). 


July 24, 1959: Sam Jennings and Mr. Cossey appearing and representing 
Phillips Petroleum Co. 

On July 30 (7) G—17096, Phillips Petroleum Co. (findings and order issuing 
certificate of public convenience and necessity) ; (44) G—18113, Phillips (opinion 
No. 324 and order issuing certificates of public convenience and necessity and 
permitting abandonment of service and facilities). 

On August 5 (10) G—13048, G-13049, G—13050, Phillips (findings and order 
permitting abandonment of service); (38) G—1148 et al., Phillips (order fixing 
date for oral argument). 

On August 12 (14) G—17920, Phillips (order making effective proposed change 
of rates * * *). 

On August 19 (28) G—18207, Phillips (order denving motion to terminate sus- 
pension proceeding) ; (29) G—13920, 13921, 18999, 14000, Phillips (order continu- 
ing proposed increased rate and terminating proceeding). 

On August 27 (26) G-17783, Phillips (order making effective proposed rate 
change): (27) G—17878, Phillips (order making effective proposed rate 
change * * *), 

July 27, 1959: Roscoe C. Hobbs, director, Mississippi River Fuel Corp. 

On September 1 (1) G—19190, Mississippi River Fuel Corp. (letter granting tem- 

P . 
porary authorization). 

On September 10, (5) G-18214, Mississippi River Fuel Corp. (findings and order 
issning certificate of public convenience and necessity). 

August 3. 1959: George S. Young. president, Columbia Gas System, affiliates 
of which are, among others, Ohio Fuel Gas Co., Manufacturers Light & Heat 
Co., and United Fuel Gas Co., John P. Randolph, attorney, representing Colum- 
bia Gas System. 


August 5, 1959: John Randolph. 

August 6, 1959: John Randolph. 

On August 12 (20) G-18252, Ohio Fuel Gas Co. (findings and order issuing 
certificate of public convenience and necessity ). 

On August 19 (22) G—19250, Manufacturers Light & Heat Co. (order sus- 
pending proposed revised tariff sheets and providing for hearing). 

On August 27 (36) G—18836, Columbia Gulf Transmission Co. (order denying 
petition to intervene by Tennessee Gas Transmission Co.) ; (41) G—-18836, Co- 
lumbia Gulf Transmission Co. (letter granting temporary authorization). 

On September 3 (7) G—18550, United Fuel Gas Co. (findings and order issuing 
certificate of public convenience and necessity); (9) G-18536, Manufacturers 
Light & Heat Co. (findings and order issuing certificate of public convenience 
and necessity and permitting and approving abandonment). 

On September 10 (6) G—18157, Manufacturers Light & Heat Co. (finding and 
order issuing certificate of public convenience and necessity ). 

On September 16 (11) G-18358, United Fuel Gas Co. (findings and order is- 


suing certificate of public convenience and necessity ). 
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September 3, 1959: Clark, M. Clifford, attorney, representing Phillips p 
troleum Co. z 

On September 10 (7) G—15596, 15721, 17740, Phillips Petroleum (Co. ( order 
permitting and denying interventions and denying consolidation), 

On September 16 (27) G—19473, G-19474, Phillips (order for hearings 
suspending proposed change in rates). 

On September 17 (1) G—17897, Phillips (order adopting presiding eXaminer’s 
initial decision). 

September 22 and 28, 1959: Raymond N. Shibley, attorney, until recent] 
Steptoe & Johnson, Washington, D.C., representing Panhandle Eastern p 
Co. 

On October 8, (1) G—2374 and G-16187. (Panhandle Eastern Pipe Line Co, 
(order modifying decision of presiding examiner and adopting decision a8 8 
modified ). 

On October 15, (36) G-19780, Panhandle Eastern (order suspending propose 
revised tariff sheets and providing for hearing). 

September 24, 1959: Clark, M. Clifford, attorney, representing Phillips Pa 
troleum Co. 

September 29, 1959: Robert Steward, vice president, Phillips Petroleum (p. 
Sam Jennings, representing Phillips. e 

On September 30, (32) G-—18417, 18418, Phillips Petroleum Co. (order per- 
mitting interventions). 

On October 7, (32) G-—18206 and 18207, Phillips (order making effective pro. 
posed rate changes * * *). 

On October 9, (1) G—15514, Phillips (opinion No. 330 and order modifying and 
adopting initial decision of presiding examiner issuing certificates of public 
convenience and necessity * * *). 

September 28, 1959: Richard A. Rosan, vice president and general counsel, 
Columbia Gas System, Mr. Peterson (?) Columbia Gas (?). 

On September 30, (8) G—7009, Columbia Fuel Corp. (findings and order grant- 
ing certificate of public convenience and necessity; (17) G—18867, Ohio Fud 
Gas Co. (findings and order issuing certificate of public convenience and pe 
cessity ). 

On October 22, (46) G-19193 Columbia Gulf Transmission Co. (letter granting 
temporary authorization). 


Y with 


and | 


ipeling | 


October 6, 1959: Glenn Clark, president and director, Mississippi River Fra | 


Corp. 


On October 15 (48) G-19495, Mississippi River Fuel Corp. (letter granting | 


temporary authorization). 
é October 15, 1959: Clark M. Clifford, attorney representing Phillips Petroleum 

oO. 

On October 22 (1), G-19845, Phillips Petroleum Co. (order for hearing ani 
suspending proposed change in rates) ; (2), G—19544, Phillips (order fixing date 
of hearing Commissioner Connole dissenting) ; (17), G—18524, Phillips (findings 
and order permitting and approving abandonment). 

On October 29 (22), G-18417 and 18418, Phillips (order denying petition for 
reconsideration * * *), 

On November 5 (26), G—18414, Phillips (order making effective proposed rate 
change * * *), 

November 6, 1959: Raymond N. Shibley, attorney representing Panhandle 
Eastern Pipeline Co. 

On November 12 (15), G—14755, Panhandle Eastern Pipeline Co. (order per 
mitting intervention * * *), 

On November 17 (7), G-19954, Panhandle Eastern (letter granting temporary 
authorization). 


On November 25 (37), G-2374 and G—16187, Panhandle Eastern (order deny- | 


ing petition for rehearing and motion for leave to amend application). 

November 6, 1959: Sam Jennings, Mr. Cossey (?), representing Phillips 
Petroleum Co. 

On November 12 (10), G-18215, Phillips Petroleum Co. (order making effec 
tive proposed change in rates) ; (1), G-18273, Phillips (order making effective 
proposed change in rates). 

On November. 18 (17), G-18272, Phillips (order making effective proposed 
rate changes). 

On November 27 (1), G—20255, Phillips (order for hearing and suspending 
proposed changes in rates). 
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November 16, 1959: Keith Pyburn, Washington representative, Texas Eastern 


* . irae . y j Yoo "Ty swrlicai Co 
‘ccion Corp. ; director, Algonquin Gas Transmission Co. 
Transmiss1o 


November 18 (11) G—8931, G—-12226, G-12227, Texas Eastern Transmission 
onl G 12228, Algonquin Gas Transmission Co. (order amending order issuing 
orp., G-Le< 


1 &N.). z . 
Cj eae 23 (1) G-19575, Texas Eastern (letter granting temporary 


horization) copy of letter to Keith M. Pyburn; (2) G—19588, Algonquin Gas 
— ission Co. (letter granting temporary authorization). 
ener 11, 1959 : Robert Stewart, vice president, Phillips Petroleum Co. 

aha 21, 1959: Clark M. Clifford, attorney representing Phillips Petroleum 
“oe December 23 (12) G-19544, Phillips Petroleum Co. (findings and order 
‘ning certificate of public convenience and necessity). 

"a December 23 (4 PM) (7) G—20542 through G—20549, Phillips (order for 
hearing and suspending proposed changes in rates) ; (9) G—20550, Phillips (order 
for hearing and suspending rate changes). Lb seal at 

On December 30 (28) are through G—20609, Phillips (order for hearings 

sus ing rate changes). 
Ee 16 1959 : Conference—Tennessee Gas and Midwestern. 

On December 16 (56) G-—18877 et al., Tennessee Gas Transmission Co. et al. 
-19021, Honesdale Gas Co. (findings and order for partial severance and 
directing physical connection of facilities) ; (57) G-1887 i, Tennessee, G—20096, 
the Berkshire Gas Co. (findings and order directing the delivery and sale of 


refined gas * * * ). ae 
On December 18 (2) G—18877 Tennessee (letter modifying temporary au- 


thorization ). ol 

On December 28 (1) G—18313 et al., Midwestern Gas Transmission Co. (order 
denying applications for rehearing and request for stay, and modifying opinion 
No. 331 and accompanying order). 

On December 30 (23) Midwestern Gas Transmission Co. (order allowing 
superseding service agreement to take effect). 

December 17, 1959: George S. Young, president, Columbia Gas System; John 
P. Randolph, attorney, representing Columbia Gas System. 

On December 23 (10) G—19376, Columbia Gas Transmission Co. (findings and 
order issuing certificate of public convenience and necessity); (19) G—19592, 
Manufacturers Light & Heat Co. (findings and order issuing certificate of public 
convenience and necessity) ; (23) G—19425, Ohio Fuel Gas Co. (findings and 
order permitting and approving abandonment of facilities); (35) G—20510. 
Manufacturers Light & Heat Co. (order suspending proposed revised tariff 
sheets and providing for hearing). 

On December 23 (4 p.m.) (12) G—12197, 16820, 18425, 19250, Manufacturers 
Light & Heat Co. (order on application for rehearing). 





PERSONS AND DATES RECORDED IN THE OFFICE LoG oF COMMISSIONER STUECK 
COMPARED TO ACTIONS TAKEN BY FEDERAL POWER COMMISSION AND RECORDED 
IN Press RELEASES, 1960 


January 1, 1960: Harrington Wimberly, Washington representative for Pacific 
Northwest Pipeline Corp. (now El Paso Natural Gas Co.). 

Press release, January 5, 1960: FPC authorized pipeline construction by El 
Paso and sales of gas by Phillips Petroleum to El Paso. 

February 18: George S. Young, president, Columbia Gas System Service Corp.; 
Cecil E. Loomis, vice president, same; John P. Randolph, attorney representing, 
same, 

Press release, February 16, 1960: United Fuel Gas Co. affected by proposed 
producer rate increase. (United is subsidiary of Columbia Gas System.) 

Press release, February 24, 1960: same. 

Press release, February 25, 1960: FPC approved settlement of rate increase 
cases involving Manufacturers Light & Heat Co., a Columbia System subsidiary. 

March 1, 1960: Richard J. Connor, attorney, Mr. Roach (?), Mr. Grant (7), 
Walter E. Gallagher, attorney representing Northern Natural Gas Co. 

Press release, March 7, 1960: FPC authorized El Paso Natural Gas Co to con 
struct pipeline to transmit gas to Northern Natural Gas Co. 
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Mr. Moss. Who is Mr. Stewart Crum ? 

Mr. Srvurcx. Stewart Crum is a member of the staff of the Federy 
Power Commission. ’ 

Mr. Moss. Is he a member of the staff ? 

Mr. Sturck. Yes; he is an engineer in the Bureau of Power, 

Mr. Moss. Do you recall whether the conference on November ¢ 
1959, with L. Adams, former Chief of the Bureau of Power—— ‘| 

Mr. Sturck. He is present Chief of the Bureau of Power. 

Mr. Moss. Then I have an error that I am glad to correct. 

Any discussions on the merits of the case in the case of Mr. Aymond 
vice president and director of Consumers Power ? , 

Mr. Stueck. I do not recall any. 

Mr. Moss. Do you recall whether any of the these persons listed jj 
this list have attempted to discuss the merits of any case? 

Mr. Stueck. Mr. Moss, I was just this moment handed a 44-pay | 
list, and I have not had a chance to read it so I don’t know what name 
are in here. Glancing down the first page, Mr. Aymond, who couli 
not have any business with the Federal Power Commission. 

At the top of page 2, William P. Massey, is the sovereign grand 
master of the Scottish Rite in Missouri and he would have no busines, 

Mr. Moss. I am only interested in those who would have busines 
before your Commission or an interest in the Commission. 

Mr. Srueck. I will run down quickly, if I can. 

Mr. Moss. Do Brookhart, Becker & Dorsey have any cases before 
the Commission ? 

Mr. Strvuecr. I don’t recall that they do. 

My judgment is that they don’t. These are taken from my personal 
and social calendar apparently, and these people have, most of them 
T have come across here have nothing to do—— 

Mr. Moss. Russell Morton Brown, conference in Commissioner 
Kline’s office. Do you recall any of the details of that conference! 

Mr. Srurck. No, sir; I don’t. 

Mr. Moss. Page 5, Glenn W. Clark, is that the same one we wer 
discussing before ? 

Mr. Strurck. That is the gentleman to whom I referred as being the 
new president of the Mississippi River Fuel Co. 

At the top of page 5, Mr. Sam Clammer does have some matters 
before the Commission. 

Mr. Moss. Did you know Mr. Clammer before becoming a member 
of the Commission ? 

_ Mr. Srvzcx. No, sir; I did not know him until I got here to Wash- 
ington. 


' 


Mr. Moss. Mr. Conn, page 7, do you recall any details of that con 


ference? Mr. Underhill was present. Do you recall anything about 
that ? 

Mr. Sturcrk. No, I donot. 

Mr. Moss. Who is Mr. Underhill ? 

Mr. Srureck. He was referred to this morning. 

Mr. Moss. Who is he, do you recall who he is? 

Mr. Srvrcr. Yes, heis an attorney representing Kerr-McGee. 

Mr. Moss. But you had no idea concerning the nature of that 
conference? 

Mr. Sturck. No, I don’t. 
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Mr. Moss. Mr. Richard Connor? — Kg 

Mr. Srveck. Mr. Connor was just identified a few moments ago. 

Mr. Moss. Conference with Mr. Henderson, chief counsel Trans- 
continental Gas Pipe Line Corp. in your office on January 12. You 
have no recollection of that ¢ 

Mr. Srcecx. I donot remember what that was about. ; 

Mr. Moss. Do you recall the more recent one, the conference with 
Mr. Connor, Mr. Roach, Mr. Grant, and Mr. Gallagher? 

Mr. Stueck. No, sir, I don’t. 

Mr. Moss. May 28, conference with Mr. Corcoran. Did you attempt 
todiscuss any merits of the case on that occasion q 

Mr. Srueck. I discussed that visit in my earlier testimony and gave 
itas my opinion that that was at the time when Midwestern’s south- 
ern section was trying to complete its matter before the Commission 
in order to build during the summer of 1959, in order to be ready for 
thisimmediately past heating season. 

Mr. Moss. Do you have any recollection of the conference on page 
8, Cossey-Phillips Petroleum, Sam Jennings on the 24th of July ? 

Mr. Srveck. No, sir, I don’t. 

Mr. Moss. On the 24th of September, Mr. Sam Jennings, Dan 
Mayer, of Phillips Petroleum, any recollection of that one / 

Mr. Srveck. May I ask what page you are on, sir / 

Mr. Moss. That is page 8. The last item. 

Mr. Stveck. No, sir, I don't. 

Mr. Moss. Mr. Philip Cox, consulting engineer, who does he 
represent ¢ oa 

Mr. Srveckx. He has no connection with any pipeline company. 

Mr. Moss. Any connection with any regulated industry 4 

Mr. Srurecxk. No, sir. 

Mr. Moss. With any business before the Commission ? 

Mr. Stvecx. No, sir. 

Mr. Moss. Page 11. 

Mr. Sruecx. I do not remember what the purpose of Mr. Daly’s 
visit was, Bureau record shows that he was in on this date. 

Mr. Moss. Well, Mr. Oscar Davis. He is of the Department of 
Justice, do you recall what that conference was about ? 

Mr. Stveck. Oscar Davis is in the Solicitor General’s Office, and I 
believe we were talking with him about the Tuscarora Indian case, 
redevelopment of the Niagara River. 

Mr. Moss. Mr. Domers on May 26? 

Mr. Stuck. I may be in error about that but—— 

Mr. Moss. Do you recall what you conferred with Mr. Domers about 
on that occasion or on either of the occasions listed there at the bottom 
of page 12? 

Mr. Srurcx. I believe it was just the matter of his, Mr. Domers, 
has been identified as the former executive director of the Commis- 
sion. He has retired on physical disability and now lives in Florida 
and I believe he came in to talk about the new home which he had 
acquired, 

r. Moss, On the luncheon on November 6 with Raymond N. Shib- 
ley, now November 12, it was a Panhandle Eastern order issued or an 
order issued permitting Panhandle Eastern to intervene. 
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Mr. Srurck. I don’t remember what was discussed there, 

Mr. Moss. Mr. Shibley is an attorney representing Panhanj 
Eastern and I believe Mr. Domers is also representing Panhani 
Eastern. Do you remember if there was any discussion of the matte | 
then pending before the Commission ? j 

Mr. Strvrck. I don’t believe that Mr. Domers represents Panhan¢, 
Eastern. I don’t think so. I think he represents Texas Gag qj | 
Williams Bros. Construction Co. 

Mr. Moss. Let’s find out. Mr. Lishman, do you have any regolly, 
tion that he represents Panhandle Eastern ? 

Mr. Lisuman. Texas Gas. 

Mr. Moss. Texas Gas. 

All right. Mr. Shibley represented Panhandle Eastern? 

Mr. Srueck. Yes, sir. 

Mr. Moss. Mr. Domers represented the Pipe Line Construction (, | 

Mr. Strureck. Yes, sir. 

Mr. Moss. Any matter of Commission business discussed at that? 

Mr. Srvueck. No, sir, I think his association with the constructig, 
company is merely that he watches what orders come out, and whe, 


the new certificates are granted so then they have a chance to make, | 


bid on the construction. I don’t think it has anything to do with th 
jurisdictional function of the Commission. 

Mr. Moss. Page 13, Oliver Easterwood, of the firm of McNutt, Dud. 
ley & Easterwood. 

Mr. Strvurcr. He has no connection with the Federal Power Cop. 
mission. 

Mr. Moss. Mr. Falck? 

Mr. Sturck. Mr. Falck is an economist and occasionally appears 3: 
an expert witness on economic matters. 

Mr. Moss. Mr. Ferguson ? 

Mr. Strvurck. Mr. Ferguson is the executive director of the Inde. 
pendent Natural Gas Association of America He does not have any 
direct cases because the companies in the association are on all sides 
of cases. 

Mr. Moss. Is John A. Ferguson, Jr., treasurer of Northern Okh- 
homa Gas Co. ? 

Mr. Strveck. I don’t know that he is. 

Mr. Moss. Who is Mr. R. B. Stewart, R. Gorman, Sam Jennings! 

Mr. Srurck. Mr. Stewart is the vice president of Phillips Petro- 
leum; that being September 29, my recollection is that that was the 
day we had lunch to discuss the coming meeting of ANGA. Mr. 
Stewart was to preside at the meeting at which I spoke, and we dis- 
cussed the coming meeting. 

Mr. Moss. Who is Mr. John Fessenden, on page 15, Rice, Carpenter 
& Carraway ? 

Mr. Stureck. I do not recall Mr. Fessenden. 

Mr. Moss. Page 16. 

Mr. Srvrcx. I know the gentleman there, but I do not recall what 
the nature of the meeting was. 

Mr. Moss. Were they all representing Northern Natural Gas Co.! 

Mr. Sturck. I think Mr. Roach represents Northern Natural, but 
Mr. Gallagher does not. 


sent ? 


eT 


Mr. Moss. Do you recall who Mr. Grant or Mr. Gallagher repre | 
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Mr. Srvrck. I do not recall at the moment, but they are active 
ractitioners before the Commission, as I recall. 
P Mr. Moss. There was a conference regarding Northern Natural Gas, 
ing to your notes. 
eit. I do not recall what was discussed there. 
Mr. Moss. The next one, Mr. Gerdes, July 24. Do you recall that 
e? 
otfr STUECK. I do not recall what was discussed at that meeting. 

Mr. Moss. Page 18, Mr. William J. Grove. Do you recall the sub- 
stance of that conference / , 7 

Mr. Srueck. I know Mr. Grove, who was formerly with the Com- 
mission, and is now in general practice, does practice before the Com- 
mission. He represents Pan American, but I do not recall what the 
nature of that conference was | 

Mr. Moss. That was on the 29th of January of this year. 

Mr. Hager, January 6 of 1959. 

Mr. Stveck. I do not recall what was discussed then. 

Mr. Moss. Now, because we have had the question raised repeatedly 
as to the independence of the Commission, do you recall the nature 
of the subject discussed, whether it concerned any Commission busi- 
ness at the luncheon of Mr. Robert Hampton, special assistant in the 


White House ? Re 
Mr. Sturcx. No Commission business was ever discussed at that 
meeting. 


Mr. Moss. Page 19, Mr. Henderson. 

Mr. Sturck. I do not recall what that was. 

Mr. Moss. I think you have already told about Mr. Hobbs. 

Page 20, Mr. Hobson. 

Mr. Sturck. I don’t remember what that meeting was about. 

Mr. Moss. Mr. Horton. Conference regarding the Southern Cali- 
fornia Edison Co. 

Mr. Sturck. Commissioner Connole brought him in and I don’t 
know just what that was. 

Mr. Moss. Mr. Iwan, do you know whether that is an initial or a 
name, Iwan, Pennsylvania Gas, October 23, 1959? Do you have any 
recollection of the subject of that conference ? 

Mr. Srurck. No, sir; I don’t. 

Mr. Moss. Page 21; do you have any recollection of any of the 
subjects discussed at any of the conferences of which there were two, 
duly 24, September 24, and another one on November 6 and a lunch 
on September 29. 

Mr. Sturcx. That lunch is the same one referred to just a few 
moments ago to talk about the then approaching Independent Natural 
Gas Association ; that was the same one we talked about a few moments 
ago. 

Mr. Moss. All right. Do you have any recollection of the nature of 
the discussions at the conference on Phillips Petroleum matters; there 
were three of them ? 

Mr. Srvurcr. No, sir; I don’t. 

Mr. Moss. Dan Jones, Petroleum Industry, representing Continen- 
tal Oil Co:, October 8, 1959, he had a conference, Commissioners Kline, 
Connole, Russell Brown ? | 

Mr: Srvnck.: I do not remember what that was. 
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Mr. Moss. You had a White House conference on April 24 1959 
with Mr. David W. Kendall, special counsel to the President, a 
Mr. Srurck. That was the day Mr. Kendall called up, it was jug 
rior to my reappointment. He said that he thought he ought t 
ate me but he didn’t and would I drop over? I think it is a routing 


matter prior to an appointment or reappointment. Nothing pertain. 
ing to the Federal Power Commission as a regulating agency for any | 


company or any direction for any company was discussed. 

Mr. Moss. At the bottom of page 22, is there any connection with 
that name with any industry now / 

Mr. Srueck. Mr. Robert King at one time was here in Washington 
He more recently has been head of the Winter Olympies Games in 
Squaw Valley. He has nothing to do with it. He is from St. Louis 
my hometown, and has nothing to do with it, ‘ 

Mr. Moss. I assume the conferences on page 23 were dealt with 
earlier in reference to the Kansas Cole conference of which you had 
no recollection ? ‘ 

Mr. Srurck. Yes, sir. 

Mr. Moss. Does the last party on 24 have anything to do with any 
regulated industry ? ; 

Mr. Srurck. Mr. and Mrs. Robert Lewis; no, sir; they are neigh. 
bors. He is with the American Red Cross. i 

Mr. Moss. Cecil Loomis; you had a conference on February 18 of 
this year. Senior vice president, the Columbia Gas System Service 
Co., and also Mr. George Young, present. 

Mr. Srveck. I told about that earher in the day at which he was 
present at which they discussed the need of closing out cases so that 
they could have, instead of having indefinite assets by way of rates 
received, could firm up what their earnings were so that they could 
refinance. 

Mr. Moss. Page 27. I believe we have dealt with the first: item, 
Let’s talk about Mr. McGraw, president of ‘Transcontinental Gas Pipe 
Line Corp., conference May 14, 1959. 

Mr. Strvueck. I think we referred to him this morning. 

Mr. Moss. Any recollection on that one? 

Mr. Strueck. No, sir. I so stated this morning. 

Mr. Moss. Page 28, 1959, December 16. Midwestern is the heading, 
conference representatives of Tennessee Gas Transmission Co. in your 
office. Do you recall ? 

Mr. Srvuecx. I am sorry, I have lost 

Mr. Moss. Page 28, the last item, Midwestern. Do you have any 
recollection of that conference ? 

Mr. Srurcx. December 16; my recollection is about that time Mid- 
western filed its plan of financing and they probably brought mea 
copy of the financing plan. 

Mr. Moss. Do you recall whether it was discussed ? 

Mr. Srvueck. I think it was not discussed. 

Mr. Moss. They just came in and gave it to you? 

Mr. Stueck. Yes, and said, “This 1s our plan.” 

Mr. Moss. It would not be a conference then, just a meeting? 

Howard Miller, National City Bank of New York, conference. 

Mr. Srurck. My recollection is that Mr. Miller came in and said 
he was just taking up a position with the National City Bank of New 
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York in their public utilities department and he wanted to meet and 
become acquainted with the Commissioners. 
There was no case discussed at that time. 


Mr. Moss. Page 31. | - 

Did Mr. O’Flaherty have any business with the Commission ? 

Mr. Srueck. Mr. O’Flaherty is with the Army. He is in the Of- 
foe of the Chief of Civil Affairs. He has no connection with the 


‘ommission. 
“ir. Moss. Kirby Patterson? = 7 | 

Mr. Srvueck. Mr. Patterson isa Missourian. He is an Assistant At- 
torney General, and will have nothing about the Power Commission. 

Mr. Moss. Page 32. Peterson 4 

Mr. Srueck. Ido not recall Mr. Peterson. _ 

Mr. Moss. Do you recall a Mr. Rosean of Columbia Gas who was 

resent at that conference ¢ 

Mr. Srueck. I do recall that Mr. Rosean of Columbia Gas was pres- 
ent then; that was on September 28, and it would be my Judgment that 
the subject of discussion was opposition by Mr. Rosean on behalf of 
the Columbia Gas System to the granting of temporary authority 
for winter peaking service for companies serving up in New England. 

Mr. Moss. That is a proper matter for discussion ? 

Mr. Strueck. Yes, sir. 

Mr. Moss. Mr. Pyburn, page 33, April 20 and November 16 confer- 
ences. Do you recall the nature of either, or the subject of either, of 
those conferences ¢ 

Mr. Srurck. My best recollection is that Mr. Pyburn on both occa- 
sions discussed progress being made toward renegotiation of contracts 
toeliminate indefinite pricing provisions. 

Mr. Moss. John Randolph? 

Mr. Srueck. Mr. Randolph has been described; I know him. 

Mr. Moss. Do you recall the subject of any of those discussions ? 

Mr. Stueck. To fix a particular subject on a particular date is most 
dificult. Mr. Randolph does not discuss the merits of the case, as I 
have testified several times before here. He has been in on these con- 
ferences with the other gentlemen, with respect to No. 1, opposition 
totemporary authority for winter peaking service; No. 2, development 
of storage fields; No. 3, the need for the conclusion of cases, and other 
matters of that sort. 

Mr. Moss. Page 35, Mr. Melvin Richter, representing the Sunray 
Mid-Continent, conference on February 1 of this year with Justin 
Wolf, also of Sunray. 

Mr. Srurck. Mr. Justin Wolf is an attorney here in the District 
who represents Northern Natural and Sunray. I don’t know why Mr. 
Richter was brought in. 

Mr. Moss. Do you recall the subject of that conference ? 

Mr. Srurcx. No, sir. 

Mr. Moss. You already testified to the next one and to the last 
two. 

On page 36. 

Mr. Srueck. Frederick Robinson is a senior vice president of Pan- 
handle Eastern. 

Mr. Moss. Do you recall the subject of that conference ? 

Mr. Sruecx. I believe that had to do with the supplying of gas to 
the proposed storage area of Laclede Gas Co. in Missouri. 
619236032 
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Mr. Moss. Mr. Rosean you have already discussed. 

William K. Sanders, page 37. Do you recall the nature of 4 | 
conference ? 

Mr. Srvrck. I do not recall what that conference was about, | 

Mr. Moss. We had testimony on Mr. Shibley. Page 39, Mr. Thon, ] 
E. Stephens, secretary to the president, formerly with Weaver & Vin 
Koughnet. , 

Mr. Srurck. I don’t know whether he was counsel to Weaver ¢ 
Van Koughnet. He was the secretary—he is the appointment geen, | 
tary to the president, and I did have lunch with him twice. No Com: | 
mission matters were discussed at either of those times. ) 

Mr. Moss. I believe he had an interest at one time in the gas ‘| 
tributing company. Did he discuss any matter personal to him o | 
the company with which he had formerly been associated ? 

Mr. Stuck. I never discussed any business matter with Mr. Ton 
Stephens at any time. I have no recollection of his ever calling or | 
discussing anything about business. It was purely social. Pha | 

Mr. Moss. Robert Stewart. We have had that already, 

December 16, conference with Midwestern, we have had that. 

Page 41, the last one, Frank Walsh, conference on July 7, 1959, 
Do you recall the subject of that conference / 

Mr. Srurcx. As described here, Mr. Walsh was formerly on the 
staff, and left to go with Mr. Lambert McAllister; I do not recal 
what he discussed when he came in. 

Mr. Moss. On page 42, did either Mr. Weber or Mr. Weiss have any 
business before the Commission ? 1 

Mr. Sturck. Judge Randolph Weber is the Federal district judy 
in St. Louis, nothing before the Commission. Frank L. Weaver is, 
member of our Commission staff. 

Mr. Moss. Mr. Whitaker ? 


Mr. Srvecx. Bill Weiss is an American Legion friend of min 
from St. Louis and has no business before the Commission. 


Mr. Moss. Mr. Whitaker 


Mr. Srurck. Mr. Whitaker is a certified public accountant in Ka- 


at 


sas City. He was a member of the public service commission staf | 


when I was a member of that commission. 


Mr. Moss. He had a conference with you regarding contesting rate | 


increases of City Service Gas Co. or can you recall that? 

Mr. Sturck. He represents a laundry group in Kansas City. He 
may represent others. I do not recall that he discussed any matter 
appertaining to a pending case before the Commission. 

Mr. Moss. We have had Mr. Wimberly discussed, Mr. Wolf. You 
stated that Mr. Woodfin, on page 44, had been cautioned that he was 


approaching the merits in a conference with you. Was this the con: | 


ference alluded to by you ? 

Mr. Sturcx. It could have been. I don’t specifically remember. 

Mr. Moss. And the others we have discussed. You have no reed: 
lection of the conference with Mr. Woodfin on this date? 

Mr. Strvurck. January 8—no, sir, I do not. 

Mr. Moss. Commissioner Stueck, the original Subcommittee on 
Legislative Oversight addressed a request to you for informatio 
regarding any gifts 





Mr. Srvxox. I filed a letter, and I would like to have it—— 











1959, 


| 


@ any 


judge 
risa 


mine 


Kan- 
staff | 


r rate 


atter 


You 


> On 
ition 


EX PARTE COMMUNICATIONS 495 


Mr. Moss. I would ask to have the response to the request of the 
revious committee under date of October 16, 1957, be made a part 


erecordatthis point. 
oe CuarrMan. What is it, may I have a copy of it? 
Mr. Moss. The reply to the committee’s questionnaire of October 


1957. a & ee ; 
The CuaiRMAN. I have the original, Commissioner Stueck, I have 


had that since I took over the chairmanship of this committee and by 

direction of the committee it has been locked up and kept confidential. 
However, I have told the other Commissioners it is your letter: and 

if you wish it to be included in the record I assume that that should 
0 in. aa : a 

Mr. Srurcx. I have no objection to its going into the record. I 

would like to make, if you would like to have me bring it down to date 


[ would be glad to do that. With respect to plane rides, I would like 
to make it clear that I have been on a plane three times. 

Mr. Moss. I would like to develop that. 

Mr. Stugcs. OK. 

The CuatrrMANn. Do you ask that this go in the record then? 

Mr, Sturck. Yes. 

The CuarrMAN. All right. Let it be received. 

(The document referred to follows :) 


FEDERAL POWER COMMISSION, 
Washington, October 16, 1957. 
Hon. Morcan M. Mou tper, 
Chairman, Special Subcommittee on Legislative Oversight, 
House Office Building, Washington, D.C. 

DeaR Mr. MoutperR: In response to your letter addressed to me, dated October 
8, 1957, in which you ask help and cooperation to effectuate the goal of your 
committee to complete a study of the relations of the regulatory agencies with 
those whom they regulate, I wish to supply the following information. 

On or about September 13-14, 1954, as the newest member of the Federal 
Power Commission, in keeping with what I understood to be a precedent, I 
attended, as a guest of the association, the annual convention of the Independent 
Natural Gas Association of America, held at New Orleans, La. The association 
provided a twin bed hotel room for my wife and myself and we attended the 
various functions of the convention, including such events as luncheons and the 
annual banquet. I traveled on a Government transportation request and 
personally paid for the transportation of my wife. 

On or about October 13-14, 1954, I attended the annual convention of the 
American Gas Association held at Atlantic City, N.J., in company with my wife. 
The association did not provide hotel accommodations, but we did participate in 
the various functions held in connection with the convention, including a sizable 
variety show of “name” acts, at which the newly chosen Mrs. America was 
presented. I traveled on a Government transportation request and personally 
paid for the transportation of my wife. 

On or about May 27, 1955, I accepted the invitation of the Pacific Northwest 
Governors’ Power Policy Conference and the Columbia Basin Inter-Agency 
Commission to speak to a joint meeting held at Missoula, Mont. In connection 
with this meeting, I attended, among other events, a dinner given by the Chamber 
of Commerce of Missoula, Mont., at which the several Governors and myself 
were considered guests of honor. No compensation whatever was asked for or 
received for speaking. 

On or about September 8-9, 1955, I delivered one of the principal addresses 
to the annual meeting of the New York State Utilities Executive Conference held 
at Alexandria Bay, N.Y. This was an invitation which had previously been 
accepted by Commissioner Nelson Lee Smith. As a courtesy to him, and since 
his term as a Federal Power Commissioner would have expired by the meeting, 
I substituted for him. Automobile transportation from and to the nearest rail- 
road station was provided for my wife and myself, and we were supplied with 
4 twin bed room at the place of the meeting. In connection with the meeting, we 
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attended the usual functions such as luncheons and dinners. I traye] 
Government transportation request and personally paid for my wife’ 
portation. 

On or about September 12-13, 1955, I attended the annual convention of 
Independent Natural Gas Association of America which was held at Jas 
Alberta, Canada, where on the second night of the convention I delivereg eee 
the principal addresses. The other principal address was delivered py te | 
Premier of the Province of Alberta at a dinner which, I understand, WAS shen, 
sored by the provincial government of Alberta, Canada. A cottage with tris | 
beds was provided for my wife and myself. No honorarium or COMPen sation 
was asked for or received. We participated in the other functions held jp COL. 
nection with the meeting. I traveled on a government transportation request 
and personally paid for my wife’s transportation. 

On or about April 10, 1956, I attended a symposium of the practicing law jp, 
stitute and participated as a panel member in general discussion of the Natural 
Gas Act. This was held in New York City. Hotel accommodations were offered 
by the institute, but since I was already staying elsewhere in New York City, | 
did not accept. I did attend a luncheon as the guest of the institute. J travel 
on a government transportation request. 

On or about April 18, 1956, I accepted the invitation of the Inter-Americap 
Bar Association to address its meeting at the southwest law center located jg 
Dallas, Tex. At the same time and in the same city as this meeting, but ny 
connected with it, was the Texas Independent Producers and Royalty Owney 
annual convention. I made an informal address at a luncheon meeting of TIPR9 
as their guest. No transportation, hotel facilities, or compensation was agkeg 
of or provided by TIPRO, but I did not pay for my luncheon. I traveled oy 
government transportation request. 

On or about September 6-8, 1956, I accompanied Messrs. Wing and Voorhies 
of the Federal Power Commission’s San Francisco office on an inspection toy 
of the so-called high-head hydroelectric power developments in the Sierra Mou. 
tains in California. We were accompanied by representatives of the Pacific Gas 
& Electric Co., and the Southern California Edison Co. Messrs. Wing, Voorhie, 
and myself traveled in a FPC automobile. The company representatives tray. 
eled in another car. On the first morning as we were gathering at the Sacer. 
mento Airport, I personally paid for breakfasts for everyone who had not 4. 
ready eaten. The entire party had lunch on that day in the messhall of the 
construction camp at Wishon Dam. Dinner and housing for the first night and 
breakfast for the next morning were provided for the party in company quar. 
ters in Big Creek Canyon. Dinner and housing for the second night as well as 
breakfast on the morning of final departure day were provided at a recreational 
area used during the summer months for company employees. Travel for m 
other than by automobile was on a government transportation request. 

On or about September 10-11, 1956, I attended the I.N.G.A. convention held in 
San Antonio, Tex. My wife did not accompany me to this meeting. The asso- 
ciation provided a hotel room, and I participated in some of the functions of the 
convention. Transportation was provided by Government transportation request, 

On or about October 6-8, 1957, in company with my wife, I attended the 
American Gas Association convention held in St. Louis, Mo. I traveled on goy- 
ernment transportation request and personally paid for my wife’s transporta 
tion. The association did not supply living quarters, but we did participate in 
some of the functions held in connection with the convention. 

In addition to the above and foregoing, I have attended various functions in 
Washington, such as the annual meetings of the Federal Power Bar Associa- 
tion (at which I was the principal speaker last year), the Federal Bar Asso 
ciation, and other similar affairs as a guest. 

From time to time, I have accepted invitations to lunch, such as the invi- 
tation from the then president of the Federal Power Bar Association. My 
policy with respect to the acceptance of invitations to lunch is to accept invita: 
tions, but to reciprocate in kind. 

Should you desire any further details on the above and foregoing, I will be 
very glad to supply such to the best of my ability. 

Respectfully submitted. 
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FREDERICK STUECK, Commissioner, 
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Mr. Moss. You list your transportation ore you by industry 
gsa guest of the Independent Natural Gas Association approximately 
September 13 and 14 of 1954, New Orleans, La. ; 

% Mr. STUECK. In connection with that meeting or rather on the 
day previous, Mr. John Hussey, who was the commissioner for con- 
servation of the State of Louisiana, issued the invitation. We went 
from New Orleans to the Grand Island base of operations, and from 
there I flew by helicopter to a drilling operation about 10 miles out 
; If. 

= lane back to New Orleans in an amphibian plane. 

[flew to the funeral of John Hussey shortly after the 17th of March 
of this year, and the details of that have been disclosed. 

On one other occasion I was attending the American Gas Associa- 
tio Convention in Atlantic City, and the convention broke up at such 
a time that I would have had to stay overnight to go back by train 
thenext day. There were a number of planes going back to Washing- 
ton; several of them had vacant seats on them. ‘There was no special 
trip being made for me, but I did ride from Atlantic City to Wash- 
ey D.C. Those are the only three plane trips which I have 
taken. 

Mr. Moss. Who owned the plane on that occasion ? 

Mr. Stvueck. I don’t know, sir. 

Mr. Moss. You don’t know. 

Those two instances are the only times—— 

Mr. Srvecx. The only two. They were in 1954, as I recall, and the 
plane trip to Mr. John Hussey’s funeral shortly after the 17th of 
March in this year. 

Mr. Moss. I would just like to get it clearly in mind as to this 
instance of your meeting at the Department of Justice. 

I believe you testified that in the absence of Commissioner Kuyken- 
dall or he was temporarily off the Commission at that moment, that 
Justice contacted you. 

Mr. Sturck. I did not so state. I stated that Mr. Seaborn Digby, 
amember of our Federal Power Commission at that time, came into 
= office and said he had an appointment with the Attorney General, 
asked that I go along and I did accompany him. 

Mr. Moss. Department of Justice never initiated any contact on this 
instance ? 

Mr. Stuecx. I cannot state of my own knowledge whether the 
Attorney General called Judge Digby or whether Judge Digby called 
the Attorney General. I don’t know. 

Mr. Moss. The purpose of the meeting was, then, so the Department 
of Justice would have all the facts? 

Mr. Srvuecr. Yes, sir. 

Mr. Moss. Was it important that the Department of Justice have 
all the facts ? 

Mr. Srurcx. I related this morning when the first call came to me 
from the Department of Justice there was a serious error, I thought, 
= if there could be that one error there could very conceivably be 
others. 
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Mr. Moss. Did you convince them they had erred ? 

Mr. Srurck. I don’t think I really convinced them and did not try 
to convince them they did have errors. The request was that full 
review of the facts be made. 

Mr. Moss. Did they indicate they were going to do that? 


Mr. Srurckx. Mr. Brownell said they would look into the matter 


as I recall. 

Mr. Moss. Was there any expression that it would be embarraggip 
personally embarrassing, if the matter was carried forward by the 
Department ? : 

Mr. Stveck. I do not think that the words “personally embarrag. 
ing” would have been used. It could be that my recollection woul 


be that it would further complicate an already complicated situation, | 


Mr. Moss. Aren’t such actions always complicating? 

Mr. Srunckx. Yes, but more so in this case where the attempt was ty 
conclude a very sizable legal battle between four big companies and ty 
conclude the matter to the end of getting natural gas to the Chicago 
area to serve some nearly 500,000 homes in the metropolitan are 
which had been waiting for gas for a long time. 

I had no personal interest in any one of the four companies, 

Mr. Moss. Those are all my questions, Mr. Chairman. 

The Cuatrman. Mr. Springer? 

Mr. Derounian ? 

Mr. Derountan. Mr. Commissioner, this list of persons contactin 
Commissioner Stueck—are the notations yours in the right-hand eol- 
umn where it states the time, for example? 

Mr. Srvurck. No, sir; I think those were supplied by the investi- 
gating staff. 

Mr. DerowuntAn. In other words, where it states “special committee 
meeting 10 a.m., reconvened 2 p.m.”—is that your notation? 

Mr. Srvurck. No, sir. 

Mr. Derountan. Mr. Chairman, I would like to ask committee cour- 
sel to explain the import of those notations in the right-hand column, 

Mr. LisHMan. Yes, sir. 

When we were asked to ascertain the number of ex parte contacts 
in addition to those of Mr. Corcoran, we started out by attempting to 
find all ex parte contacts which were made at or about the time that 
some Commission action took place. 

As I said this morning, I didn’t ask to have this list placed in the 
record because with respect to this list, which was compiled for work- 
ing purposes, we had not correlated it with pending matters before 
the Commission, which the visitor may have discussed. 

But this was a complete overall list. arranged in alphabetical order 
and it does contain notations that the staff secured from the files of 
the Commission which showed that on certain of these dates, at or 
about the time of the visit, that there had been a special committee 
meeting. 
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Now as I understand it, and I can be corrected if I am wrong, I 
d ; f : o, 
inquired as to what, a special meeting meant, as I understand it they 
have regularly weekly meetings and any other meetings, which the 
lar day is Wednesday. 

Mr. STUECK. Wednesday. 

Every other meeting 1s called a special meeting. . 

Mr. Lisuman. Every other meeting is called a special meeting and 
there is no special connotation attached to the word “special” ? 

Mr. DerouNraNn. I don’t understand using all this time in looking 
up meetings unless there is some relevance to the date of the meeting 
and the person being involved. 

Now, for example, Bertha Adkins, lunch with you at the Capitol 
Hill Club and you noted there was a special meeting at 10 a.m. at the 
time of the luncheon and reconvened at 2 p.m. 

What is that supposed to mean? Did Miss Adkins have any dis- 
cussion with you on any Commission matter ? 

Mr. Stveck. She has no interest in any natural gas matters that I 
know of. She is the Under Secretary of Health, Education, and 
Welfare. ' : rome | 

Mr. Deroun1an. Well, now, I just think that this list is eminently 
unfair, For example, Congressman Tom Curtis listed on page 10, saw 

ctober 30, according to this, at 9 a.m. Special Commission meet- 
ng - 1 x . . ‘ 

0 a.m., reconvened at 2 p.m. Did Mr. Curtis discuss anythin 
ing ’ : 


with you? aii ; 
Mr. Sruecx. Mr. Curtis has no interest in any natural gas matters 
atall. 


Mr. Deroun1AN. Has he ever written to you on any natural gas 
matter ? 

Mr. Srueck. No, sir. 

Mr. DerountAn. What is the basis of your association with Mr. 
Curtis? 

Mr. Stvrcx. He is the Congressman representing my home con- 
gressional district and has been a personal friend of mine for 30 years 
or more perhaps. 

Mr. Deroun1An. What about luncheon you had February 16 of this 
year at 12:30 after which there is the notation “Special meeting 10 
am.” ? 

Was there any connotation with respect to that and any pending 
business ? 

Mr. Srurcx. None whatsoever. 

Mr. Deroun1An. Then again we have to stick in poor Perle Mesta 
and a tea at 5:30 p.m. one day. I don’t know what that has to do 
with any Commission matter. 

Mr. Sruecx. I will tell you what that was about. My wife and I 
are interested in a school in St. Louis call the Principia which has a 
specially endowed school of government, and each year they send a 
group of students up here, one year, a group of boys, the next year 
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a group of girls. And at that particular time, a group of girls, school. 

girls came up here and Mrs. Mesta was kind enough to invite the 

to her house for tea. : 
Mr. Deroun1An. Then on page 6, Commissioner, we have 


. : , a list 
Mr. Clifford’s luncheons with you over the years, and : 


after almost 


each notation of lunch there is a Commission meeting at 12:30, yp. | 
:30, re. 


convening at 2p.m. You have already testified that you haven't djs 
cussed any Commission matters with Mr. Clifford and yet it js in hie 

We have all heard of McCarthyism; and, boy, I think this is Me. 
Carthyism. I don’t go along with it in any way. rh, 

The Cuarrman. Now, the gentleman can go a little bit too far, ] 
would say, with reference to this. é 

Now the counsel explained this morning that he did not ask any 
questions about this and did net ask for it to go in the record, 

So the staff is not to be condemned if that is what the gentleman 
is trying to do. . 

Mr. DerountAn. I am just trying to point out 

The Cratrman. The gentleman from California asked unanimoys 
consent for it to be included in the record, and I, as chairman, asked 
if there was objection and the gentleman sat here and did not object 
He had his opportunity to object and I don’t think that kind of criti. 
cism is justified when the gentleman sat there himself. 

Mr. Derountan. Mr. Chairman, we have 46 pages in here that are 
in the record now, and I just wanted to bring out that in many of 
these cases they have nothing to do with the actual business of the 
Federal Power Commission. I am not ashamed of what I have done: 
I think I have done a fair thing for the people who were not here 
and won’t be heard. 

The Cuatrman. Yes; if I recall, the gentleman was one of the first 
ones who made public announcement that this committee go into this 
and get all the facts and all the record. 

Mr. Derountan. I did. 

The CuarrmaNn. That was made public and that is precisely what 
the staff has done in presenting it here. The Chair can’t control 
what is going to be done by Members of Congress. 

Each one has his responsibilities. 

Mr. Derountan. As a member of this committee, Mr. Chairman, 
I certainly have a right to express my opinion as to the way the docu- 
ments have been handed in, and that is my opinion. 

The Cuarrman. I don’t think the gentleman has any right to char- 
acterize it as he did a moment ago. 

Mr. Moss. Mr. Chairman ? 

The Cuarman. Mr. Moss. 

Mr. Moss. Mr. Chairman, I asked unanimous consent for the mat- 
ter to go into the record. The gentleman was present, as he was present 
at the time that someone else made the request in connection with 
Commissioner Kline. The same sort of record was placed in the 
record in that instance. 
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512 EX PARTE COMMUNICATIONS 


The Cuatrman. Mr. Bennett has asked that Mr. Ross take the 
witness stand for elaboration of certain parts of the report which he 
made on this matter back in February. 

Will you come around? Will you be sworn please, sir? 

Do you solemnly swear the testimony you give to this committee wij 
be the truth, the whole truth, and nothing but the truth, so help you 
God ? 

Mr. Ross. I do. 


TESTIMONY OF STUART C. ROSS 


The CHatrrMan. Have a seat. 

Will you state your name for the record, please, sir? 

Mr. Ross. Stuart C. Ross. 

The CrHamman. You are a staff member of this special gyb. 
committee ? 

Mr. Ross. Yes. 

The Cuatmrman. You have been assigned to this committee and haye 
worked for it now for some time, have you not? 

Mr. Ross. Yes. 

The Cratrman. Were you assigned to make an investigation jp 
connection with the matter under inquiry now regarding ex parte con- 
tact of one Mr. Thomas Corcoran with members of the Federal Power 
Commission ? 

Mr. Ross. Yes. 

The Caarrman. When were you assigned to that responsibility? 

Mr. Ross. Sometime in November 1959. 

The Cuatrman. Did you make a report ? 

Mr. Ross. I prepared a memorandum dated February 12, addressed 
to Mr. Lishman, chief counsel, in which I reported. 

The CnatrmMan. Yes. 

Mr. Ross. On my interviews with the respective Commissioners. 

The Cuatrman. I think that this report has been referred to on s0 
many occasions during this hearing and since there are going to be 
many questions on it now, it seems to me the report should go in the 
record. 

Is there objection that this report of February 12 of Mr. Ross on 
the matter be included in the record ? 

Without objection, let it be included in the record. 

(The document referred to follows:) 

Fresrvuary 12, 1960. 
Memorandum to: Robert W. Lishman, Chief Counsel. 
From: Stuart C. Ross. 
Subject: (1) Midwestern Gas Transmission Co., northern system; FPC Opinion 
No. 331 and order, dated and released October 31, 1959. (2) Ex parte repre 


sentations to FPC Commissioners by Mr. Thomas G. Corcoran, attorney for 
Tennessee Gas Transmission Co., parent of Midwestern, after oral argument 


had been heard, October 20, 1959. (3) Alleged “leak” of pending opinion | 
and allegations that such opinion was substantially changed after Corcorai’s | 


visit to the Commissioners. 


The FPC’s orders in this case authorize long-sought importation of gas from 
Canada by Midwestern for use in Minnesota, Wisconsin, and North Dakota, and 
through sales by it to Michigan-Wisconsin Pipe Line Co. for servicing customers 
in the northern peninsula of Michigan and the Chicago, Ill.-Gary, Ind., area. The 
initial proposals were denied by Commission Opinion No. 316 and order issued 
October 31, 1958. 
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Midwestern proposes to build a 504-mile 24-inch pipeline from the Canadian 

er through Minnesota to Marshfield, central Wisconsin, where it would con- 

t with facilities proposed by Michigan-Wisconsin Pipe Line Co. The esti- 
ae cost of Midwestern’s project is $52 million; Michigan-Wisconsin’s, $2 
mat on. Sales of both companies would be to utility companies which are subject 
to regulation by the respective States in which they operate. Sou 

Importation of gas would be under a 25-year contract between Midwestern 
and Trans-Canada Pipelines, Ltd., for 204,000 Mcf per day, of which some 158,000 
Mef would be sold by Midwestern to the Michigan-Wisconsin Co. The arrange- 
ment would have terminated November 1, 1959, had not the FPC approved the 
jan prior to that date. The contract becomes effective when Trans-Canada 
obtains requisite Canadian authorizations for export of gas. 

Midwestern had not consummated a firm financing plan and winter weather 
would preclude the commencement of construction until next spring. There- 
fore, the Commission approved only the company’s general plan and deferred 
fixing a rate of return. Prior to commencement of service, Midwestern is 
required to file rate schedules satisfactory to the Commission. The order pro- 
yides for Commission review of the applicant’s first year of operations before 
firming a rate schedule and fixing a rate of return. , ‘ 

After the hearing, examiner certified the record to the Commission and briefs 
were received, the intermediate decision procedure completed (by order issued 
October 2, 1959, this was waived), and oral argument heard, October 20, the 
ease was before the Commissioners for decision. Thereafter they had informal 
exchanges of their views with respect to the pending decision. 

Consideration of the final opinion was begun on Thursday, October 29; a 
unanimous decision was agreed upon Friday, October 30, dated and released 
Saturday, October 31. The Commission’s office is usually closed on Saturdays. 
The Commission’s action was predicated on the necessity of issuing an order 
prior to November 1, 1959, to prevent abrogation of Midwestern’s contingent 
contract with a Canadian supplier of gas. The areas to be served by Mid- 
western had for years been seeking to be supplied with natural gas, and press 
articles had urged that importation of Canadian gas be permitted. 

The company had sought a 7 percent rate of return. The Commission staff was 
of the opizion that a 614 return would be adequate. The Chairman requested 
the staff to draft an opinion on that basis for use of the Commissioners. In re- 
vising the “blue copy” draft opinion, several errors occurred. 

On November 4, 1959, a trade paper, Oildom, published an article by Joseph 
Huttlinger captioned “Questions Raised Over Possible Staff Leak Before FPC 
Decision” and reporting in part that: 

“The FPC approval to Midwestern Gas Transmission Co. to bring Canadian 
gas to the U.S. Midwest shows evidence that the FPC made last minute changes 
in its opinion. 

“The evidence indicates changes in the rate of return to be allowed to Mid- 
western. 

“Thus as originally drafted it appears Midwestern would have been allowed 
46.25 percent return. 

“The final opinion, however, leaves the rate of return to be decided later but 
says it will not be less than 6.25 percent. Officials of Midwestern had urged 7 
percent during hearings. 

“The events leading to the change have not been disclosed officially but offi- 
cials of Tennessee Gas Transmission Co., parent of Midwestern, called on some 
ere st the Commission a few days before the opinion was released, it was 
confirmed. 

“Thomas G. Corcoran, of Washington, D.C., an attorney for Tennessee, was 
one of the officials visiting Commissioners.” 

The article also included a comment that the sense of the wording on page 10 
of the final opinion, which it said appeared to be rewritten, “does not jibe’ with 
the wording on page 14. 

The first sentence on page 10 reads, “In opinion 320, we permitted a rate of 
return of 6% percent for the southern system, and we do not contemplate a 
lower rate of return for the northern system.” 

Page 14 of the opinion, under the caption “Economic Feasiblity,” includes a 
statement that “Obviously, the company will be able to sell the gas at the rates 
it is required herein to file reflecting a 6144 percent return.” This statement, by 
itself, could be construed as indicating the Commission had approved a 61, per- 
cent rate. However, on page 10 of the opinion, it is stated clearly that a rate 
of return would not be determined at this time. 
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In an order dated November 6, 1959, approving 12 corrections and amen 
of its October 31, 1959, opinion No. 331, the foregoing inconsistency w 


ments 
‘ . as elj 
nated by insertion of : lim, 
“Obviously, in the light of the company’s market requirements herein; 


discussed, it will be able to sell the gas at the rates it is required herein to file” 

Huttlinger is a freelance reporter whose office is in the National Presg Build. 
ing. Other articles by Huttlinger appear in issues of Oildom dated November 5 
9, 10, 16, and 17, 1959 ; copies are appended hereto. 

In the November 5 article, Chairman Kuykendall and Commissioner Kline are 
quoted as saying that Corcoran had visited three of the Commissioners atte 
oral argument, October 20, and before the opinion was finalized on October 
Commissioner Hussey was on sick leave and did not participate in the Com. 
mission’s decision. 

Huttlinger’s November 5 article also reported that: 

“A staff member * * * said November 3 that the orignal draft * * * caja 
for a return of 6.25 percent when officials of Midwestern had urged 7 percent, 

“This official said that the Commission was first split 2 to 2. 

“There was talk, he said, of a separate opinion concurring in the issuance of a 
certificate but urging a higher rate of return than 6.25 percent. 

“The belief is that at the last minute they got together and substituted this 
indefinite type of thing,” he explained. “As a result Midwestern may wind wD 
with 7 percent, one of the highest ever allowed.” 

Oildom’s November 17 issue reported that Corcoran had called on a member of 
Senator Hart’s office staff and informed him that “He is willing to testify m 
evidence leading to award of a certificate to a Tennessee subsidiary on October 
aL. 

Also, that Senator Hart “is to be chairman of a Senate Judiciary Suheop. 
mittee hearing November 19 and 20 which is studying backdoor influences ang 
ways to curb them. Staff counsel was quoted as saying: “The subcommitty 
has no plans to look into the award of a certificate to Midwestern in this rounj 
of hearings.” Chairman Kuykendall of the FPC was scheduled to testify at the 
hearing. 

The commissioners informed me that a Senate committee staff member had 
called upon them about this matter prior to our inquiry. 

Shortly after publication of the Huttlinger articles, Chairman Kuykendall 
ealled upon Mr. Lishman, furnished him copies thereof, conceded that Corro- 
ran had visited three commissioners and stated he had been unable to ascertain 
the source of the alleged “leak” of the tentative opinion in the Midwester 
case. 

A few weeks later, Congressman Mack received a letter from the president 
of the Freeman Coal Mining Corp., operators of a large coal mine in south 
ern Illinois, citing the gist of Oildom’s articles and stating that ‘“* * * we fed 


the charges made in the publication will bear investigation by” this subcom | 


mittee. Mr. Mack forwarded this letter to Mr. Lishman with the hope that “a 
thorough study of this situation” could be made. 

The 42 “appearances” in this case included numerous gas utility companies, 
States, and municipalities, and the following coal intervenors, who vigorously 
opposed Midwestern’s plans (see pp. 30-31 of opinion 331) : 


Fuel Research Council, Inc. 

National Coal Association. 

United Mine Workers of America. 

Mid-West Coal Producers Institute, Inc. 

Upper Lake Docks Coal Bureau, Inc. 

Chesapeake & Ohio Railway Co. 

Trax-Traer Coal Co. 

Bankal-Noonan, Inc. 

Dakota Collieries Division of North American Coal Co. 


The writer interviewed each of the four commissioners who participated in 
the case: 

Chairman Kuykendall stated that, prior to formal consideration of the cast, 
indications were that the other three participating commissioners believed the 
order should include allowance of a 6.25 percent return. The Chairman said 
his opinion at all times was as set forth in the opinion in which all four com 
missioners ultimately concurred, supra, page 2. Because he did not agree with 
the initial views of the other commissioners he told them that if the major 
ity voted for a 6.25 percent return is would be necessary for him to write a dis- 
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Thereafter, he said, Commissioner Connole indicated he agreed 


i inion. , , 
seine Chairman's view (to defer fixing a rate of return), so at that point a 
wi 


9 deadlock was indicated. When the opinion was to be finalized, the four 

2 to jssioner’s participating approved the opinion dated October 31, 1959. 
ie Corcoran stated the purpose of his visit after oral argument was 
He orm him that Tennessee may divest itself of Midwestern because of possi- 


. antitrust action and to point out that sale of any company is facilitated if 
ble arnings record and financial position are good. 
a Chairman said he was very much disturbed by the alleged “leak” of the 


mmission’s opinion in which a “blue copy” draft opinion was cited, but had 


peen unable to ascertain the source. ; i ; 

Commissioner Connole said he was assigned to supervise preparation of the 
opinion. It is Commission procedure in each case to designate a member for 
this purpose. He stated that his opinion at all times was in accord with the 


Chairman’s and that initially there was an indicated 2 to 2 deadlock among the 


me admitted Corcoran called upon him after oral argument had been heard, 
said that he twitted Corcoran about his coming in at that time, that he de- 
plored such ex parte intervention, and was not influenced by Concoran’s remarks. 
At this point in my interview with Connole he indicated his memory was hazy 
as to what information was given him by Corcoran. I had been told by Chair- 
man Kuykendall that Corcoran did not discuss the rate of return but had in- 
formed him that because of fear of possible antitrust action, Tennessee Gas, 
parent of Midwestern, may divest itself of ownership of this subsidiary. When 
[ queried Connole as to whether Corcoran had made a similar representation 
to him, he said that my query had refreshed his memory and conceded that 
that was the subject matter of Corcoran’s conversation with him. ¢ 

Commissioner Kline stated he originally desired that the Commission fix a 
rate of 6.25 percent. He said he subsequently concurred in the opinion issued, 
principally because Midwestern had not firmed its financing and could not pos- 
sibly commence operations until a year from now. 

He conceded that Corcoran had visited him after oral argument and said 
that the interview did not affect his final decision. He said Corcoran explained 
the reason for his visit was to inform the Commissioner about a matter that 
was not in the record, i.e., that Tennessee may divest itself of Midwestern be- 
cause of the possibility of antitrust action. Corcoran cited the necessity of a 
good earnings record as esssential to facilitating the sale of any company. 

Kline, a former judge, expressed dislike of what might be deemed even 
technical ex parte representations and said that on occasion he had ordered 
parties who persisted in attempting to discuss the merits of a case to desist and 
to leave his office. Incidentally, he said that, based upon his experience while 
a judge, he believes there is little, if any, difference in the frequency with which 
ex parte representations are made to judges and to Commissioners of Federal 
agencies. 

He mentioned that the Chairman had asked the opinion writer, in this case 
Mr. Ted French, to draft an opinion on a 6.25-percent basis for consideration 
by the Commissioners and that French may have been assisted by another 
opinion writer, Mr. Powers. He said that frequently several draft opinions 
are prepared and that these are always on blue paper. 

Commissioner Stueck said he voted in favor of the Commission’s opinion and 
order in the Midwestern case for the reasons set forth on page 10 of the opinion. 
He believes that it will be at least a year from now before service to customers 
in the authorized areas will be available. 

To the writer, the Commission’s Opinion 331 and order in the Midwestern 
case seem logical. 

Huttlinger stated his articles in Oildom were based on a leak by a Commis- 
sion staff member. He could be called before the subcommittee and required to 
identify his informant. 

Calling Corcoran, a prominent attorney, before the subcommittee would fur- 
ther emphasize committee members’ concern with the problem of ex parte rep- 
resentations in cases before the Federal regulatory agencies. Corcoran was 
quoted in Oildom, November 17, 1959, as willing to testify before a Senate sub- 
committee scheduled to hold hearings November 19 on ways to curb ex parte 
representations ; staff counsel was quoted as saying: “The subcommittee has no 
ne to look into the award of a certificate to Midwestern in this round of 
earings. 
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The Cuatrman. Mr. Bennett, you may proceed. 

Mr. Bennerr. Mr. Ross, when did you first visit with the Feder] 
Power Commission in respect to this matter? ” 

Mr. Ross. My notes indicate that my first visit was on the afte 
noon of November 30, 1959, at which time by appointment I met with 
Chairman Kuykendall in his office. 

Mr. Bennett. November 30, 1959. 

Mr. Ross. November 30, 1959. 

Mr. Bennett. Did you see any other Commissioners that day? 

Mr. Ross. No. 

Mr. Bennerr. When did you next visit a Commissioner? 

Mr. Ross. On December 21, 1959, when I visited Mr. Connole by 
appointment at his office. 

Mr. Bennett. Now, when you talked to Mr. Kuykendall, on Np. 
vember 30, you made some notes from which you later made this 
memorandum on February 12; is that correct? 

Mr. Ross. Yes. 

Mr. Benner. You made the memorandum from the notes that yo 
had made following your visit ? 

Mr. Ross. Yes. 

Mr. Bennetr. When did you make your notes, right after—— 

Mr. Ross. During the meeting with Chairman Kuykendall. 

Mr. Bennett. Mr. Connole said you didn’t take any notes during 
his meeting. 

Mr. Ross. That is right. 

Mr. Bennett. When did you make the notes about his meeting? 

Mr. Ross. Well, Mr. Bennett, the information I gleaned from Con. 
missioner Connole corresponded with that which I had obtained from 
Mr.—had been given by Mr. Kuykendall, so I relied on memory when 
it came time to write my memorandum. 

Mr. Bennett. You remember specifically that the information Mr, 
Connole gave you confirmed the information that Mr. Kuykendall 
gave you? 

Mr. Ross. Yes. 

Mr. Bennett. I am speaking now about the Corcoran interview. 


How long after these Oildom articles appeared did you visit Mr. | 


Connole—before you visited Mr. Kuykendall ? 

Mr. Ross. The last one, I think, appeared on—it is dated Noven- 
ber 17 and I don’t know the precise date on which Chairman Kuyken- 
dall called upon Mr. Lishman in November; that is, I do not know 
whether it was before or after all of Mr. Hutlinger’s articles had 
appeared in Oildom. 

Mr. Bennett. You heard Mr. Connole’s testimony here yesterday 
or the day before; did you not? 

Mr. Ross. Yes. 

Mr. Bennett. Did he, in your conversation, refer tc the fact that 
he made a memorandum of his conversation with Mr. Corcoran! 

Mr. Ross. No, he did not. 

Mr. Bennett. Now, refer to page 8 of your memo. 

Mr. Ross. I have it before me. 

Mr. Bennett. You say this: 
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Youare referring to Mr. Connole— 
tted Corcoran called on him after oral argument had been heard, said 


int twitted Corcoran about his coming in at that time, that he deplored 
= ex parte intervention, and was not influenced by Corcoran’s remarks. At 
su 


‘. noint in my interview with Connole he indicated his memory was hazy as 
t information was given him by Corcoran. I had been told by Chair- 
to, was kendall that Corcoran did not discuss the rate of return but had 
Bt Oe ian that because of fear of possible antitrust action, Tennessee Gas, 
— f Midwestern, may divest itself of ownership of this subsidiary. When 
yenstne Connole as to whether Corcoran had made a similar representation 
oer he said that my query had refreshed his memory and conceded that 
oat was the subject matter of Corcoran’s conversation with him. 

Now is that a factual and accurate report of your conversation with 
Mr. Connole, as you remember it ? 

Mr. Ross. Yes. 

Mr. Bennett. That is all, Mr. Chairman. , 

The CuamrMAN. Did he discuss with you, or you discuss with him, 
the possible antitrust action? — 

r. Ross. Not in any detail, Mr. Harris. My notes show that 
Chairman Kuykendall had told me that Mr. Corcoran, after oral 
argument on October 20, had phoned him for an appointment re future 
lans. Said that Gardner Symonds, chairman of Midwestern and 
ennessee Gas Transmission Co., had asked him to tell Chairman 
Kuykendall that Tennessee Gas would not retain stock control and 
my note reads “divest to avoid antitrust action,” and a further note 
reads—and I use the word “pitch”—he gave a pitch about the sol- 
vency, earnings, and possible sale of the company at some time in the 
future. 

The CuarrMAN. That was with Mr. Kuykendall ? 

Mr. Ross. Yes, and I do not recall any—well, I would say, any 
other than a brief reference by Mr. Connole in which he confirmed 
that my citation of the information that had been given me by Chair- 
man Kuykendall occurred. 

The CHamrMan. In other words, his comment then was on what 
information you told him you had obtained from Chairman 
Kuykendall ? 

Mr. Ross. Yes, Mr. Harris. 

The Cuarrman. Any further questions? 

Well, is it not a fact that Commissioner Kline told you about the 
same thing ? 

Mr. Ross. Yes, Mr. Harris. Yes, I interviewed Mr. Kline by ap- 
pointment at his office on Tuesday, January 4, from 2 to 3:30 p.m. 

The Cuarrman. Anything further? 

Mr. Bennerrt. In other words, each of the three Commissioners, 
Connole, Kline, and Kuykendall, confirmed the same thing to you; 
namely, that Mr. Corcoran had been in to talk to them and had men- 
tioned the possible antitrust action against Tennessee, and the pro- 
posed divestiture of Midwestern stock for that reason ? 

Mr. Ross. I would say definitely—I would answer your question 
“yes,” with respect to Chairman Kuykendall and Commissioner Kline. 
But I notice, Mr. Bennett, that in my paragraph on page 8 pertaining 
to my visit with Commissioner Connole, I do not state specifically— 
there is no reference in there to the second of two items which the 
Chairman and Commissioner Kline—to which they had alluded ; name- 
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ly the—shall I say—the pitch with respect to the manner jn which 
good earnings would tend to facilitate the sale of any company 7 

Mr. Bennett. I am not speaking of that, Mr. Ross. I am speakin 
about two things. 8 

Mr. Ross. Excuse me. 

Mr. Bennerr. That were in common, that were represented to you 
by each of the Commissioners as having been told to them by 
Corcoran; namely, the possible antitrust action and the divestiture o 
the ownership in the subsidiary company, Midwestern ? 

Mr. Ross. Well, I misunderstood you. I was treating the divest. 
ture and antitrust action as one point; yes. 

Mr. Bennett. As one point. 

Well, it is a fact, is it not, that all three Commissioners confirmed 
the fact that Mr. Corcoran discussed possible antitrust action and qj. 
vestiture ownership in Midwestern ¢ 

Mr. Ross. Divestiture by reason of possible antitrust action. 

Mr. Bennetr. Beg pardon ? 

Mr. Ross. Possible divestiture because of fear of possible antitrys 
action, was the way Mr. Kuykendall explained it to me. 

Mr. Bennett. And the only thing that was discussed with Mp 
Kuykendall and Mr. Kline which was not discussed with Mr. Connok 

vas the fact that the good financial report status of the company facili. 
tated the sale when he referred to Midwestern / P 

Mr. Ross. That is my recollection ; yes, sir. 

The Cnatrman. Thank you very much, Mr. Ross. 

Mr. Ross. Thank you, gentlemen. 

The Cuarrman. The committee will adjourn until 10 o’clock in the 
morning, at which time Mr. Corcoran will be the witness. 

(Whereupon, at 5:15 p.m., the hearing was recessed, to reconvene 
at 10 a.m., Wednesday, May 18, 1960.) 
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pX PARTE COMMUNICATIONS AND OTHER PROBLEMS 


(Federal Power Commission) 


WEDNESDAY, MAY 18, 1960 


House or REPRESENTATIVES, 
SpecIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
or THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in the 
saucus room, Old House Office Building, Hon. Oren Harris (chairman 
of the special subcommittee) presiding. Riliges 

Present: Representatives Harris, Moss, Flynt, Bennett, Springer, 
Derounian, and Devine. 

Also present: Representative Dingell ; Robert W. Lishman, chief 
counsel; Beverly M. Coleman, principal attorney; Julius Eanet, at- 
toney; William Brewer, attorney; Herman C. Beasley, clerk, and 
Jack Marshall Stark, minority counsel. 

The CHairMAN. The committee will come to order. 

The witness this morning at the opening of the hearing will be Mr. 
Thomas G. Corcoran. 

Mr. Corcoran, will you be sworn? Do you solemnly swear the 
testimony you give to the committee to be the truth, the whole truth, 
and nothing but the truth, so help you God ¢ 

Mr. Corcoran. I do. 

The CHatRMAN. Have a seat, sir. 

Will you state for the record, please, your name / 


TESTIMONY OF THOMAS G. CORCORAN 


Mr. Corcoran. My name is Thomas Corcoran. 

The Coarrman. What is your address ? 

Mr. Corcoran. 1511 K Street, Washington, D.C. 

The Cuairman. What is your business or profession ? 

Mr. Corcoran. I am an attorney at law. 

The CuHarrman. In Washington, D.C.? 

Mr. Corcoran. In Washington, D.C. 

The Cuarrman. I observe that you have counsel with you. 

Mr. Corcoran. I do. 

The Cuatrman. Which I think properly should be identified for 
the record at this time. 

_ Mr. Corcoran. This is Mr. William Braden, Mr. Beckstrand; this 
is Mr. Rowe and this is Mr. O'Hara. 

The Cuamrman. I assume you are familiar with the rules of the 
House which specifically provide that a witness may be accompanied 
by counsel for the purpose of advising him of his constitutional rights. 
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Mr. Corcoran. I understand. 

The Cuarrman. The Chair is waiting for everybody to be settled 8 
we may proceed. We appreciate the cooperation of those present i 
providing order, in order that we can hear the witness. 

Mr. Corcoran, do you have a prepared statement ? 

Mr. Corcoran. Yes; I have a very short statement, Mr. Chairman, 

The CHatrMan. You may proceed as you desire. 

Mr. Corcoran. I am reading from this 2-page statement whic 
I have supplied to the committee. I have been waiting to testify jy 
this proceeding for more than a month, since April 14. I appreciat. 
this opportunity to be heard. 

In the ensuing month so much of the background has developed 
that a long statement seems unnecessary and a burden on the time of 
the committee. Therefore, I now make only these preliminary obser. 

rations about which I feel there will be now be no disagreement jy 
view of previous testimony : 

1. My visits were not “secret.” They were carried out publicly op 
the Commission’s premises, in the Commission’s offices. Every Com. 
missioner knew of my visit to each other Commissioner. 

2. There was no “change of decision.” There was only one decision, 
a unanimous final decision—including the vote of Commissioner 
Stueck to whom I did not talk in connection with this case. 

3. The certificate issued by the Commission did not grant a 7-percent 
rate of return. No rate of return was fixed by the certificate. Mid. 
western accepted the certificate taking its risks as to a rate of retum 
which might later he determined under the Commission’s plenary 
power over rates. The Commission fully reserved such power over 
rates, 

4. An initial license certificate case is not a rate proceeding, 
Neither the law nor the procedures of the Commission require a rate 
determination in a certificate proceeding. 

5. There was no competing pipeline applicant for the certificate in 
the proceedings nor any party with an interest adverse to Midwestern 
on the chief issue in controversy. 

6. The coal intervenor’s position that natural gas should be excluded 
from the area as competitive with coal had been disposed of, adversely 
to coal, in an earlier decision on Midwestern’s application a full year 
previous. 

7. The staff of the Federal Power Commission have full ex parte 
access to the Commissioners in initial license cases and take positions 
against the applicant. In the opinion of the Chairman of the Con- 
mission, there is no other way in which the Commission can function. 

8. The decision of the Commission was released on the last possible 
day to avoid failure to meet a deadline on the Trans-Canada supply 
contract after 4 years of proceedings before the Commission. My 
talks with the Commissioners were held when the 4 years had less 
than 1 week to go. I was urging avoidance of an unnecessary pro- 
cedural lapse that would abort the project even if the contract dead- 
line were met. 

9. The Canadian contract would not have been reinstated after 
default of the October 31 deadline without a rise in the price of gas. 
Each 1 cent of rise per thousand eubic feet, would have cost consumers 
receiving Midwestern’s gas an additional $744,000 per year. 
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Quoting from the statement to the stockholders of Tennessee Gas 
transmission Co. by Mr. Gardiner Symonds on April 8 in Houston, 


what he says is undisputed : 
+** Jt (the decision) did not injure the interest of any competing pipeline 


there Was no competing applicant. 
bead not injure the position of the coal interests because the higher the 


rate of return for gas the better the competitive position for coal. ; 
It did not injure the interest of the consumers because it tried to guard 
inst a higher price for Canadian supply since, for every increase of 1 cent 
per thousand cubic feet in the price of the gas, consumers receiving Midwestern 
s would have had to pay an additional $744,000 per year, or nearly $15 
million over the 20-year life of the Midwestern-Trans-Canada contract. 
It also helped to insure that the pipeline would be built when the consumers 


expect it, that is, in 1960 * * *. 

Making it possible for Canadian gas to come into North Dakota, 
Minnesota, Wisconsin, and Michigan in 1960, at 1960 prices, rather 
than in 1961 at higher prices or probably not at all, was an immeasur- 
able economic benefit for these northern communities. 

The consumers and the country gained by the decision. 

My visits were in full conformity with all applicable laws, rules, 
and regulations in their present form and as they have been on the 
books for over 20 years. 

The CHAIRMAN. Does that conclude your statement, Mr. Corcoran ? 

Mr. Corcoran. Yes. I would like to make one other preliminary 
observation. Somewhere not so long ago, in a comment on this case, 
[heard a comparison between the way the Russians do things and the 
way we do things that seems very apropos at the present time. Some- 
one writing in a column that I read, I think it was Drew Pearson, 
noted that the Russians have a proposed pipeline from the Caspian to 
the Baltic. It will take them about 6 months to build that pipeline. 
I want you to observe, that in that similar field of the Piiesnael 
energy supply of a country, we have been fiddling with this pipeline 
for over 4 years in the Power Commission, and 2 years before we got 
to the Power Commission, which is 6 years, and we have not got that 
finished yet. 

I think the parallel is iluminating. That is all I have to say. 

The Cuarrman. Mr. Lishman, do you have any questions? 

Mr. Lisuman. Yes, sir. 

Mr. Corcoran, is it a fact that there were 59 intervenors in this case 
at the time the Commission issued its order on October 31, 1959? 

Mr. Corcoran. That may be so, Mr. Lishman, I don’t know the exact 
number, 

Mr. Lisoman. Didn’t they oppose the issuance of the certificate ? 

Mr. Corcoran. No. I think everybody was for the issuance of the 
certificate. 

Mr. Lisuman. Didn’t the coal interests oppose it ? 

Mr. Corcoran. The coal interests always opposed the issuance of 
ay certificate but as I have pointed out, Mr. Lishman, I probably 
did not point it out, but there are three decisions in this sequence of 
cases, in the Midwestern Pipe Line. There is a first decision relating 
to the pipeline as it was originally conceived, which was a pipeline 
linking directly and interconnect ing the Canadian Gas and the South- 
em Gas in one connected pipeline. 
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In passing on that pipeline, the Commission turned the pipeli 
down in a very highly contested case in which there were other - 
plicants. D- 

But in turning it down, the Commission made certain find} 


; os INgS of 
fact about the coal intervenors, and in that first decision, which is 4 


part of the whole process of decision in this case, the Commission 


deliberately and at length, said that it was not going to impede the 
march of progress and prevent gas from getting into Michigan, Wig 
consin, and Minnesota, because coal wanted to keep gas out of the 
territory in competition with coal. 

When we reached this second pipeline—the third pipeline case 
which was the Northern case, by then the coal intervention had been 
reduced in view of the earlier decision to an argument that we were 
not getting enough for our gas and, therefore, we were unecononj. 
cally feasible. 

But that was the only interest there was in the coal intervention a 
that time. The main coal position had been abolished by the Com. 
mission 2 years before. There was a technical intervention, again, | 
say, but the only intervention is an objection that we were not goi 
to get enough money for the gas and therefore probably the pipeline 
could not afford to pay its bond. Substantially there was no coal 
intervenor interest. The Commission had disposed of it 2 years 
before. i 

Mr. Lisuman. Well, I think the record will speak on that, Mr. Cor. 
coran. 

Mr. Corcoran. All right, I would like to give you, if you would 
like to have it, the excerpt from the Commission’s opinion turning 
down the effort of the coal interests to say that because they just didn't 
want competition that no more gas would be permitted into the terri- 
tory and the area that was involved was the same area in the third 
Northern System case as was involved in the application on which 
the Commission made that earlier determination. 

Mr. Lisuman. Wasn’t there also another intervenor, Michigan Gas 
& Electric Co.? 

Mr. Corcoran. Mr. Lishman, there was another intervenor but the 
other intervenor was in controversy, not with us. The other inter- 
venor was in controversy with Michigan Wisconsin. We were to de- 
liver to Michigan Wisconsin. The Michigan Gas intervention dealt 
with the terms on which Michigan Wisconsin in turn would operate. 
We had no interest in the Michigan case at all and no interest adverse 
to them. 

Mr. Lisuman. On October 23 there had been oral argument on this 
case, had there not ? 

Mr. Corcoran. Yes. 

Mr. Lisuman. And on October 26 you saw three Commissioners! 

Mr. Corcoran. That’s right. 

Mr. Listrman. And the first Commissioner you saw was Chairman 
Kuykendall. 

Mr. Corcoran. No, the first Commissioner I saw was Mr. Kline. 

Mr. Lasrman. Mr. Kline. What did you discuss with Mr. Kline! 

Mr. Corcoran. May I for just 1 minute go back on this problem 
with Mr. Kline because substantially what I said to Mr. Kline is what 
I said to Mr. Kuykendall and the reason I made such a short statement 
is that I think we want to get to the nub of this case. 
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Now you want to remember, Mr. Lishman, and I must say I don’t 

think m recollection has been refreshed very much by the contradic- 
tions in all the stories I have heard so far. 
Weare talking about something that happened back in October 19, 
ghat was it, 1959, so that anything I say I say to the best of my 
recollection, and as I remember it, and as I remember it trying to be 
refreshed by this bewildering inconsistent set of stories and testimony 
that we have all listened to in the last 3 months. 

In order to understand the circumstances under which I talked to 
Mr. Kline, we must remember that when the argument was held on 
October 23, it became perfectly apparent that there were going to be 
dificulties between the attitude of the staff and the attitude of Mr. 
Symonds. Bs , 

Mr. Symonds had testified on the record that as the chief executive 
oficer of Midwestern, if the certificate did not contain terms which 
hethought made it possible to finance the project, then he would have 
to refuse to accept the certificate. 

I think there is a general public impression that if you submit 
yourself to the jurisdiction of the Federal Power Commission and it 
comes up with a certificate you have to take the certificate. 

But you don’t have to take the certificate. You are offered the cer- 
tifcate. If the certificate has terms and conditions in it which you 
do not wish to take, you simply refuse the certificate. 

Now, Mr. Symonds had testified on the record (1) that he did not 
consider a certificate without a certain rate of return in the certificate 
finaneeable by Midwestern, and you must remember, Mr. Lishman, as 
everybody else has testified here, that this whole proceeding was 
carried out on the basis that Midwestern was a completely independent 

ipeline. 

I think Mr. Kline told you that again the other day. These are 
things, of course, that are indisputable. If you will look at the 
record, this was an application by Midwestern, not by Tennessee. 

Now, at that time, as we sat in that hearing room, it became per- 
fectly apparent to Mr. Freeman and myself that we were up against 
two problems on this deadline, of which I assume you know the cir- 
cumstances. The first problem was that we had to have a certificate 
by October 31 or the Canadian contract vanished, but there was also 
another circumstance under which the Canadian contract vanished 
even if the deadline were met by a certificate in form. 

If Mr. Symonds, after seeing the conditions in the certificate, as 
the chief officer of Midwestern, decided that the certificate fell in the 
category of one he had said he would not accept, and would not 
accept, because he could not finance it, then, according to the testimony 
of himself on the record, he was either going to do one of two things: 
he would refuse to accept the certificate, or he would refuse to accept 
thecertificate and apply for a rehearing. 

If he did either of those things, even if the deadline on the con- 
tract were met, nevertheless the certificate would not be issued, and 
therefore the Canadian contract again would be voided. 

So that we had two procedural problems here. Were we going to 
get a hearing; were we going to get a certificate issued on October 
al! Were we going to get a certificate issued that Mr. Symonds 
would accept and not kick over and come back for rehearing ? 
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In either event, the Canadian contract was gone, and in either event 
there would be no renegotiation except at a rate which it was per. 
fectly clear no consumer in Michigan or Wisconsin could afford ty 
accept. 

So therefore we had the problem. If you will look at the record, 
Mr. Lishman, you will see that this happened. 

Mr. Freeman and I, as is always our custom, sat behind the counsel 
table with counsel during this argument, and when it looked ag i 
that possibility were going to arise, we had a counsel’s conferene 
and we changed Midwestern’s position within our powers from My 
Symonds, myself, Mr. Freeman, and Mr. Littman who was arguing 
the case, and we changed Midwestern’s presentation to say this: 

We are not asking you to fix any rate of return. All we say to yon igs j¢ 
the initial rates which for the first year are 5 percent, for the second year ap 
something like six point something, and don’t even get to 7 percent. The initia) 
rates to be charged the distributor, let them just go into effect and we yj 
forget about the rate of return and you can talk about it later. 

Now the Commission didn’t do quite that. It refused even to Je 
the initial rates go into effect, but the important thing is that, as the 
argument closed, that was the position of Midwestern. We asked 
them to leave the rate alone, and give us a certificate and then we would 
see what we could do. 

When Mr. Symonds’ instructions came through, that was the state of 
the record. Midwestern had already said, in substance, to the Con- 
mission, “You don’t have to make a rate of return, if it is going to 
hold up a decision on this contract. You don’t have to make a rate 
of return. Just let us have the certificate and get going and we will 
talk about the rate later.” 

Now that was the situation on the record, as these conversations took 
place. 

There was something else on the record, the significance of which I 
think has been overlooked and may explain a great deal about these 
conversations. In his financial testimony Mr. Symonds referred to 
the fact that with the market what it was for money, it might be neces- 
sary for Midwestern to obtain its long-term financing by packaging 
the long-term financing with common stock, and just before our issue— 
before this case was determined by the Commission, the Trans-West- 
ern Pipe Line had tried to issue bonds with common stock warrants 
and common stock attached, because in what everybody and every wit- 
ness before you has recognized as the unprecedented money market 

of this time, that was the only way you could sell Jong-term bonds. 

So that is the circumstance in which Mr. Symonds, through Mr. 
Freeman, gave me the instructions that are detailed in Mr. Symonds’ 
own press statement—statement to the press—and I think when Mr. 
Symonds comes before you, he will have a certified copy of the minutes 
of the stockholders’ meeting on which that press statement was made. 

Mr. Lisuman. Yes, Mr. Corcoran. But getting back to your meet- 
ing with Commissioner Kline on October 26, did you indicate to 
Commissioner Kline that one of the reasons why Midwestern should 
receive the 7 percent rate of return was that there was in contemplation 
the divestiture of Midwestern from its parent Tennessee ? , 

Mr. Corcoran. Mr. Lishman, I am going to answer your question 
directly, but again I am going to say these conversations took place 
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t month ago. I have read the report of Mr. Kline, Mr. Kuykendall, 

dothers, 1 have read the newspaper reports of what they have said, 
dl am not sure what anybody said or heard at that time, but I will 
tify to you to the best of my recollection. 

Mr. Symonds has criticized me, I understand, because I talked, as 
he said, too softly when I obeyed his instructions and went in to see 

ioners. 
ae mabotantially the same statement my own way of interpret- 
‘ng Mr. Symonds’ instructions to both Mr. Kline and Mr. Kuykendall, 
and,as I say, I can’t myself reconcile what I said. 

Mr. Kline recalls very, very clearly just one, and I think—and I 
may be wrong—and I understand language is an instrument to convey 
thought and what you think you say isn’t what counts in a man’s 
mind if he understands it in some other way. ; 

But may I tell you what I think went on in that conversation, 
understanding that I am not entering into a contest of veracity with 
Mr. Kline or Mr. Kuykendall or anyone else ? 

What I think I said in this conversation was this—what I meant to 
say in this conversation was this—and let me, before I tell this to you, 
let you check one more fact that is on the record : 

Tennessee did have to give up nearly a third of its common stock 
to finance Midwestern, and what I was talking about—what I thought 
I was talking about at the time—were the problems of that kind, of 
similar kind, that we would have in the handling of Midwestern; and 
if I could detail you, if I could approximate to you what I think I 
said to Mr. Kline at that time, it would be something like this: Mr. 
Symonds, you remember, spoke in rates of return and in terms of 
not accepting certificates and in terms of wanting to let the Com- 
mission know how serious he was in his determination that he would 
do just exactly what he said on the record he would do, and that is 
refuse to accept the certificate unless the certificate were on such con- 
ditions that he thought Midwestern could finance it. 

As you have seen, and as you have heard from witnesses, there is a 
kind of a taboo about talking about rates in specific terms, and 
although Mr. Symonds, under the law as it has stood for 25 years, 
and myself as his agent, would have had a perfect right to walk right 
into these Commissioners, under the circumstances in which that case 
then stood, and talked directly the way 

Mr. Lisuman. May I interrupt right there, Mr. Corcoran ? 

Mr. Corcoran. Yes. 

Mr. Lisuman. Isn’t it a fact that the case was in an adjudicatory 
status before the Commission, oral argument had been had on the 23d, 
and on the 26th the Commission was theoretically in the process of 
deliberating what final decision it would make in the case; is that 
correct ? 

i Mr. Corcoran. I don’t know what you mean by adjudicatory posi- 
lon. 

I think this was an initial license procedure under the law, in which 
there was no adverse applicant and in which there was no— 

‘ me eepmax. Those are your conclusions. The record will speak 
or itself, 

Mr. Corcoran. Those are not conclusions. Those are facts. 
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Mr. Lisuman. Well, isn’t it a fact that the Commission was deli, 
erating as to what decision it would make ? 

Mr. Corcoran. Yes. 

Mr. LisuMAn. As a result of the oral argument that had beep had 
before it ? 

Mr. Corcoran. But that does not mean that under the law jp 


particular posture of the Federal Power Commission under the Ad 


ministrative Procedure Act and in the peculiar situation that the sta 
is allowed to compete against a single applicant before the Commi. 
sion, in what you call the adjudicatory process, that does not meg, 
that under the Administrative Procedure Act Mr. Symonds or myself 
would not have had the right even to discuss the merits with a membg 
of the Commission. 

But we pass that point. 

Mr. Lisuman. Do you recall that Chairman Kuykendall testifj 
before us that he regarded it as improper, especially the telephony 
conversation ? 

Mr. Corcoran. We are not talking about the telephone conversation 
right now. We will get to the telephone conversation in a minute 
but I do want to make sure, and I think I know as much about the 
Federal Power Commission law as most people do, I am telling you 
that it is the law and I will give you a memorandum if you want it, 
that although we did not exercise our rights under the law in whatever 
kind of a posture or whatever kind of a proceeding we were in at 
that moment, we did have under the law the right, if we wanted, in 
view: of the fact that the staff was permitted to act as an adversary 
to us in ex parte communications before the Commission, we had the 
right under the Administrative Procedure Act, to go in and talk about 
the merits, if we choose to talk about the merits, but we carefully did 
not talk about the merits. ' 

Now, as I am saying, I am explaining only the difference in the way 
I approached this problem as a matter of courtesy to the Commission, 
and the way in which Mr. Symonds’ instructions ordered me to ap- 
proach the Commission. 

Now, I approached the Commission on a purely procedural basis, 
and this is what I think I said. I said, what I indicated in the earlier 
statement to you: I said: 


we have two problems here, of getting past this deadline. One is the actual 
physical procedural problem of getting a decision by October 31, the other is 
making sure that we do not produce a result on October 31 adequate to save the 
contract that does not result in a rehearing. 

And Mr. Symonds’ present position is that unless this problem is 
avoided we will have a rehearing. If we have a rehearing, the 
contract is just as dead as if we don’t get a decision on the 3lst of 
October. 

Then I indicated that there were reasons why Mr. Symonds should 
be concerned that the certificate could be properly financed in view 
of the fact that we had a unique situation here. 

We had for the first time a Canadian supply of gas. We had asit- 
uation in which we were selling long-term bonds and 20 years was 
an awfully long time. We had a situation in which Tennessee was 
diversifying, had reached the point where over 30 percent of its income 
came from nonregulated activities. 
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That in that situation, we also had the possibility of the changes 
Son, I was not in the slightest worried about an antitrust 
suit against a company or against an application where the Depart- 
ment of Justice had already undertaken an antitrust suit to protect 
it to make sure It could go through, and had_ brought suit against 
other people on. the antitrust laws for not permitting, for obstructing 
theefforts to build this pipeline. le silis 

But what I remember I sald was, Tennessee knows now, and it is 
why Mr. Symonds is hesitant, and very careful about what he will 
say as the chief officer of Midwestern, about the financability of this 
thing. 4 iat 
Midwestern—Tennessee cannot hold 100 percent of the stock of 
this company from the time it begins business, be ‘ause somewhere 
along the line Tennessee is, pursuant to what Mr. Symonds indicated 
on the record, going to dispose of a very large proportion of Tennessee 
stock to the underwriters of Midwestern in order to get Midwestern 
fnancedonalong-termbasis, = 

We are also dealing with a situation in which we may have changes 
inthe Natural Gas Act itself, we may have changes in the brand new 
Canadian Energy Act itself, we may have, and I am aware of the 
case | worked a great deal on these things, we may even have changes 
in the Securities Act, and we may have changes in the Public Utility 
Holding Company Act. So don't think his position is unreasonable. 

Now it did not—there is one other item in this conversation. I also 
pointed out that Tennessee was not going to be in any degree the sup- 
plier of gas to the northern portion of this line. Tennessee did not 
own the gas that Trans-Canada was going to sell to Midwestern. That 
as far as the southern portion of the line were concerned, it crossed 
plenty of pipelines. It crossed even the possibility of other forms of 
gas that might come into the southern pipeline, and, therefore, Ten- 
nessee and Midwestern thought through together by Mr. Symonds, 
Mr. Symonds thinking of his relationship to Midwestern, Mr. Sy- 
monds thinking of Midwestern’s relationship to Tennessee, wasn’t 
thinking of it asa wholly owned subsidiary at all. 

Now all of this—I pointed out one more thing. I pointed out that 
we were rapidly reaching the point where we had to be careful that 
Midwestern was not financed on a basis where it would have eventu- 
ally to be merged into Tennessee. If Midwestern was not adequately 
financed, and there is what Mr. Symonds was thinking about when 
he testified, if it were not adequately financed it might have to be 
merged into Tennessee. If we got into a merger with Tennessee, we 
got into rate interventions that were simply impossible. 

Now all of these things were thrown out just as an indication of 
some of the reasons why Mr. Symonds was really concerned as to the 
rate at which Midwestern could finance itself. 

Now Mr. Kline picked up the idea that Tennessee would have to 
give up stock for the financing, and he picked up the idea about the 
antitrust laws, and the only thing Mr. Kline remembers, and possibly 
that is the impression I gave him, because I talked so fast tumbling 
these things together that all there was involved was the antitrust 
law, but I must say I am amazed at one thing: I have had a long rela- 


tionship with Mr. Kline, and I am amazed that he thought that I 
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would propose to him as something, a serious plan of Midwestern 

immediate divestiture of Midwestern, that would be related to th 
financing of Midwestern, when right, as he said, in front of him : 
the record was a 5-year bank loan that would expressly deny the . 
sibility of doing any such thing. De 

I should think Mr. Kline, interpreting my words, would have y, | 
derstood that I could not possibly have meant something which ‘i 
obviously financially impossible on the face of the record, "| 

If you will put together Mr. Kline’s testimony and Mr, Kuykep. | 
dall’s testimony—and I am not challenging the veracity of any 9 
them: all of these conversations were very short, and all of thege ep. | 
versations were conversations at which I did the talking, and they did 
no answering—if you will put them all together, and think that this 
is 7 months ago, and note how uncertain all people who listen to thes 
conversations seem to be about the details of things, I think you wij 
find that there is a way of understanding, considering, all the dif. 
culties of remembering what we all talked about 7 months ago, what 
my position was, and what Mr. Kline thought he heard and what My 
Kuykendall thought he heard. 

Mr. Lisuman. Well, we are merely 

Mr. Corcoran. By the way, may I say—I don’t know whether | 
have said this—what I think I was talking to with Mr. Kline ae. 
tually happened. When the Tennessee final plan of financing was 
produced before the Commission, then it did require the giving up 
of over 30 percent of the stock. Anyone less skillful in the financial 
business than Mr. Symonds might have had to give up substantially 
more than the 30 percent. 

May I also note that Mr. Symonds predicted all this in the record 
which was before Mr. Kline, just as the contract about the short- 
term financing was in the record before Mr. Kline. 

May I also just ask you, as a matter of arithmetic, to check again 
from the record that what I said about Tennessee being a minority 
supplier—what I said about Tennessee not being able to supply the 
northern line with Tennessee gas is true, and since there is another 
200 million behind the first 200 million of the Canadian gas her, 
if that is picked up, then in truth the entire Midwestern line, as an 
entity, will have Tennessee a minority supplier of the gas. I have 
nothing more to say. 

Mr. Lisuman. Mr. Corcoran, I would just like to pinpoint thisa 
little more. 

On May 13, Commissioner Kline testified at page 426 of the tran- 
script of record: 





When Corcoran arrived at my office he stated he wished to advise me of some 
of the plans which Tennessee Gas Transmission Co. had for Midwestern. He 
stated that Tennessee had decided to divest itself of its ownership of Mid 
western for two reason: First, he stated that Tennesse was getting so big that 
company officials were fearful of antitrust proceedings. 


Mr. Rowe. What page are you reading from, Mr. Lishman? 
Mr. Lisuman. 426. [Continues reading :] 


Secondly, he stated that unless there was a divestiture, Tennessee might have 
to merge with Midwestern as it had to do with the Northeastern Gas Trans 
mission Co., one of its subsidiaries serving the New England States, and that 
in such event Tennessee Rate case would become so complicated by reason of 
zoning allocation problems that it would be impossible to conclude a rate case 
in a reasonable length of time. 
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Just to pinpoint this, does that correctly approximate what you 
aid to Commissioner Kline on October 267 
“Mr, Corcoran. Well, as I say, Mr. Lishman, I have told you a great 
deal about this in the answer to the first question. 2 
[ mean, I do not remember exactly the language that was used 7 
months ago. But may I say, taking these things one—let me take 
them in reverse order first, if you don’t mind. ; 

What I did say to him—and I agree with him—what I did say was 
that if Midwestern were an inadequately financed company then there 
was.a chance that it would have to be merged later on into Tennessee. 
If it were later on merged into Tennessee what happens is this: Right 
now we have a problem that is making pretty nearly every rate case 
of a big pipeline before the Federal Power Commission impossible 
to finish. : ' 

For instance, let’s take the old line of Tennessee, which runs from 
the gulf coast up to New England. Whenever there is a rate proceed- 
ing, every single customer along that line intervenes. They have prob- 
lems between each other; they have the right to bring in lawyers; they 
havea right to due process. a 

I think one of the problems of the Commission right now—and I 
think there are much deeper problems in the crisis in which the Fed- 
eral Power Commission is than the kind of thing we are talking about 
now—everybody intervenes from New England down to Texas. We 
simply never finish. 

Now, what I was saying was if Midwestern is not adequately fi- 
nanced, if you don’t permit Midwestern a rate of return that lets it 
stand on its own feet, what is going to happen is that we are probably 
going to have to merge Midwestern into Tennessee. 

Now if we merge Midwestern into Tennessee we are not only going to 
have interventions from New England to Texas, we are going to have 
interventions all the way back up the line, God knows where, and we 
will never, from our own point of view, never finish a rate case. 

You understand the first problem. 

Mr. Lisoman. Yes, sir; and I think you have put your finger on a 
problem that is common to agencies, regulatory agencies, other than 
the Federal Power Commission. 

Mr. Corcoran. Mr. Lishman, if you don’t solve this problem 

Mr. Lisoman. There is the same problem as this with the Civil 
Aeronautics Board. 

Mr. Corcoran. If you don’t solve this problem, the regulatory 
process is on Its way out. 

Mr. Lisuaan. How about the first part of it ? 

Mr. Corcoran. Now the first part of it. 

As I said to you, and again we are talking 7 months ago and you 
never can tell what impression you make on a man, I don’t believe I 
ever said in so many words what Mr. Kline is picking up as his im- 
pression. Understand what Mr. Kline is saying, and there is the 
reason why he thought I was not telling him the truth: Mr. Kline is 
talking about an immediate divestiture of Midwestern. As you will 
notice he said that it comes in time, and also Mr. Kline is talking 
about my concern that Tennessee is getting bigger. What I am quite 
sure I said is that Tennessee is getting so diversified that its relation- 
ships to its subsidiary has become something it is concerned about. 
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We now have—at the time I talked to Mr. Kline, and T don’t kyo, 
what the proportion is, 30 percent of the revenue of Tennessee comes 
from activities that are not regulated activities at all, and as Tenn 

rows in other fields than pipelines, its relationship to all subsidiarig 
Geaanes something on which it has to keep a flexible Position, and 


nobody knows in the 20 years that we are looking ahead on thig long. | 


term financing, if there is as much change, Mr. Lishman, in the Jay 
in the next 20 years, in the antitrust law, the securities law, the Holding 
Company Act, the Canadian energy law, and the Federal Naty) 
Gas Act, as I have seen in the last 20 years, everybody has to be guy, 
that his relationships to subsidiaries are such that they are detachable 

But if Mr. Kline gained the impression, and I have not been skil}fj 
in the use of language or I may have talked too fast or he may hay 
been very nervous about seeing me, I don’t know, if he gained th 
impression that having resisted three giants trying to take the pipe. 
line away from us, that we were all of a sudden going to turn aroun( 
in defiance of a contract on the record, and divest ourselves of some. 
thing we fought our hearts out for 4 years, I think, Mr. Kline, anj 
I say it without in the slightest bit impugning his veracity, I haye 
had a very pleasant cooperative and healthful relationship with Mr 
Kline, in expediting the attempt to put through this most important 
pipeline. 

If he thought that, I think Mr. Kline mistook what I said, although 
T don’t deny that he may have thought I said it. 

But as far as I remember what we were talking about was the di. 
versification of Tennessee into other forms of business which made 
its relationships with all subsidiaries something that should be flexible 
and detachable, and the other thing I was talking about. was the fact 
that God only knew how much stock we were going to have, and it was 
limited to 33 percent, as an immediacy in financing Midwestern. That 
was the only immediate divestment, dilution or give up or whatever 
else you want to say that we were talking about, and that is what has 
happened in this financing plan. 

Mr. LisuMan. Is it correct that at that October 26 meeting you did 
not discuss with Mr. Kline, Commissioner Kline, or mention the rate of 
return or any of the issues that. were in that case ? 

Mr. Corcoran. I did not—I keep away from that sacred No. 7, Mr 
Lishman, as if it were a tableau of Honolulu. 

Mr. Lisuman. Did you as you had completed telling about Mid- 
western’s plan, make a remark, and I am quoting from Mr. Kiline’s 
testimony, did you say something to this effect : 

I thought I should drop by and tell you of these plans since they were not 
mentioned by our attorneys in their argument the other day. 

Mr. Corcoran. I don’t remember saying that. 

I do remember using the words “future plans” and I do remember 
that the way the words came up was explaining why Mr. Symonds 
was nervous about the possibility of financing Midwestern, and why 
he was insisting that it be adequately financed, and why he would not 
take a certificate that did not let him adequately finance it, but I think 
I did use the words. You will understand that Mr. Symonds’ position 
is not unreasonable in view of the fact that. as it moves into other in- 
dustries, Tennessee’s future plans have to be very careful about its 
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relationships financially, and about the soundness of the operations 
of any articular subsidiary, and of all subsidiaries. 

Mr. Lasuman. Well, Mr. Corcoran, getting back to this rate of re- 
tun which you say you avoided because it was tabu, is it correct in 
your telephone conversations with Chairman Kuykendall you did 
discuss the 7 percent ? bd 

Mr. Corcoran. Yes; I did mention the (-percent rate of return. But 
[also mentioned something else. As I say, Mr. Lishman, my approach 
io all of these problems was a purely procedural approach. I was 
trying to avoid the Commission doing nothing by October 31, because 
the Canadian contract went. I was trying to avoid the Commission 
doing anything on October 31 that Mr. Symonds would have to kick 
over, and invalidate by refusing to accept the certificate. i 

Now, I did use the sacred No. 7, although, as I say, substantially 
inconsidering what the law is, I had a perfect right to talk about it. 
But I know what these rituals are. I did use the sacred No. 7, but I 
said something else with the sacred No. 7. 

As I remember the conversation with Mr. Kuykendall which again 
was a one-way conversation 

Mr. Lisoman. About what day was that conversation ? 

Mr. Corcoran. I think it was on Wednesday. 

Mr. Lisuman. Do you remember the date; was that October 26? 

Mr. Corcoran. Well, that is the 28th. I think it was the 28th. 

Mr. Lisuman. Yes, sir. 

Mr. Corcoran. Twenty-eighth. What I said were two things at 
that time: Again, remember, I was talking in lieu of my president, 
Mr. Freeman, who probably would have exercised, as he would have 
had a perfect right to exercise, his right to talk about this business. 
I called the Chairman up in lieu of Mr. Freeman who wanted to 
come up to see him, and he said, “Mr. Chairman, I merely want a 
minute on the phone,” since he couldn’t give me an appointment I 
would have gone over and asked to see him if he could have given me 
an appointment, I merely want to tell you that I have received a com- 
munication from Freeman, that as the man who knows most about this 
Canadian contract he is absolutely convinced he cannot renegotiate 
this contract if you fail on October 31 without a price rise the custo- 
mers cannot take and Mr. Symonds still wants 7 percent, but, Mr. 
Chairman, may I suggest that if you look at Mr. Littman’s—excuse 
me, Mr. Lishman, I mix up Mr. Lishman and Littman—if you will 
read in the record, Mr. Chairman, what Mr. Littman said, as the clos- 
ing position of Tennessee. 

Mr. Lisuman. He was the attorney for Tennessee ? 

Mr. Corcoran. And Mr. Littman was the trial attorney for Ten- 
nessee, and Midwestern—no; for Midwestern—in this colloquy at the 
end of the argument in this change of the presentation of Midwest- 
ern’s argument I told you about, I said: 

Mr. Kuykendall, Mr. Symonds still wants the 7 percent, but, if you will look 
at the procedural suggestion made by Mr. Littman in the closing argument maybe 
it won't be necessary to face that problem now. 

So that the 7 percent was linked—I am not sure of these words, 
but I am very sure, Mr. Lishman, that I know that I wanted to talk 
about procedural matters and not about the merits, and the 7 percent 
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came up in relation to my suggesting that—to Mr. Kuykendall] th 
we could avoid that problem procedural by simply accepting My 1 m 
man’s procedural suggestion in the closing argument of ennesse 
so that we wouldn’t have to face the possibility that after a decisig 
on October 31, which saved the Canadian contract it would thea 
thrown away because Mr. Symonds would feel that he could not | 
fianance the certificate. 

Mr. Lisuman. Chairman Kuykendall, in his testimony May 10, ln. | 


fore the committee at transcript 161. | 
Mr. Corcoran. Transcript 161% 
Mr. Lisoman. Yes. 


Mr. Corcoran. You see, I am in constant contact with my trial 
attorney. 

Mr. Lisuman. I understand he isa very good one. 

Mr. Corcoran. He is an excellent trial attorney. 

Mr. Lisuman. You will notice Mr, Kuykendall’s answer to € (eg. 
tion by Mr. Moss. 

Mr. Corcoran. Yes, 

Mr. Lisuman. Question by Mr. Moss was: 

Did he— 
meaning you— 
discuss rate of return when he called you? 

Mr. KUYKENDALL. Yes, he didn’t discuss it. He simply repeated it. I thnk 


he said, “that Gardiner Symonds, president of the company, had called me and 
said that they were insistent and still of the opinion that they would have ty 


have 7 percent in order to finance the northern part of Midwestern.” 

Mr. Corcoran. That isall right. But 

Mr. Lisuman. Is that the substance of what you said? 

Mr. Corcoran. No; there is a much more important tail on that 
kite. Again, you never know exactly what you have said 7 months 
behind, but I mean, as I have testified to you, it is not inconsistent 
with what Mr. Kuykendall said. This is what the rest of the sen- 
tence is, but if you will look at Mr. Littman’s procedural suggestion 
in the closing argument of Midwestern, there is a way not to have to 
decide that point. 

What Mr. Kuykendall says here is correct, provided you will add 
of what is the real point of saying: 





You don’t have to decide that now and if you will look in the record you will 
see how Midwestern has suggested how you don’t have to decide it now. 

Of course, we are all talking, we are all talking as of a very great 
while ago, and if you will notice nobody seems to agree even as be 
tween Mr. Kline and Mr. Kuykendall, exactly what was said. [am 
not surprised. Iam not sure, either. 

You know there was a very interesting point, Mr, Lishman, in con- 
nection with Mr. Kline’s testimony, and again I am not raising any 
issues of veracity with Mr. Kline. 

Mr. Kline and I during the course of this expedition of Midwestern 
have had many talks about the expedition of this case, and I 
have the greatest admiration for him. But I did notice somewhere, 
oh, say, in March or so, Mr. Kline gave an interview to three news 
papermen, in one of which he said Mr. Corcoran said Tennessee might 
divest itself of Midwestern, another might possibly divest itself of 
Midwestern, another might probably divest itself of Midwestern. 
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And they, were, al? within 2 or 3 days, and if you will notice Mr. 
Kuykendall’s testimony, he said: 


Well, there was something that was going to happen a long time in the future. 


And Mr. Kuykendall got the impression that it was something that 
was going to happen in time to affect the decision on how this thing 
should be financed. ; 

If you will try to put them all together, you will notice that no one 
issure of what BEBPAROG, and that if you put it all together, there is 
nothing which makes me feel that I am certain that I did not put this 
matter of giving up the stock, and that I did not put this matter of 
Midwestern being concerned about changes in many laws over 20 
years, as I think I have put it to you. a 

But, again, I am not sure of my language. This is only to the best 
of my recollection, and, as I say, the inconsistencies in other people’s 
testimony on this make me unsure of everything that I have said or of 
even of what they probably thought I said. 

Mr. Lisuman. Well, Mr. Corcoran, have you read the testimony 
and heard the contentions advanced here that the divestiture of Mid- 
western from Tennessee was a very important aspect in the deter- 
mination as to whether the rate should be 614 percent or 7 percent ? 

Mr. Corcoran. What was that, Mr. Lishman? What was this? 
Excuse me, sir. Read it back to me, will you please ? 

(The reporter read from his notes as requested. ) 

Mr. Corcoran. Well, I have only glanced at this testimony. What 
I gather from this testimony is that my recollection of the record is 
correct. This whole case was tried, as I understand it, on the assump- 
tion that Midwestern was applying for a certificate, and the whole 
record is on the assumption that Midwestern is applying for a certifi- 
cate and the certificate is for Midwestern, and Midwestern is going 
to finance its own certificate. That is the first thing I get out of the 
testimony. 

Mr. Lisaman. Well, I think that in Mr. Bennett’s questioning of 
Commissioner Kline he listed information to the effect that it was a 
very important element in Mr. Kline’s mind, at least, as to whether 
or not they should look into the financial condition of the parent as 
distinguished from its subsidiary in determining whether the rate 
— be 614 percent, and that is the thrust of the question I just 
asked. 

Mr. Corcoran. Well, Mr. Lishman, let me, first of all, be sure I 
understand. There is no disagreement, as I understand it, that this 
whole case was tried on the theory that Midwestern was applying for 
this line, not Tennessee. Didn’t Mr. Kline say that? There is noth- 
ing in the record about the financial position of Tennessee. There is 
nothing in the whole record, and I think I know this record. I sat 
through most of this case. I think I know this record. There is not 
a damn thing—excuse, sir, I retract. There is not a thing in this 
record about the financial position of Tennessee in relationship to 
Midwestern, So, I assume, although I don’t know, that the Com- 
mission was considering it on the basis of the record. That this ex- 
traneous problem of where Tennesee fitted into the picture is some- 
thing off the record. 

Mr. Lisuman. We have the testimony of Commissioner Kline be- 
fore us that he felt that 614 percent in and of itself for Midwestern 
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alone would not have been sufficient to allow it to swing this Project 
But that taking in consideration the financial condition of its paren 
that it might well have been able to do this, carry on this Operation, 

Mr. Corcoran. Well, Mr. Lishman, I didn’t know what was goj 
on in the mind of Mr. Kline at any time. I knew what was jn the 
record. 


Mr. Lisuman. Well, but the fact that you, if you did, indicate t) | 
the Commissioner, Commissioner Kline, that there would be a divest. | 


ture that might be a very important element in helping him mak 
up his mind as to how he was going to vote on October 31? 

Mr. Corcoran. Excuse me, I was trying to check on what wag jy 
the record with Mr. Beckstrand here. 

Let me understand, let me be sure we understand what we are talkj 
about. First of all, there is no question that as far as the record jj 
concerned there is nothing in the record about the financial support 
of Tennessee for Midwestern’s application; is there? What yoy 
are saying is did I know at the time I talked to Mr. Kline that \p 
Kline had ideas off the record as to how this case should be decided: 
is that what you are saying to me? 

Let me try to answer it, if you will read the question back. 

Mr. LisumMan. You areasking me the question ? 

Mr. Corcoran. I am trying to straighten out the question, mayh 
it is 3 

Mr. LisuMan. Maybe I can clarify it by referring to a report to 
the Commission 

Mr. Corcoran. Wait a minute, he says he has it here. 

The CuarrmMan. Let’s get some answers to some questions now. 

Mr. Corcoran. Excuse me. 

The Cuarrman. Without so much of this—go back. 

Mr. Corcoran. I think he found it. 

The Cuarrman. Go back and read the question, Mr. Reporter. | 
don’t think we should have so much arguing back and forth. 

Mr. Corcoran. Yes. I am sorry. 

The Cuarrman. We can’t make any headway if we keep it up. 

Will you go back and read the question, Mr. Reporter? 

(The reporter read from his notes as requested. ) 

Mr. Corcoran. And your question is, Mr. Lishman ? 

Mr. LisumMan. He just read the question. 

Mr. Corcoran. What is it again? Are you asking me whether! 
knew—or are you asking 

Mr. LisomMan. Yes; whether you knew. 

Mr. Corcoran. No, I didn’t know anything about Mr. Kline’s— 

Mr. Lisuman. I will call your attention to a memorandum to the 
Commission from the Chief of Finance and Statistics, dated December 
21,1959. On page 3 the following occurs: 

In short, the Tennessee sponsorship is very important to the successful finane- 
ing of the venture, for Midwestern probably could not accomplish the same thing 
solo without being promised at least a 7 percent rate of return, perhaps more. 

Did you have any knowledge of this memorandum ? 

Mr. Corcoran. What was that? May I ask you—no, whose memo- 
randum is this? 

Mr. Lisuman. This is a memorandum from the Chief of the Div- 
sion of Finance and Statistics of the Federal Power Commission to 
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ommission in connection with Midwestern Gas Transmission Co. 


f | 
= of financing submitted December 21, 1959. 
OMr Corcoran. No. ‘The answer is “No.” 


(The entire memorandum follows :) 
DECEMBER 21, 1959. 
Memorandum to the Commission. 


From: Chief, Division of Finance and Statistics. 
Subject : Midwestern Gas Transmission Co. plan of financing submitted Decem- 


ber 9, 1959. 

I have been asked to comment on the plan of financing submitted by Mid- 
western Gas Transmission Co. (Midwestern) in compliance with the require- 
ments of opinion No. 331. : 

The proposition as submitted has two aspects. One relates to the design of 
the financing plan; the other to the rate of return believed to be necessary to 
maintain Midwestern’s credit and enable it to raise the capital funds necessary 
to the effective discharge of its duties as a public utility. 


THE PLAN OF FINANCING 


Appendix A hereto is a summary of the plan of financing prepared in the 
Finance Section of this Division. 

As the Commission is aware the plan violates the principle that there shall 
not be more than 75 percent debt at the commencement of operations. In fact 
the debt goes up to S84 percent at the outset and does not come within the 75 
percent range until 1963 or later. However, judging from the language of 
opinion 331, page 9, the Commission appears to accept this possibility. 

Ordinarily the convertibility of the junior debt into preferred stock, which is 
the saving feature of such a plan, and which is here deferred until 1964, is 
supposed to be a safety factor which will help the company to ride out a period 
of lean earnings in early years. It would serve this purpose better if conversion 
could be accomplished earlier, say December 31, 1961. 

It should be pointed ont that there are numerous details which are usually 
elicited in connection with a plan of financing which have not been supplied 
here. 

One very important detail which it is always well to have ironed out in ad- 
vance relates to the accounting treatment to be accorded the “package” deal. 
What portion of the expense of this offering is to constitute a discount on the 
debentures, and what portion is to represent capital stock expense? Refundability 
isanother matter which is not yet settled. 

It is somewhat surprising to note that the underwriters believe they can 
market the first mortgage bonds of a new venture like this with a 5% percent 
coupon at this time. The secret evidently lies in the warrants to subscribe to 
the common shares which are to be offered with them. Such calls have a strong 
appeal for certain classes of security buyers. The same goes for the bonus of 
three common shares to be offered with the debentures. The 6 percent coupon 
rate proposed for the debentures is considered to be the minimum which can be 
expected under present market conditions 

The company may raise objections to having its dividends restricted; as is 
suggested in the opinion. The argument will be made that dividends are needed 
to make the stock attractive to investors. However, there would be enough 
flexibility in the capital setup to offset this restriction if the debentures were 
made convertible earlier than 1963. 

Save for these criticisms the plan seems to me to be well devised and ac- 
ceptable in principle if not in detail. 


RATE OF RETURN 


Assuming acceptance of the foregoing plan of financing, the return to common 
equity in various years and at rates of return ranging between 6 and 744 percent 
would be as shown in appendix B hereto. 

From a review of the figures shown as to the prospective return to common 
equity at various overall return levels it would seem unrealistic to expect Mid- 
Western to be able to finance this enterprise with the traditional 6 percent rate 
of return, or even the 64, percent rate of return which has been allowed 
going concerns in a limited number of instances. The prospective remuneration 
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of the equity investor would be too little and too remote to be attractive 
Midwestern could also be expected to plead that it would take “Forever” 
retire the 5 percent notes, or any other securities and thus get the equity y » 
the point where the common could be placed on a dividend paying basis, e 
It seems equally extreme to assume that it is necessary for Midwester 
show a 14 percent return on the common equity (alleged to be the nt 
rate of return for the common equity of Tennessee or El Paso) in order 
attract equity capital. A lesser rate of return to equity, in the Vicinity of ; 
percent, has been implied by some fairly recent rulings without noticeah| 
detriment to the financial status of the enterprises concerned.’ ’ 
It is the opinion of the undersigned that a rate of return of 6% percent migh 
permit Midwestern to offer its equity security on a return basis in w : 
be reasonably comparable with other pipeline equities. It must be pointed out 
however, that since Midwestern is a new company, achievement by the common 
equity of a market standing comparable to that of these seasoned COmMpanies 
is at least 3 or 4 years away. For the time being then, investors will be taki 
this stock on faith. By so doing they will indicate considerable confidence jp 


the Tennessee management. In short, the Tennessee sponsorship is very im. 
portant to the successful financing of the venture, for Midwestern probably coulg 


not accomplish the same thing solo without being promised at least a 7 percent 
rate of return, perhaps more. 

The undersigned is at loss to explain the apparent willingness of the under. 
writers to agree to market the proposed securities with no stronger assurances 
respecting rate of return than the more promise that Midwestern will file fo 
a determination of this issue, in connection with a rate revision within 2 year 
after the securities are sold. Such confidence in the regulatory process seem 
out of keeping with the usual attitude of the street. This may be deserving of 
further exploration. 


RETURNS EARNED BY PIPELINES DURING EARLY YEARS 


Pursuant to the Chairman’s request there is attached, as appendix C, a tabu. 
lation showing the return earned on average net plant account during early years 
by the principal pipeline companies which have come into operation since World 
War II. 

RECOMMENDATION 


After giving the problem considerable thought, the undersigned concludes that 
the prudent course for the Commission to follow at this juncture is to advise 
Midwestern, perhaps informally, that the plan of financing seems feasible and 
can be approved in principle, subject to clarification of certain related account: 
ing and other details. 

At the same time I believe that the Commission should also warn Midwestern 
that such approval includes no implications with respect to the rate of return 
which may ultimately be allowed; that the 7 percent rate apparently being sought 
by the company seems high and that a rate of return higher than 6% percent 
does not seem to be warranted under present circumstances. 

Needless to say any public declaration of the Commission’s acceptance of # 
61% percent rate of return will bring forth a veritable flood of demands for like 
treatment which it will be difficult to stem. Consequently, if the rate of return 
level is to be raised from the present 6 percent or 614 percent, it is my feeling that 
it should be done only after proper showing in a rate case, and not in a certificate 
matter. 

It is also possible, though perhaps improbable, that by the time Midwestern 
gets around to filing for a rate revision, capital market conditions will have 
changed sufficiently so that a return to a 6% percent rate of return can be 
justified. 

C. F. BLANCHARD, 
Chief, Division of Finance and Statistics. 


Mr. Lisuman. Have you had occasion to call on Commissioner 
Kline more than the time you did on October 26 ? 
Mr. Corcoran. Yes. 


1E.g.. United Fuel Gas Co., 12 FPC 251 (1953) ; Hope Natural Gas Co. (G—2303), aft. 
1954; Texas Illinois Natural Gas Pipeline Co. (G—2219), aff. 1956; Natural Gas Pipeline 
Co. (G—3123), settled 1958. 
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Yr, Lasutan. Is it correct that you called on him twice in 1958? 
. Corcoran. I don’t know. But I heard the Commissioner’s 
testimony to that respect. I mean I read it in the transcript. If he 
aysit is 80, I have no doubt it is so. ult 4 si | 
ir Lisuman. And that you called on him in 1959 six times, includ- 
~etheQctober 26 visit? = 
Corcoran. If he says it is so, I don’t deny it. 
Mr, Lisuman. Do you recall what you discussed with him on any 


of these occasions ¢ ’ 
Mr. Corcoran. Yes, I am sure I know what we were discussing on 


all of these occasions. 
Mr. Lisaman. Would you please state the substance of what you 


talked about ? 5 at Be afi) 
Mr. Corcoran. Yes, and if you don’t mind my going into a little 


ofthebackground on this Lak 

Mr. Lisuman. No, sir, I have no objections to full answers. 

Mr. Corcoran. As I told_you, there are three cases involved here. 
There is, first, a case where Midwestern appre for a fully connected 

ipeline. A case that was dismissed with no decision except certain 
Findings of policy and certain findings of fact, back, as I remem- 
ber it, in October 1958. But the Commission was very helpful. 
The Commission said it was very regretful that it had to turn down 
the Midwestern decision, it knew the north countries, North Dakota, 
Michigan, and Minnesota needed gas and it looked on with great 
approval on a plan and sort of indicated to Midwestern how it could 
put together a new application and also suggested a new applica- 
tion for the southern system, and then it promised expedition if we 
would try to put the two systems together. 

It ee aaeibened that to try to get together two new applications 
for a northern system and a southern system was one of the most 
herculean endeavors that has ever been tried to be done because there 
was no way to get these through unless you could promise to get the 
gas to the southern system by time of the heating winter of 1959, and 
you had to get it through and get the line built and get it to the 

eating—get it up to the northern countries by the heating winter of 
1960, which was what we are up against. 

So, in order to try to do what the Commission suggested we do, to 
meet the public necessity, we took on this job, this practically impossi- 
ble job, of getting these two pipeline applications up in form satis- 
factory to the Commission, and we were given every indication that we 
would be given all the help we needed to expedite it. 

You want to remember that through no fault of its own, or through 
a very great combination of causes, the Federal Power Commission 
1s 3,000 cases behind on its dockets, in its dockets, and it costs money 
and it costs millions of dollars to put together projects of this kind. 

9 we were told that we would have the most sympathetic consid- 
eration on expediting these applications. 

Now, from that time on, one of my jobs was to try to see that 
against the opposition of the coal people, whom, as Mr. Kline told 
you, Oppose expedition in every possible way, that against the opposi- 
tion of the coal people, and against all inertias, that we managed to 
keep this thing moving. 
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I was invited to be a nagger, and I was, I am sorry, Mr. Lishmjj 
was a nagger, but you will find and I think Mr. Kline and Mr Riy 
kendall will testify, that when I was over to the Commission the 
generally coincided with the effort to get a decision out in time >” 

Now, for instance, the construction problem on building the ling 
into Joliet, Ill., required, as far as the engineers were concerned thet 
we begin construction on the 15th of April. Actually, we didn} " 
that certificate until the 12th of May. The building job that wen¢,, 
to make sure that with a certificate that late we would get the gras bs 
Illinois in time for the winter season of 1959, was, as I say, a record 
in pipeline building. But I think you will find, if you will, Mr. Lig). 
man, that those visits, as listed on Mr. Kline’s calendar, coincide with 
moments of crisis. 

I will tell you that, what is the first one, August 28, 1958] yp. 


member what that problem is, I think, I am not sure. There was gy | 


appointment where we were fiddling along, locked in a certain pro- 


cedure from which nobody could be extricated as if we were in q | 


sealed train in connection with a decision of the Commission that was 
rendered in October 1958, that no—it couldn’t make any decision op 
any pipeline. 

If I remember, about that time, Midwestern went in and suggested, 
“Well, we can see nobody is going to get anywhere on this procedure 
and our contract with Canada has an escalator coming up, and the 
escalator came up and had to be met, can’t we now shift this pro. 
cedure, detach some of these applications, change, since we all agree 
that we are on a hopeless track now, can’t we rechange this procedure 
so that we can amend some application ¢” 

I remember at that time. about that time, that we were pressing on 
the Commission, please let’s detach some of these applications so we 
can get some results before the escalator goes into effect in October, 
The Commission had good reasons, it refused us permission to amend 
the application, and the result was we slid past October 1958, and the 
price of gas went up. 

But, I think, Mr. Lishman, you will find that they are all in con- 
nection with those efforts to expedite, in which they willingly received 
us, because they, the Commission, had very decently and honorably 
said: 

If you will try the possible, if you will try to put two new pipeline applications 
in 1 year to serve markets we want served, we will help you expeditee. 

And I think you will find every other one of those visits is on the 
same subject. 

Mr. Lisuman. Mr. Corcoran, on October 26, did you make an ap- 
pointment to see Chairman Kuykendall ? 

Mr. Corcoran. Is this the Monday on which I—— 

Mr. Lisuman. Yes. 

Mr. Corcoran. I am not very good on calendars. 

Mr. Lisnman. Yes. 

Mr. Corcoran. Yes, I did. 

Mr. Lisuman. Did you see the Chairman ? 

Mr. Corcoran. Yes; I saw the Chairman. I saw the Chairman 
after I saw Mr. Kline and after I saw 





Mr. Lisuman. Did you discuss the Midwestern application with 
him at that point? 
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} . 1 ‘ 1 "On at} ac . - I 
«fr, Corcoran. Mr. Lishman, again, rec ollecting as best I can, 
Ae eabetantially the same kind of talk with Mr. Kuykendall that I 
had with Mr. Kline. And I told them all I either had seen or was 


ing to see the other. 


Mr, LisHMAN. Yes. | | 
Mr. Corcoran. There was nothing secret or private about this 


at Lisuman. No one makes that claim. 

Mr. Corcoran. Mr. Lishman, I walked down the corridors of that 
Commission and I have always walked down the corridors of the 
Commission in broad daylight with a brass band behind me. My 
yisits to the Federal Power Commission have been about as secret 

Mr. Lisuman. Well, isn’t it a fact that sometimes it is the off- 
the-premises contacts which are more open to criticism than on-the- 

remises contacts / io sot 

Mr. Corcoran. Well, you don’t mind my not criticizing other peo- 
ple for passing judgments on anyone else, but you will find that all 
my “contacts,” and I don’t like the word, are on the premises. 

Mr. Lisuman. Yes, sir. You did not 

Mr. Corcoran. I don’t believe I have even had social relationships 
with any Commissioner or any member of the staff of the Commis- 
sion in'all the time—no lunches, no anything. Mine is all right down 
the main aisle. 

Mr. DerountAn. Mr. Chairman, just for the sake of consistency, 
you will recall when we had payola hearings here, the gentleman 
from California objected to Mr. Clark consulting with his counsel 
except on constitutional questions. I hope we can follow that pro- 
cedure here also. 

The CuarrMAN. You may proceed. 

Mr. Lisuman. Now, at your October 26 meeting with Commis- 
sioner Kuykendall, you didn’t discuss the merits of the case; is that 
correct ? 

Mr. Corcoran. I have told you what I did. 

Mr. Lisuman. Yes, but I would like 

Mr. Corcoran. I have told you about the content of the telephone 
conversations, the worry that I transmitted from Mr. Freeman that 
he could not renegotiate the contract, the mention ofthe sacred num- 
ber 7 in connection with the suggestion that we could avoid that 
whole problem if we followed Mr. Littman’s suggestion in the 
argument. 

Mr. Lisrman. Now, on the afternoon of October 26 you saw 
Chairman Kuykendall, and you saw Commissioner Kline? 

Mr. Corcoran. That’s right. 

Mr. Lisuman. Did you pay a visit to the office of Commissioner 
Connole? 

Mr. Corcoran. No; I saw Commissioner Connole—I did see Com- 
missioner Connole that afternoon but I saw him in between. 

Mr. Lisuman. In between. 

_Mr. Corcoran. The visits to Chairman Kuykendall—to Commis- 

sioner Kline and Mr. Kuykendall, the order was Kline, Connole, and 

een I tried to see Stueck but I couldn’t see him before I saw 
onnole. 
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Mr. Lisuman. Now, according to his testimony, Commissioner () 
nole says that he cautioned you in the presence of witnesses ay 
discuss the merits; is that correct ? 

Mr. Corcoran. That is right. He didn’t need to, but he did. 

Mr. Lisuman. Well, do you recall subsequently in his testimoy 
in answer to questions from Mr. Bennett, he indicated that they 
was a period when he had instructed his secretary not to make g 
appointment with you? 

r. Corcoran. Mr. Connole? | 
Mr. Lisuman. Yes. Mr. Kline rather. 
Mr. Corcoran. The first I have ever heard of that, Mr, Lishman 

was when I read it in the transcript. I have never known that y | 
any time, Mr. Kline ordered his secretary not to let me talk to Mp | 
Kline, and if he did, I did talk to Mr. Kline with his own consent 

after that time. 

Mr. Lisuman. Yes, sir. 
Mr. Corcoran. I can understand why Commissioner Kline~I cay 
understand why at a certain point he probably did not want to talk | 
to me, nor any of the coal people either, because, as he told you in 
connection with the southern system, the coal people were asking 
him not to expedite. And I can understand—although I will tel | 


you that until I read that testimony the other day, I had never known 


it nor had I ever felt it. 

Mr. LisumMan. Now in connection with your meeting with Con- 
missioner Connole, did you talk with him substantially along the 
same lines you have already had with the other two Commissioners! 

Mr. Corcoran. No; because I didn’t have time to. Remember what 
my sequence is: I talked to Commissioner Kline because—I first 
started to telephone for an appointment. 

I got two. My day had to revolve about the date with the Chair. 
man, and I had to stick Mr. Stueck and Mr. Connole in between Mr. 
Kline and the Chairman. As I told you, after I talked with Mr. 
Kline, I tried to negotiate for an appointment with Mr. Stueck and 
he was out of town. 

Then I dropped by the next office to see if I could see Connole or 
see if I could make an appointment to see Connole the next day and 
his secretary said, “Maybe you can see him right now, there is ar- 
other caller in here,” so by the time I got a chance to talk to Mr. 
Connole, one, the time was running close to my appointment with the 
Chairman and in addition, as Mr. Connole has testified, he said to 
me as he opened the door, “Now, I don’t want to talk about the merits 
of the case.” I said, “I am not here to talk about the merits of the 
case but I haven’t got much time to talk with you anyway. I am 
only concerned about this October 31 deadline.” And then I re- 


member one other thing; he said, “You are always over here hurrying | 


us up. What are you going to do about hurrying up relief for New 


England?” And my answer was, “I can’t do anything to hurry up | 


relief for New England as long as this intervenor procedure is on 

and that is what is worrying the life out of me about Midwestern.” 
Mr. Lisuman. Mr. Corcoran, did you previously to having a meet- 

ing with the three Commissioners on that day report to Mr. Symonds! 
Mr. Corcoran. I reported to Symonds; yes. 
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Mr. LisHMAN. That these Commissioners were in town or here in 
9 
on? Hi, 2a 
= joRCORAN. I suppose that was implied in the fact that I told 
him I had talks with three of them and that Mr. Stueck was out 


own. : : ove : 
= LISHMAN. Did you tell Mr. Symonds that Commissioner Stueck 
4 . - “a ! 


. S 9 

n Phoenix, Ariz. ¢ 
Mtr CORCORAN. No; all I knew was that Mr. Stueck was out of 
town: I didn’t know where he was. ar 
Mr. Lisaman. Did you make any suggestion that Commissioner 
Stueck should be contacted ? 


Mr. Corcoran. No. 
Mr. Lisuman. Do you know whether or not Mr. Stueck was con- 


tacted by the president of Midwestern ? : 

Mr. Corcoran. I read the transcript of Mr. Stueck’s testimony of 
yesterday ; that is all I know about it. ; 
“Mr. Lisoman. Didn’t you know at or about the time that Mr. Free- 
man had met with Mr. Stueck ? 

Mr. Corcoran. No. 

Mr. Liseaan. Near the swimming pool of the Westward Ho Hotel 
at Phoenix, Ariz. 

Mr. Corcoran. You mean at the time I reported to Mr. Symonds? 

Mr. Lisoman. When did you first learn about that? 

Mr, Corcoran. I learned about that for the first time in the testi- 
mony of Mr. Stueck the other day. 

Mr. Lisuman. And you had not heard about that before ? 

Mr. Corcoran. No. 

Mr. Lisuman, Mr. Freeman had never—— 

Mr. Corcoran. Mr. Freeman just arrived in town yesterday. 

Mr. Lisuoman. Had never told you? 

Mr. Corcoran. No; I answered the question, excuse me. I say, if 
you will ask me when did I first learn about Mr. Stueck ? 

" Mr. Lisrwan. That’s right. 

Mr. Corcoran. Whether Mr. Steuck and Mr. Freeman had any 
words in Phoenix it was in Mr. Kline’s testimony. 

Mr. Lisuman. Mr. Freeman never reported that to you prior to that 
time? 

Mr. Corcoran. No. 

Mr. Lisuman. Or Mr. Symonds never mentioned that to you? 

Mr. Corcoran. No. 

Mr. Lisuman. When you talked with Chairman Kuykendall did 
he raise any question as to the propriety of your making any repre- 
sentations ? 

Mr. Corcoran. No, because I think Mr. Kuykendall and I had had 
many conversations, not many, but whatever he has denominated, 
more than one, about the problem of expedition pursuant to the Com- 
mission’s promise to expedite if we would invest the money and the 
energy and time on these southern and northern applications. 

Thad never, so far as I know, done anything that would make Mr. 
Kuykendall feel that I would violate the rules by which this game 


: played, and Mr. Kuykendall did not, I think feel he had to talk 
ome, 


61923—-60——_355 
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As a matter of fact, I. think Mr. Kuykendall has himself testifi 
that there was nothing improper, whatever that word means hn 
the conversation. > om 

Mr. Lisuman. About the conversations at the visit but cone 
ing the conversations on the telephone he has testified that in hy 
opinion they were improper. 

Mr. Corcoran. Because I mentioned the sacred number 7, 

Mr. Lisuman. When you conferred with Commissioner Kline did | 
he raise any question of propriety about your representation? 
Mr. Corcoran. No. I assume Mr. Kline took me on faith jp 
cordance with the way I conducted myself in the earlier conversations | 

about expedition. 

Mr. Lisuman. Inthe same 

Mr. Corcoran. But also remember always, never forget that in th | 
back of my mind was my own complete conviction that under the Ad.| 
ministrative Procedure Act if I had chosen to exercise my rights wit 
the staff having access to the Commission in adversary cases, if aa 
want to call them adversary and I don’t believe they were adversary 
I would have had a perfect right to do it under the aw anyway. - 

And sometimes I asked myself in terms of what is improper ani 
ethical, whether a lawyer is not improper if in the interests of his 
clients he does not carry out his client’s instructions to the Very limit 
of the law as it stands on the books at the time. 

I am wondering if it isn’t improper if a lawyer does not take car 
of his clients up to the limits of the law on the books at the time, 

Mr. Lisuman. As you have already testified, Commissioner (op. 
nole, he raised no question except when you came in. 

Mr. Corcoran. That’s right. 

Mr. Lisuman. He said you didn’t have any discussion on the merits, 

Mr. Corcoran. And he chided me about the way Northeastern, how 
nothing had been done for Northeastern lately in order to take care 
of the situation up in New England. 

Mr. Lisuman. Is it correct to say that your fees for legal services 
rendered to Tennessee Gas were disallowed by the Federal Power 
Commission ? 

Mr. Corcoran. So I understand. I have never participated in thos 
proceedings myself. 

Mr. Lisoman. Would you care to make any comment on that? 

Mr. Corcoran. In relation to what, their disallowance? 

Mr. Lisuman. Yes. 

Mr. Corcoran. Well, I understand perfectly well that in my con- 
versations about my fees with my clients they are privileged but I am 
perfectly willing to talk to you about them. 

Mr. Lisuman. All I am interested in, Mr. Corcoran, is it a fact that 
your fees had not been allowed in the cost of service and in that way 
passed on to the consumer that is what I am getting at? 

Mr. Corcoran. That is right. 

Mr. LisHMan. Were any of your fees included in the cost of service! 

Mr. Corcoran. I don’t know. I don’t think so. That is a matter 
on which the acountant of the companies, Tennessee and Midwestern 
knows; I don’t know. I do know that I read reports that they were 
not passed on. I have not been a party to any of the efforts to pass 
them on and I don’t know. 
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Mr, LisHMAN. Well, is it correet—— 
Mr. Conconan. I mean if they are entitled to be passed on they 
assed on. 
ay pe ap Is it correct that for the period 1955 to 1959 you 
received approximately $310,999.81 for legal services rendered ? 

Mr. Corcoran. The firm of Corcoran, Youngman, & Rowe has a re- 
tainer from Fonneseee Gas of $5,000 a month and it has had that 
retainer for ever since the Northeastern case up in New England, and 
ne of the basic provisions of that retainer is that it is exclusionary, 
a in return for it we do not take any other pipeline business from 
anybody, and that retainer has been going on for—what is it—since 
when—— hs 

Mr, LisoMan. 1955. . 

Mr. Corcoran. All right, since 1955. 

Mr. Lisuman. Is it correct that the services rendered by you would 
include matters other than those pertaining to proceedings before the 
Federal Power Commission ? : 

Mr. Corcoran. Yes; I am the general counsel for Midwestern, and 
we have since that time been the Washington counsel for the many 


and diverse activities of Tennessee Gas, of Midwestern, and the many 
nonregulatable subsidiaries of Tennessee Gas. 

As I have told you, 30 percent of the revenue of Tennessee Gas now 
comes from nonregulable activity. 

Mr, Lisan. Mr. Corcoran, have you or any member of your firm 
attempted to allocate to your retainer fee the amount attributable to 
Federal power matters / 

Mr. Corcoran. No, because it has been a very difficult thing to do, 
so that you may understand, if I may talk to you a minute about this, 
the fees that come into this in my name are the fees to the whole firm, 
and the firm, we have four people who work on Tennessee, Midwestern, 
and the other subsidiary corporations of Midwestern—of Tennessee’s 
matters. 

We started as trial counsel in the Northeastern case in New England 
many years ago. Rowe, here and O’Hara spent days and days and 
months and years on the Northeastern case and I spent as much time 
as I could possibly spend on the Northeastern case considering the 
fact that in the meanwhile I had to carry the burden of the rest of 
the firm. 

Four people in the firm now work on the Tennessee and Midwestern 
matters. We generally supervise the trial of these cases. We always 
have a lawyer on trial before the Federal Power Commission. But 
beyond that, we have, after these pipelines get through, we take on 
the job, for instance, in Northeastern and in Midwestern, of working 
on the problem of working out the certificate. Even today we are 
constantly working on right-of-way problems, safety problems, all 
the way, in one particular allocation, for the whole New York and 
Northeastern area, from Pennsylvania and New Jersey and New York 
north. I don’t think I need to tell this committee that the problems 
in connection with oil and gas have in the last 5 years been monu- 
mental problems, whether you are talking about oil imports, whether 
you are talking about watching legislation up here on the Natural 
Gas Act, and related acts, whether you are concerned with the deple- 
tion allowances, whether you are concerned with this exportation of 
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American capital abroad, Tennessee now has interests that Teach fy} One 
Calgary down to Cape Horn and from Venezuela to Nigeria r i. ndly 
all of that we are constantly working out the first problem, eae Nov 

I appeared at the first oil import hearing for an allocation fo | that s 
importation of oil from Tennessee’s wells down in Venezuela Thy ‘| convel 
done a great deal of the negotiating of the contracts by whidl If t 
have put through these two pipelines, and we have been constanj] + any 4 
problems of one kind or another, where the younger men in the the shows 
do the bulk of the work and I jump on an airplane and ZO from oy! peopl 





hot spot to another. right. 
5, 

Mr. Lisuman. Mr. Corcoran limite 

Mr. Corcoran. So when you are saying how do we allocate? be lim 

Mr. Lisuman. Yes. mond 


Mr. Corcoran. We haven’t seriously yet gotten down to the probley| in the 
of how we allocate. 1 Ide 

I know that in a certain sense I probably have been negligent by} the in 
I have had too much to do for Tennessee to be able to sit down ani} tion W 
work out a time sheet. Do I answer your question ? | Mr. 

Mr. Lisuman. Yes, sir; and that may probably be one of the ry.) Th 
sons, apparently, from the testimony we have received so far, yoy| like t 
fees have not been permitted to be included in the cost of service | exam! 

Mr. Corcoran. Well, the accountant of the corporation will »| Int 
doubtedly have words with me, that I haven’t given him a brea}! of Tet 


down of these things. | Mr 
Mr. Lisuman. Is the accountant of the corporation here? subsi¢ 


Mr. Corcoran. No. I am sure when the corporation’s accountay| The 
asks me what I did I gave him exactly the description of activity} Do 


which he has used. Mr 
Mr. Lisuman. Yes, sir. Th 
Mr. Corcoran. But these are matters, begging your pardon, »| Mr 
which I have been so busy on other things for Tennessee probably | Th 
take care of my client as I should have taken care of my clients), Mr 
getting the allocations in. missi 
Mr. Lisiman. Mr. Corcoran, are you familiar with the press vers 
lease of Tennessee Gas dated April 8 of this year? gener 
Mr. Corcoran. April 8, is this Mr. Symond’s press release ? nrst: ¢ 
Mr. Lisuman. Yes. line 1 
Mr. Corcoran. Yes, I am. Issue 


Mr. Lisuman. In part of paragraph No. 2 of that press release i Thi 
states that your meetings and conversations with the Commissioner ago, | 


have been misunderstood in many quarters and further states: Ar 

Mr 

They were carried on in the manner in which all people doing business befor The 

the Commission conduct their business, certainly all pipelines. Mr 
: ° . js a 

Now, does that accurately describe the factual situation that It!) penre 

a common practice for all people doing business before the Commis h 


sion and certainly all pipelines, to have these meetings with Commis; yy, 
sioners after a case has been heard in oral argument and prior to the! As 
final decision of the Commission. eastel 

Mr. Corcoran. Well, of course, you understand that Mr. Symonti peal 
understands what I assert is the fact, that my contacts with thes Pipel 
Commissioners have been on procedural and expediting matters. Thi ‘Tp 
these particular ones were to avoid the collapse of a deadline after! yp 
years in two ways: 
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iake sure that something was done by October 31, and see- 


h fry One, to 2 "ae ‘ i 9 ve 1, Te a |e ») 
n ndly, that something was done that did not have to be redone later. 


an ; 1 . ; J i : “as 7 Ta ed . ° 
and « Now, insofar as my—I am sure that the plain English reading of 


Foe | hat statement refers to the kind of conversations I had. Those 
a rsations were limited to procedural matters. 
te “Tf they were limited to procedural matters, I don’t think there is 
ih yestion that the testimony before you in the last 3 or 4 days 
rs so that in terms of expedition and procedure more—so many 
ey op, and the Commission itself, has assumed that people have the 
right to make—have these conversations for procedural reasons, that 
limited to what Mr. Symonds’ statement, I am sure, was intended to 
be limited to, which is the kind of conversation I had, and Mr. Sy- 
| monds’ statement is substantially correct, and I think the testimony 
oble inthe last 3 or 4 days proves it. a ao | ) 

[don’t think Mr. Symonds said that it was the general custom of 
nt by! the industry to discuss the merits, the merits, of cases under adjudica- 
n ayi{ tion with Commissioners. — “ 

| Mr Lisuatan. Mr. Chairman, I have no further questions. 
ms The CuairMAN. Mr. Corcoran, there are a few questions I would 
yor! like to ask, because I think they should be in the record for further 


e, | examination. cael is aie iets 
l m.} Inthe first place, Midwestern Gas Transmission Co, is a subsidiary 
reqj.| of Tennessee Gas Transmission Co. ? a 
| Mr. Corcoran. At the present time, sure, it is a hundred percent 
| subsidiary. 
nta:| The CHarrman. Wholly owned subsidiary. 
‘iviy| Do you represent Midwestern Gas? 
‘| Mr.Corcoran. Yes. 
The CHairMAN. Do you represent Tennessee Gas Transmission Co. ? 
», on} Mr. Corcoran. Yes. 
lyy} TheCuairman. In the same capacity, or in a different capacity ? 
tsi) Mr.Corcoran. I am the general attorney of Midwestern Gas Trans- 
mission Co. I am attorney in charge of Washington matters and 
sn. oversight of Washington matters for Tennessee. My appointment as 
general attorney of Midwestern occurred when Midwestern got its 
first certificate and became an operable pipeline—when the southern 
line was started building after the southern system certificate was 
issued May 12, 1959. 
git TheCuatrman. You have never appeared, I believe you said awhile 
nes 4g0, before the Federal Power Commission in behalf of either Ten- 
nessee Gas or Midwestern. 
Mr. Corcoran. The firm has; I haven't. Mr. Rowe has, here. 





efore - : 
TheCuatrman. Your firm has represented 
i Mr. Corcoran. I mean the individual partners of the firm have 


represented. 
| TheCuamman. What is the name of your law firm? 
sh Mr. Corcoran. Corcoran, Youngman & Rowe. 

Asa matter of fact, we are counsel of record all through the North- 
af coat business, and we were counsel of record all through the ap- 
Pals up to the Supreme Court in connection with the Northeastern 
7 ipeline, 

4 Sa CHAIRMAN, Was it signed by your law firm ? 
Mr. Corcoran. Signed by Mr. Rowe for the firm; yes. 


mis: 








546 EX PARTE COMMUNICATIONS 


The CHatrMaNn. It was signed forthe firm by Mr. Rowe? 

Mr. Corcoran. I don’t know—all right, signed by Mr. Rowe fo 
the firm. 

The Cuarrman. Then your law firm is of record as representing 
both Tennessee Gas Transmission Co. and Midwestern ? 

Mr, Corcoran. Well, I mean we are certainly on record as hayiy 
represented Northeastern. We are certainly known throughout {jy | 
Commission, as all the Commissioners testified, as representing Te | 
nessee and Midwestern. I am the general attorney of Midwestern I 
don’t know whether technically we are on the record in cases of Mid. 
western before the Commission. 

The Cuarrman. On the record who represented Midwestern in thy | 
long-drawn-out proceedings for the last few years before th | 
Commission ? 

Mr. Corcoran. I don’t think that we are on—we are not entitled— 
you remember, being of record merely means you are entitled to receiye | 
papers. We have had under my supervision, there have been six lay. 
yers of counsel of record in these Midwestern hearings for the last} | 
or 4 years. Asa matter of fact, I have no doubt | 

The CuHarrman. There has been some question here, and I think | 
we can shorten some of these things and get the same results. As, | 
matter of fact, there are of record here some comments that have bee 
made in several instances that you represented Midwestern and Tep. | 
nessee, but you never appeared of record before the Federal Povwer | 
Commission. 

What I wanted to ask you was who represented Midwestern with its | 
application ? 

Mr. Corcoran. Mr. Braden here, Mr. Harry Littman, Mr. Warner, 
may I just for a moment—Mr. Derounian asked for it. Here they are, 
There are six of them on here, there is Harry Littman, Jack Warne, 
Dale Wright, Mr. Braden, there is L. F. Lee, that is Lee from Houston, | 
and there is John Lane here in Washington. 

The Cuatrman. How many of those, if any, are members of your 
law firm? 

Mr. Corcoran. None of them, but I am the supervising lawyer in 
Washington, and I sit in the important hearings. 

The Cuatrman. Do you supervise 

Mr. Corcoran. I consult with these people, but you simply cannot 
in charge of all these things sit the interminable days in hearings, Mr. 
Harris 

The Cuamman. I am not arguing the question whether you should 
have or not. I am trying to get the answers to the question. 

Mr. Corcoran. No, none of those men are my men in any law firm 
but I supervise and consult with them. 

The Cuarrman. You supervise them as they represent your client! 

Mr. Corcoran. That is right. 

May I add one thing, Mr. Harris? We always have a case or two 
before the Federal Power Commission. There is always some lawyer, 
of my crowd, appearing before the Federal Power Commission. ! 
don’t think the sun ever sets on us. 

The Cuamman. I can very well understand that with the tremen- 
dous size of your company that you represent. 
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Now, you state in your statement, No. 2, there was no “change of 
decision.” 

When did you know that there was a two to two tie on a proceeding 
ina tentative decision by the Commission ? 

Mr. Corcoran. I heard about it when an article came out by a re- 

rter named Hutlinger in Oildom. When did I know about it? I 
jidn't know, Mr. Harris, until Mr. Kuykendall and Mr. Kline and 
Mr, Connole told about it in their testimony the other day. 

The CHairMAN. Did you know or had you heard that they had taken 
a tentative vote on it and it was a two to two decision prior to the time 
that you made these calls on the Commissioners ? 

Mr. Corcoran. No, Mr. Chairman, I didn’t know. 

The CuatrMAN. You did not know when you talked to Mr. Kline, 
Commissioner Kline, that Commissioner Kline’s position at that time 
was to accept the staff recommendation of 61% percent ? 

Mr. Corcoran. No, I didn’t, Mr. Chairman. 

The CuamrMAN. You did not know at the time you talked to Chair- 
man Kuykendall that he had made a tentative decision which he 
stayed with, and that an open rate should be provided and that the 
amount should be decided on later? You did not know that? 

Mr. Corcoran. No. I knew what the staff position was at the oral 
argument. a 

The CuairMAN. You knew what the staff position was. But I am 
asking you if you knew what decision Commissioner Kuykendall 
had made. 

Mr. Corcoran. No, Mr. Chairman, I did not know. 

The CuarrmANn. Did you know that Commissioner Connole had 
taken a position ? 

Mr. Corcoran. No, I didn’t. 

The Cuarrman. At the time you visited him ? 

Mr. Corcoran. No, I did not know. 

The CHamman. That it should be an open rate ? 

Mr. Corcoran. No, I did not know. 

The Cuarrman. Now, did you know what is referred to as the blue 
sheet had been issued ? 

Mr. Corcoran. Well, I have heard conversations—I have heard on 
this transcript something about a blue sheet, and I also read with 
great interest the description of how the decision-making process 
went on. 

But if any blue sheet were in existence, Mr. Chairman, on Monday 
afternoon when I went to see these Commissioners, I must say the 
Federal Power Commission worked faster than it has ever worked 
before in its life because it must have written the blue sheet that 
morning. I don’t believe there was a blue sheet in existence when I 
went to see the Commissioners. I went to see the Commissioners on 
Monday. 

The Caarrman. What I want from you is not what you believe or 
not believe. As to the existence, did you know there was a blue sheet 
at the time you went to these Commissioners ? 

Mr. Corcoran. No. 

The Carman. And you had not heard there was such a blue sheet ? 

Mr. Corcoran. No. 
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The Cuairman. Did you know that a blue sheet had been taken f) 
the Federal Power Commission, if there had been ? on 

Mr. Corcoran. No. 

The Cuatrman. Did you know there had been any leaks With ret 
erence to the position of the Commissioners at the time you went 
see them ? : 

Mr. Corcoran. No. 

The Cuarrman, You testified that Mr. Symonds, at a 
directed you to go talk to the Commissioners. 

Mr. Corcoran. That is right, yes. 

The Cnaiman. Did he himself call and direct you or did he tal 
Mr. Freeman to direct you? 

Mr. Corcoran. He told Mr. Freeman to direct me. ) 

The Cuarrman. Then it was Mr. Freeman who told you to go talk | 
to the Commissioners ? 7 

Mr. Corcoran. That is right, for Mr. Symonds. | 

The Cuamman. For Mr. Symonds? | 


| 


given point, | 


Mr. Corcoran. And in Mr. Symonds es that is right, 

The CuHatrman. Mr. Bennett, do you have any questions? 

Mr. Bennett. Yes, Ido, Mr. Chairman. 

Mr. Corcoran, why was it necessary for you or for anyone represent. 
ing Midwestern or Tennessee Gas to go talk to the Commissioners after | 
the case had been in ? 

Mr. Corcoran. You mean on the message Mr. Symonds gave me ty | 
deliver ? 

Mr. Bennett. No, I mean why was it necessary for you or for any- 


one else representing Midwestern to have these visits that you had | 


with the Commissioners after the case was in ? 
Mr. Corcoran. Well, Mr. Bennett, you are a lawyer. When your 


client tells you to go you go. The first answer is why did I go, becaus 


I was told to go. 

Mr. Bennett. Then, your answer is, it was necessary to go because 
Mr. Symonds told you? 

Mr. Corcoran. Well, that is the first reason, but I can understand 
why Mr. Symonds wanted me to go. 

You see, Mr. Bennett, as I say: there is an earlier history to this 
case, and we had taken a southern certificate. 

Mr. Bennett. Yes, I know. 

Mr. Corcoran. We had taken a southern certificate before this 
Northern case came up. 

Now, in the southern system, Mr. Symonds said substantially what 
he had said in the northern case, that a project could not be financed 
except by a certain rate and by implication had said that he couldn't 
take the certificate, couldn’t accept the certificate unless it were ata 
rate that could be financed. 

Nevertheless, despite what he said, out of the blue, the Commission, 


with no other indication in the argument at the time, gave hims | 


certificate that he couldn’t finance. 

I think what was in the back of Mr. Symonds’ mind was: “If you 
are thinking that I was only calling ‘Wolf, Wolf, when I said I would 
not accept a certificate, I could not finance on this northern pipeline 
because I said the same thing on the southern pipeline, and then! 


gave in, I want you to know that this time I am not going to give in.” | 
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Mr. Bennett. What you are saying in effect is that he was afraid the 
(‘ommissioners didn’t believe what he had said? 

Mr. Corcoran. They apparently hadn’t believed it the first time; 

isright. 
ot BENNETT. Just a minute. Didn’t believe what he said during 
the trial of the case? And, therefore, he wanted you to go back and 
tell them after the case was tried that he did, in fact, mean what he 
= Corcoran. That he wasn’t going to do what he did on the 
southern system and not mean what he had said. 

Mr. Bennett. He doesn’t say anything about the southern system 
in his press release. 
eae Ouldonar. I say you have to understand, and the Commission 
understood, that on the southern system he said the same thing, and 
they nevertheless gave him a certificate that he couldn’t finance, and 
he had taken it and tried to finance it and failed to finance it. 

Mr. Bennett. You think the Commissioners were any more im- 

ressed he was serious about asking for 7 percent by having this 
relayed to them after the case was tried than they would have been 
merely by having it in the record at the hearings ? 

Mr. Corcoran. Well, it had been in the record before, Mr. Bennett, 
and they still had given him a certificate he couldn’t finance. That 
would be his judgment as to whether, since he had once given in, they 
would expect that he would give in the second time and accept the 
certificate. 

Mr. Bennett. But you didn’t say anything to the Commissioners 
about this particular thing, did you? 

Mr. Corcoran. What I said to the Commissioners, I didn’t want 
to discuss the merits with them. 

Mr. eet I know, but did you or did you not tell the Commis- 
sioners 

Mr. Corcoran. I said—— 

Mr. Bennett. Just let me finish the question. 

Mr. Corcoran. Yes, Mr. Bennett. 

Mr. Bennett. Did you or did you not say to any of the three Com- 
missioners that you visited that they were to understand that Mr. 
avers was in ey seriousness when he made this statement about 
the rate he required ? 

Mr. Corcoran. I think I did. I have told you what I have said, 
Mr. Bennett. I wasn’t 

Mr. Bennetr. Well, is your answer “Yes” ? 

Mr. Corcoran. I think I told you that I said to them that we had a 
second procedural problem, and that is that even if a certificate was 
issued on October 31, if Mr. Symonds wouldn’t accept the certificate, 
as he said he wouldn’t, we would have our troubles. 

Mr. Bennetr. Was the rate of return a procedural problem? 
 Seominega I didn’t talk about the rate of return. I talked 
about the-—— 

Mr. Bennerr. Yes; I know. 

Mr. Corcoran. I talked about postponing the rate of return. 

tr. Bennerr. I am trying to find out if you actually said to any 
of these Commissioners, when you were in discussion with them after 
the trial of the case, as Mr. Symonds had instructed you to do, that 
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when he said he wanted or needed a 7-percent return his Statem 

was to be taken in dead seriousness. Did you or did you not coat 
that message of Mr. Symonds to any of the Commissioners dy a 
your visits with them? rig 

Mr. Corcoran. I conveyed that message, I think, in a differ 
I did not want to talk about rates of return, because, as I say, there jc 
taboo in talking about rates of return in this situation. | ee Ps 
fully did not ae the rate of return because maybe then a i 
Kuykendall thought, because I mentioned the 7 percent return tha 
I would be talking about the merits of the case. 

But what I did tell them was that there was a second proceduy 
problem, whether Mr. Symonds would accept the certificate in yigy | 
of what he had said, and that I thought that the problem was 4 
avoid that second procedural problem so that action on October | 
would be real, and not abortive. 

Mr. Bennett. Was that directly related to the rate ? 

Mr. Corcoran. It was related to what Mr. Symonds said about nol 
taking a certificate he could not finance, but at that time there ws 
great doubt as to what the terms were on which it could be financed, | 

Mr. Bennerr. Well, you told the Commissioners that you referre 
to the Southern case, and that in this particular matter Mr. Symonds | 
just couldn’t accept the 644 | 

Mr. Corcoran. But I didn’t talk about the Southern in so many 
words, Mr. Bennett. I was very careful how I put this thing, not 
because I didn’t have the right to put it in the other way but becaug 
I didn’t want to offend anybody’s sensibilities, and, furthermore, | | 
wanted to be very careful that I did not seem, even to knowledgeabk 
people like the Commissioners who know you don’t have to accept a 
certificate, I didn’t want to seem as if I were bringing an ultimatum 
into people who had really tried and who really had expedited this 


ent Way, 


' 


case within certain limits, up to the point where we had a chance to 


get a certificate out by October first. 

Mr. Bennerr. Well 

Mr. Corcoran. Mr. Symonds has criticized me for not talking as 
vigorously and as strongly as he would have talked, and, as I said, 
Mr. Bennett, under the law Mr. Symonds had a right to talk that 
way. Isimply translated it into—— 

Mr. Bennett. Why did he say you did not talk vigorously enough; 
in what respect ? 

Mr. Corcoran. Because I think Mr. Symonds would have liked to 
have had me say to them, “Listen, I meant business when I said if 
Midwestern didn’t get a 7-percent return certificate I am not going to 
take this certificate.” 

Mr. BenNerr. That would be an ultimatum to the Commission. 

Mr. Corcoran. That wouldn’t be an ultimatum, sir, to people who 
were able, like Federal Power Commissioners, that you don’t have to 
accept a certificate. But I though it was better to put it in the softer 
vein, and I put it simply in terms of what I though was important at 
that time, not to talk about the merits of the case at all. But, under- 
standing that what Mr. Symonds had said about refusing to acceptthe 
certificate that what we had better do is just delay and avoid that 
problem, if necessary, since it was perfectly possible to do it in the 
way that Mr. Littman had suggested. 
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Incidentally, the Commission did not take Mr. Littman’s suggestion. 
They gave us much less than Mr. Littman had suggested. 
Mr. Bennett. Mr. Littman is one of the staff people? 
Mr. Corcoran. No; Mr. Littman was our trial counsel. Mr. Litt- 


man had asked — ' w 
Mr, Bennett. Midwestern had at all times contended it needed a 7- 


reent rate of return, had it not ? 
Mr. Corcoran. Yes; Midwestern had always—Mr. Symonds had 


~ 


contended that he didn’t even think 7 percent was enough but he 
would take a chance on it. 

Mr. Bennerr. What Mr. Symonds was trying to have you make 
sure was that irrespective of what went on during the presentation of 
the case, he had to have a 7-percent return or else he wouldn’t accept 
the certificate ; that is what he wanted you to convey ? 

Mr. Corcoran. That is what he wanted me to do. 

Mr. Bennert. And you felt that conveyed in blunt, ultimatum form 
would not be the appropriate way, although you said it would not 
have been improper to have presented it that way? ; 

Mr. Corcoran. That is right. It would not have been the polite way 
to do it, but also, Mr. Bennett, I was in a position where we had 
already changed the position of Midwestern and changed it on the 
record to say we wouldn’t insist on the 7 percent if you would simply 

ive us a certificate and let us talk about the rate later. 

Mr. Symonds’ instructions 

Mr. Bennett. If that is true, then Mr. Symonds changed his mind 
again after the oral argument and went back to his original position 
that he had to have 7 percent or he didn’t want the certificate, because 
those are the instructions he gave. 

Mr. Corcoran. Well, I assumed that possibly Mr. Symonds—I got 
my language—as I got my language. Mr. Symonds tells what he 
told Mr. Freeman and Mr. Freeman told me what Mr. Symonds said. 
I assume Mr. Symonds at the time had the full significance of the 
change that Mr. Freeman, Mr. Littman, the trial counsel, and myself 
had made in the presentation, and I assumed that—but you see the 
position in which I was, Mr. Bennett. I couldn’t change what was 
on the record. Midwestern had made this proffer, so I put Mr. Sy- 
monds’ request in terms of the procedural suggestion that had been 
made to Mr. Littman. Otherwise I would have been in a situation 
such as Mr. Kline thinks I was of saying something that was contrary 
to what was plainly in the record, as it was in the case of that contract 
that forbade the divestiture of any stock of Midwestern by Tennessee. 

Mr. Benner. There are three different facets, in this case, as I 
understand your presentation. When you started initially during 
the hearings you asked for 7 percent. 

Mr. Corcoran. That is right. 

Mr. Bennerr. Then during the oral argument your counsel inti- 
mated that if 7 percent wasn’t available then the best thing to do 
would be to put. this thing off until later. 

Mr. Corcoran. And I participated in that decision. 

Mr. Bennerr. There was the third facet—after the case had been 
tried and all the evidence was in, Mr. Symonds went back to his initial 
position; namely, that he had to have 7 percent, and sent you back to 
the Commission to tell them that was his present position. 
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Is that an accurate statement of facts? 1 thi 
Mr. Corcoran. That is what would on the surface be Mr. Symon 0 
message to me. I am sure I took it. I had discretion to modity th pose 
message as long as I conveyed the content of it according to wh 


was on the record. themo 
Mr. Bennett. Well, the content—do you want to read Someth; 
to counsel ? ig | sid 
Mr. Corcoran. No; he is just simply telling me—he has just sim it pes 
written me that the rates go into effect and our rates would be 7 om ifr 


cent in the third year, what he is asking me to do if I make clear agy 

to you what Mr. Littman’s suggestion was. I have the excerpts Ne 4 

Mr. Littman’s testimony here, 1f you want to put them in the recon . 
Mr. Bennerr. Did Tennessee Gas at any time divest itself of ann | : 

ownership or control of Midwestern stock ? ‘} Mr 
Mr. Corcoran. Midwestern—Tennessee has committed itself to give that ¢ 

up 33 percent of the control of Midwestern. tainl} 
Mr. Bennetr. On what basis? | Mr.t 
Mr. Corcoran. On the basis of the financing plan that was ashi we 

by the Commisson on the 8th of January. line. 


Mr. Bennetr. What is it; a pledge of stock ? on 
Mr. Corcoran. No; what it is, sir, is this: In order to sell the lone. “Th 
term bonds, warrants for common stock go with the long-term bond Mr 


In order to sell the debentures, common stock, as such, goes with th | of } 
debentures in packages and these are the commitments that have bee | 


dealt with with the underwriters. pe 
Mr. Bennett. Will the stock be sold? Fede 
Mr. Corcoran. That is right. on 


Mr. Bennett. ‘Tennessee would sell ? M 
Mr. Corcoran. That is right. 


: ; ' | 
Mr. Bennetr. And, hence, divest itself of 30 percent of its owner. posit 


ship. Com 
Mr. Corcoran. That is right. M 
Mr. Bennett. Has Tennessee done that ? turn 
Mr. Corcoran. It iscommitted to do it, sir. M 
Mr. Bennett. Is that in the plan of financing submitted ? the | 
Mr. Corcoran. That is right, sir. igan 
Mr. Bennetr. But it was still a situation where it would own) MM 
percent ? M 
Mr. Corcoran. It would own 70 percent at the moment. diar 
Mr. Bennett. It seems to me there was some statement in the pre ™ 
spectus indicating that Tennessee would increase its ownership. M 


Mr. Corcoran. Well, it may have to invest some more money, itmay bea 
do it on short-term loans, it may have to do a good many things until _ mis 
we get this pipeline built. N 

Mr. Brennerr. But I got the impression from the prospectus that | ay 
rather than divesting itself of Midwestern equity it was contemplating | eses 
increasing it. | tim 

Mr. Corcoran. I think these things are true, Mr. Bennett. T think ) 
two things are true. I don’t think there is any question of the inten 19 
tion of Tennessee to get rid of any more of the percentage of control | J 
it has of Midwestern right now. Wel 

There is no intention of going any further than it has gone thin | 1 
what it had had to give up already, and you can’t tell. | I 
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] think what the statement in the prospectus means is very clear: 
costs go up, and this pipeline is going to cost more to build 
_ we have computed it is going to cost, somebody has got to advance 


| shemoney to complete the line. 


Mr. Bennett. In the prospectus it is stated then on page 11: 


idwestern provoses to finance its pipeline system through the sale of long- 
aa debt securities and additional common stock. 


Corcoran. That’sright. | 
i; Bennett. In this connection, the company is the Tennessee 


Co. ? 
Corcoran. Yes. : ; 
5 Bennett. May find it desirable to make further investments. 


Mr. Corcoran. It might. It isn’t improbable. It isn’t impossible 
that there may be extensions of Midwestern. I don’t know, but cer- 
tainly if the amount from the financing does not turn out to be enough, 
Mr. Bennett, to build the line somebody has got to put up the money, 
lend to, lend money to build the line or buy the money to build the 
an Bennett. I have additional questions, Mr. Corcoran, but my 
15 minutes are up. 

TheCuarrMan. Mr. Flynt? é 

Mr. Fiynt. Mr. Corcoran, a great deal has come out in this series 
of hearings on the question of either a 614- or a 7-percent rate of 
return or some rate of return in between 614 and 7 percent. As a 
matter of record has a rate of return ever been finally fixed by the 
Federal Power Commission dealing with this certificate which we 


| are now discussing ? 


ner- 


70 
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Mr. Corcoran. No, Mr. Flynt, it has not. 

Mr. Fiynr. Having received the certificate, is Midwestern in a 
position of now accepting the rate of return that the Federal Power 
Commission finally determines to be adequate in this case? 

Mr. Corcoran. Well, it will have to, except that if the rate of re- 
turn is not adequate Tennessee can always go to court. 

Mr. Fiynr. When did Midwestern file this first application with 
the Federal Power Commission to serve the area of Wisconsin, Mich- 
igan and related territories ? 

Mr. Corcoran. About 4 years ago, sir. 

Mr. Fiynt. At that time, did the tentative contract with the Cana- 
dian—is the Trans-Canada Gas Co., is that the name of it? 

Mr. Corcoran. That’s right, sir. 

Mr. Fiynr. Trans-Canada Co., was it assumed that 4 years would 
be a reasonable time within which to get a final order from the Com- 
mission ? 

Mr. Corcoran. Well, it was assumed we would get an order within 
a year, because escalators began running in that contract and two 
a i have already run, sir, that contract has been extended three 
imes, 


aan Firnt. Did an escalator clause go into effect in October of 


Mr. Corcoran. Do you mind if I do check on this as to when they 
went in, I think it did. 
Mr. Frynr. Yes. 


Mr. Corcoran. There were several, I don’t know the exact dates. 
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Mr. Frynt. I will rephrase the question then. Had there by 
several escalator clauses go into effect prior to the final deadline ‘ 
which time the contract would irrevocably expire? 

Mr. Corcoran. Yes. 

Mr. Frynt. And if it had irrevocably expired would it have bey 
necessary to begin negotiations from the very beginning? 

Mr. Corcoran. Yes, Mr. Flynt. 

Mr. Fiynt. When you went to see the Commissioners during thy 
latter part of October 1959, did you go with the idea of obtaining, | 
specific rate of return or of influencing the substance of the decisio, 
or were you seeking to get a final order before the final deadline? 

Mr. Corcoran. I was just trying to get an order before the deadlinp 
that would save the Canadian contract. 

Mr. Fiynr. Would you classify that as an effort to expedite the | 
procedure or an effort to influence the substance of the decision? 

Mr. Corcoran. It was an effort to expedite the procedure so tha 
we would get, save the Canadian contract. 

Mr. Frynr. Could you give us any idea as to why this particulg | 
application had consumed nearly 4 years instead of the 1 year that 
you originally anticipated ? 

Mr. Corcoran. Yes, Mr. Flynt. 

You see, Tennessee has always been the great competitor in the | 
gasline field. We have always tried to put a second line of supply ia | 
every big consumer’s market where there was a monopoly of natunl 
gas service, and naturally we had a great, great, great many opponents 
in the first stages of this proceeding. 

As I have said, Mr. Flynt, in response to earlier questions there are 
three cases in this business. We first tried to serve this northern terr- 
tory and the southern territory together in one interconnected line 
That was—in support of this we had this Canadian contract. The 
gas was to come partly from Canada and partly from the South. 

Then after long hearings the Commission kicked us all out in Octo- 
ber of 1958. Then we had to file two separate applications for uncon 
nected lines, one from the south up to Joliet and one from Canaia, 
from the North Dakota border down south. 

All of them depended—in all of them this Canadian contract was 
the substantial element of supply and in the northern case it was the 
only element of supply. 

Mr. Fiynv. I was going to ask could you have supplied the northern 
element without the—of the northern area served by Midwestem 
without the Canadian gas. 

Mr. Corcoran. No, it was the only gas that was available, sir. 

Mr. Fiynr. At the present market price of natural gas is it reason- 
able to expect that the cost of a newly negotiated contract with Trans- 
Canada would have supplied gas to Midwestern at a lesser or a greater 
rate per cubic foot ? 

Mr. Corcoran. It was the opinion, sir, of the experts of Tennessee, 
and of Midwestern who had negotiated the contract that there was 
no doubt but that the price would be higher. 

Mr. Fiynt. Do you have any idea how much higher? 

Mr. Corcoran. I do not have that but it was, supposing the escala- 
tors of today being 3 cents. 
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Mr. Fiynt. Would it be approximately 1 cent at each time or did it 
overage out to 1 cent ¢ 

Mr, Corcoran. It was 1 cent one time, 2 cents the other time. But 
what it amounts to, you see, 1s that every time you go up 1 penny 
you go up approximately $750,000, and since these contracts run for 
9 years, sir, you multiply whatever you have when you get through, 
as Mr. Symonds computed | it, and as I quoted Mr. Symonds in my 
gatement you go up $15 million a year per penny that goes up, over 
the 90-year life. } ; ae ie 

Suppose it went up 2 cents it would be $30 million. ee 

Mr. Fiynt. Did you say $15 million per year or $15 million over 
the 20-year life ? - a 

Mr. Cororoan. No, it is $15 million a year over the 20-year life but 
ifyou have 3 cents 1t 1s $45 million a year. : a 

Already on the escalators that have gone by already Mr. Flynt, it is 
$45 million. a 

Mr. Frynt. This reference that you just made to $750,000, is that 
the substantially same reference contained in paragraph 9 of your 
prepared statement relating to “approximately $744,000 per year”? 

Mr. Corcoran. Yes. 

Mr. Fiynt. Are you in a position to compare the additional $774,- 
000 per year that would have been placed on the backs of the con- 
sumers in the area of the northern segment of Midwestern with the 
difference between a 61/4 percent and a 7 percent rate of return ? 

Mr. Corcoran. Well, I am not an expert on the figures, but I am 
sure that when you compute it all out, this at least is equal to the 
difference, 1 year, the $750,000 and I think it is more, that is I 
think that for every cent you saved in this escalator, in a renegotiation 
of the contract, I may be wrong, I am not an expert. I think the 
diflerence would have been more than 614 percent and 7 percent. 

Mr. Fiynt. I asked that question because I recall somewhere in 
the garlier hearings this week there had been a statement that the 
cost to the consumer on the difference between a 614 and 7 percent rate 
of return would have been somewhere between $300,000 and $400,000. 

I do not recall exactly where that was. I have had somebody look- 
ing for it.and I have been unable to find it. 

Mr. Corcoran. I am not—I have a hunch that it right. I think 
there is some problem in relation to Federal income taxes that come 
into that computation. 

Mr, Fiynr. Are you in position to obtain a vertification of that 
for the reeord ? 

Mr. Corcoran. I will get it for you. 

Mr. Fiynt. And submit it at this point. 

Mr. Corcoran. I will get it for the record. 

Mr. Fiynr. Mr. Chairman, I ask unanimous consent that he be 

permitted to supply that information and insert it at that point. 
_ Mr. Corcoran. May I interpolate one thing that I think may be of 
interest to Mr. Bennett. I understand that the manager of the public 
service company, Wisconsin Public Service at Menominee, Mich., 
which is where the line takes over into Michigan, announced the other 
day that the minute this gas arrives his gas rates would go down from 
25 to 30 percent. 
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The CuHairMan. You may submit the information at this Point jy 
A 
the record. 
(The document referred to follows :) 


WASHINGTON, D.C., October 19, 1969 

Mr. HERMAN BEASLEY, 

Clerk, Special Subcommittee on Legislative Oversight of the Commi 
Interstate and Foreign Commerce, House of Representatives, 
D.C. 

DEAR Mr. BEASLEY: AS Was agree to at page 1102 of the transcript of the 
proceedings before your committee on May 18, 1960, I am enclosing a Statemen 
which sets forth the requested information concerning the difference betwee 
revenues based on a 614-percent and a 7-perecent rate of return for Midwester, 
Transmission Co., as such difference compares with the savings on purchasej 
gas costs from Canada. 

I understand that this information will be inserted in the record. 

Very truly yours, 


ttee % 
Washington 


THOMAS G, Corcoray, 


——— 


APPENDIX TO LETTER OF OCTOBER 19, 1960 


COMPARISON OF Economic BENEFIT TO U.S. CONSUMERS AND U.S. Economy » 
(1) Savines oN REDUCED RATE PAYABLE TO CANADIAN SUPPLIER OF Gag yy | 
MIDWESTERN GAS TRANSMISSION CoO., AND (2) SAVINGS TO CONSUMERS oy 


REDUCED RATE OF RETURN PAYABLE TO MIDWESTERN 


1. Savings on reduced rate payable to Canadian supplier of gas.—A Saving of 


each 1 cent per thousand cubic feet on the purchase of Canadian gas amount; | 


to a reduction to Midwestern of $744,000 per year, or approximately $15 million 


over a 20-year contract life, or approximately $19 million over a 25-year contrac 


life. A saving of 2 cents per thousand cubic feet gives comparable figures of 
approximately $114 million per year, $30 million over a 20-year contract life 


and $38 million over a 25-year contract life. A saving of 3 cents per thousanj 


cubic feet gives comparable figures of approximately $2%4 million per year, $4 
million over a 20-year contract life, and $57 million over a 25-year contract life, 

2. “Savings” on reduced rate of return payable to Midwestern.—On Midwest. 
ern’s northern system, based on the sales now estimated, a reduction from 


rate reflecting a 7 percent rate to a rate reflecting a 614 percent rate of retum, | 


reduces the amount payable by Midwestern’s customers to Midwestern by 
$746,000 per year (based on third-year projected sales). (But of course Mid. 
western “‘passes on” to customers in its rates all costs of increase in the price 
of gas discussed above.) Such a reduction would reduce Midwestern’s net income 
subject to U.S. income taxes by $358,000 per year; Midwestern would pay there 
fore $888,000 per year less in 52 percent Federal income taxes. Over a 20-year 
contract life the comparable figures would then be approximately $15 million 
less paid by Midwestern’s wholesale customers, $7 million less net income realized 
by Midwestern and $8 million less paid by Midwestern in Federal income taxes, 
Over a 25-year contract life the comparable figures would be approximately $19 
million less paid by Midwestern’s wholesale customers, $9 million less net income 
to Midwestern and $10 million less paid by Midwestern in taxes. 

3. Comparing the figures in 1 and 2 above, an increase of only 1 cent per 
thousand cubic feet for the cost of Canadian gas would offset a reduction in rate 
of return from 7 to 614 percent, thereby resulting in no reduction in eost to the 
consumer, although it would result in a reduction in Federal income taxes paid 
by Midwestern. 


Mr. Frynt. Mr. Chairman, I will proceed for about 1 minute and 
then defer any further questions I have until later. 

In this connection with the delay beyond the anticipated 1 year to 
the actual delay of 4 years, has that placed on the pocketbooks of the 
consumers in the Michigan, Wisconsin, and related areas an additional 
burden of approximately $214 million per year in rates? 

Mr. Corcoran. That’s right. 
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Mr. Fuxnt. Then, would you agree with my observation that both 
the public interest and the intent of Congress have been hung on the 


allows of a. complex system of complex procedural delays within these 


regulatory commissions ¢ 
ie. Corcoran. I, myself, do not see how the public’s interest of 


tting gas to people who want it at the best price it can be gotten 
can long survive the complicated procedures which this particular 
Commission has inherited, ii St 

But there ave other problems and I am very sympathetic with the 

roblems of these Commissioners. 

When you have, Mr. Flynt, a backlog of 3,000 cases and all of them 
have to be taken care of in some way or other, that is where you have a 
Joad you cannot carry and where you have a procedure where the 
courts are forcing excess due process down your backs and when you 
have the kind of intervening procedure that I was describing a minute 
ago, when you look back in a hearing room and in back of you are 
70 or 100. lawyers who are down there, each of them loyally serving 
the interest of the party who has sent them to this to intervene, unless 
something is done in that kind of a procedure, Mr. Flynt, the Power 
Commission simply cannot carry the load, and a good deal of it is 
not the fault of the Commission, it is the fault of indecision in other 
places that can’t make up its mind as to what it really wants the Power 
Commission to do. 

You take a situation where, you know what I am talking about, the 
Power Commission is overloaded, undermanned, underbudgeted, and 
it is 3,000 cases behind. 

Now, it is true, as we have said, that this already had cost the con- 
sumers that amount per year, and you multiply that by 20 years and 
already the escalators that had been missed in this had cost $45 million 
inthis already in raises. 

I am not saying there are not troubles in this case and I am not say- 
ing that the Commission was necessarily wrong in turning down the 
first application at the time it turned it down, but 4 years is just too 
Jong, Mr. pe for something that affects anything as vitally as the 
fundamental energy supply of this country; 4 years is just too long; 
something has got to be done about this procedure in the Power Com- 
mission. 

Mr. Fiynt. Let me come back to one more thing that I want to get 
back to before we go—— 

Mr. Corcoran. I must say, Mr. Flynt, I am sorry to say I must be 
nagging, nagging these Commissioners all the time but I must say in 
thiscase they invited the nagging. 

Mr. Fiynr. Let me ask you this: Did you tell each Commissioner 
that you either had seen or planned to see the other Commissioners ? 

Mr. Corcoran. I thought I had, sir, and I certainly intended to. 

Mr. Fiynr. Did you make any effort for these ex parte contacts too 
on the dates of the 26th and 28th to be secret / 

Mr. Corcoran. No. 

Mr. Fiynr. Did you intend for them to be incorporated in the 
record ? 

Mr. Corcoran. They were, sir. Mr. Kline testified that they all 
talked about it together in the Commission meeting, the next day. 
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Mr. Fiynt. Were those contacts made general public informatiy 
shortly thereafter? . 

Mr. Corcoran. Yes. Mr. Hutlinger made them general public infor 
mation if nobody else did. 

Mr. Fiynt. Are those representations which were contained in thes 
contacts subject to being considered either by the Commission or by, 
court of competent jurisdiction to be considered as to whether or py 
they were improper and if they were improper to—— 

Mr. Corcoran. Certainly they were to be considered by the Commis. 
sion, but, Mr. Flynt, there’s no question under the Administrative Py, 
cedure Act when you are allowed in the Federal Power Commissiq, 
to have the staff sifting in as Mr. Kuykendall has testified, in adverg 
position to the applicant, there is no question that under the Admin. 
istrative Procedure Act the applicant has the same right to talk t) 








E 


the Commission about his case as the staff has to talk to the Commis. | 


sion in ex parte communication as its adversary. 


Mr. Fiynt. Mr. Chairman, I see my time is about up and we aly | 


have been summoned to the House, so I will suspend. 

The Cuarrman. We will be unable to meet this afternoon becaugy 
the business on the floor of the House; we are limited to the 5-minute 
rule. 

Mr. Sprincer. Mr. Chairman, may I make one request in view of the 
last answer that was given? I would like to ask the reporter to make 
note to the effect that I would like to have the answer to the last ques. 
tion, when I am recognized. 

The Cuarrman. The committee will adjourn until 10 o’clock in the 
morning at which time, Mr. Corcoran, you will return and Mr, 
Springer is now recognized and will pursue the questions he has, 

The committee will adjourn. 

(Whereupon, at 12:15 p.m. the hearing was recessed, to reconvene 
at 10 a.m. Thursday, May 19, 1960.) 
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BX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


THURSDAY, MAY 19, 1960 


Howse or REPRESENTATIVES, 
SpEcIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForREIGN COMMERCE, 


Washington, D.C. 


The special subcommittee met, pursuant to recess, at 10 a.m., in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the special subcommittee) presiding. 

Present: Representatives Harris, Mack, Moss, Bennett, Springer, 
Derounian, and Devine. 

Also present : Representative Dingell; Robert W. Lishman, chief 
counsel; Beverly M. Coleman, principal attorney; Julius Eanet, staff 
attorney; William Brewer, staff attorney; Herman Clay Beasley, chief 
clerk; and Jack Marshall Stark, minority counsel. 

The CuHarrMaANn. The subcommittee will come to order. 

Mr. Springer, you may resume. 


TESTIMONY OF THOMAS G. CORCORAN—Resumed 


Mr. Sprincer. Mr. Corcoran, the conversations which you had with 
Mr. Kline and Mr. Stueck were on October 26 ? 

Mr. Corcoran. With Mr. Kline, sir, not with Mr. Stueck. I have 
never had a conversation with 

Mr. Sprincer. With Mr. Kuykendall and Mr. Kline? 

Mr. Corcoran. That’s right. 

Mr. Sprincer. Previous to that I believe you have testified that you 
had a telephone conversation with one of the Commissioners in which 
7 percent was mentioned ? 

Mr. Corcoran. That is not accurate, Mr. Springer. I have testified 
I had the conversation with Mr. Kuykendall after I had the face to 
face conversation with Mr. Kuykendall. 

Mr. Springer. At that time was the figure 7 percent mentioned ? 

Mr. Corcoran. That is right. 

Mr. Sprincer. And that was the substance of a telephone conver- 
sation with Mr. Kuykendall ? 

Mr. Corcoran. That is right, sir. 

Mr. Sprincer. When you went to see Mr. Kline and Mr. Kuyken- 
dall on October 26, through your conversations with them did you in- 
tend to influence them ? 

Mr. Corcoran. No. 
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Mr. Sprincer. Do you believe that it would be creditable to a jug 
sitting, or to a jury sitting, if you stated that you did not intend to jy 
fluence the Commissioners by telling them that your client could not 
accept a contract of less than 7 percent ¢ 

Mr. Corcoran. I would not argue—may I answer this question {] 
way, Mr. Springer? I conveyed to them information that wag ; 
portant in the procedure by which they might act. 

That information insofar as the information by its own weighted 
influence with them, as facts do have, I was not in there in any other 
position than to bare the facts for whatever purpose and bare fags 
that were already on the record and bare facts which Mr. Symonds 
said that had a way out ; 

Mr. Springer. What you did intend to do Mr. Corcoran, was tp 
influence those Commissioners with whom you talked ¢ 

Mr. Corcoran. All I intended to do was to have the facts influence 
the Commissioners. 

Mr. Sprincer. You intended for the facts to influence them? 

Mr. Corcoran. All I intended was to bring them facts which were 
already in the record, to bring them facts which if they took them into 
account on the record would possibly make them believe that there 
was a procedural way out of a dilemma, so we would not lose the 
Canadian contract, 

Mr. Sprincer. Mr. Corcoran, you hoped when you went there to 
influence them to arrive at 7 percent, didn’t you? 

Mr. Corcoran. No; I hoped that we would not have a deadlock on 
October 31 so that we lost 

Mr. Sprincer. Well now, Mr. Corcoran, you don’t need to give me 
a Whole page of testimony, just answer “Yes” or “No.” , 

Mr. Corcoran. No; I did not influence them, I did not intend—— 

Mr. Sprrncer. Did you not hope that you would influence the Com- 
missioners by your conversation with them ? 

Mr. Corcoran. I thought the question, if I may state it as you 
gave it to me was, Did you hope that I would influence the Commis- 
sioners to give Mr. Symonds 7 percent 4 

Mr. Sprtncer. Did you hope that ? 

Mr, Corcoran. No. 

Mr. Sprincer. What was your purpose then, if your purpose wasn't 
to make clear that 7 percent was what you hoped they would give 
them 4 

Mr. Corcoran. My purpose was to hope that procedurally we could 
be able to avoid the problem of whether it was 7 percent or any other 
percent. 

Mr. Sprincer. In your conversation with Mr. Kuykendall a few 
days later you mentioned 7 percent; did you not ? 

Mr. Corcoran. I mentioned 7 percent, sir, as the introductory way 
of saying we could avoid the 7 percent problem. I think, Mr.—may 
I continue 
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Mr. Sprincer. No; I don’t think it is necessary; you can answer 
it “Yes” or “No,” and we can get a decent answer. 
But you did, in your conversation with Mr. Kuykendall, hope to 
influence him to where you would receive a 7-percent return 
Mr. Corcoran. No, Mr. Springer; I did not. I hoped to influence— 
if you think influence pertained to that connection applied to what 
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grate of return was—to make sure we would not lose the Canadian 
ificate. 

7 Do you believe your conduct in seeing the Com- 

missioners was ethically correct ? 

Mr. Corcoran. Yes; I think first of all 

Mr. Sprrncer. That is allright. You may answer yes or no. 

Mr. Corcoran. Yes. 

Mr. Sprtncer. Do you believe that you could have followed the 
game procedure in a court of law ? rip 

Mr. Corcoran. This is not a court of law, Mr. Springer. The an- 
swer—I will answer your question first, I don’t believe you can follow 
the same procedure in a court of law, but this is not a court of law. 

Mr. Sprrncer. If this case had been on trial in the U.S. circuit court 
of appeals, would it have been possible for you to come down and 
talk the same way to Judge Prettyman ? 

Mr. Corcoran. Of course not. 

Mr. Sprincer. All right; will you explain the difference ? 

Mr. Corcoran. Because this is not a court. This is an administra- 
tive Commission that is intended to solve economic problems that are 
not the kind of problems that come before courts. 

Mr. Sprincer. You don’t think that your code of ethics should be 
any different in a proceeding like this than they should be in a court 
of law, do you ? 

Mr. Corcoran. I think a court of law has quite a different problem. 
The court of law merely passes on a set of dead facts. The adminis- 
trative Commission is trying to solve an economic problem of getting 
pipelines built in the public interest, to get gas to the public. 

Mr. Sprincer. Mr. Corcoran, don’t they decide on a set of facts 
in a court of law, and were they not in this case trying to arrive at 
adecision based on the record on a set of facts ? 

Mr. Corcoran. I can’t answer that question “Yes” or “No,” because 
what is involved here is a problem of a deadline that has to be met in 
order to solve an economic problem. 

Mr. Sprincer. We understand all that, Mr. Corcoran. That would 
be true in a court of law but you still would not go down to see the 
judge because your deadline is only 5 days away. 

Mr. Corcoran. But this is not the same kind of problem before a 
court of law and we have a different kind of a problem before an 
administrative agency. 

Mr. Sprincer. Will you tell me why you think this is a procedural 
question in this case ? 

_ Mr. Corcoran. Because what is involved in this case is whether 
in an initial certificate proceeding that does not need to have any 
rate determination attached to it at all, a rate determination has to 
be attached to it, or that the Commission chooses to attach an un- 
related, unnecessarily related rate determination to the certificate. 

Mr. Sprinerr. Can you cite me any section of the Administrative 
Procedure Act which holds this? 

Mr. Corcoran. Yes. 

Mr. Sprinaer. Will you cite that, please ? 

Mr. Corcoran. Yes, we certainly will. We have thought this prob- 
lem through for a very long time. I shall start with Rule 1.30 of the 
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Rules of Practice and Procedure of the Federal Power Commigg; 
which in turn » 

Mr. Sprincer. Let’s start with the Administrative Procedyp 

Mr. Corcoran. Which in turn comes right from the Adminis 
Procedure Act, title V, section 1004. 

Mr. Sprincer. Will you read that ? 

Mr. Corcoran. Yes. Shall I read the whole section ? 

Mr. Springer. All right. 

Mr. Corcoran (reading) : 





e@ Act 


This is the authority and the functions of officers and employees, (¢) The 
same officers who preside at the reception of evidence pursuant to section 1006 
of this title shall make the recommended decision or initial decision required 


by section 1007 of this title except where such officers become unavailable ty | 


the agency. Save to the extent required for the disposition of ex parte matters 
as authorized by law, no such officer shall consult any person or part 
fact in issue unless upon notice and opportunity for all parties to participate 
nor shall such officer be responsible to or subject to the supervision or direction 
of any officer, employee, or agent engaged in performance of investigative » 
prosecuting functions for any agency. : 

No officer, employee, or agent engaged in the performance of investigatory 
prosecuting functions for any agency in any case shall in a factually relate 


case, in that factually related case participate or advise in the decision, reeop. | 


mended decision, or agency review pursuant to section 1007 of this title exe 

as witness or counsel in public proceedings. This subsection shall not apply in 
determining applications for initial licenses or proceedings involving the validity 
or application of rates, facilities or practices of public utilities or carriers no 


shall it be applicable in any manner to the agency or any member or members | 


of the body comprising the agency. 


I don’t think there is any doubt that this particular proceeding js 
an initial licensing proceeding. i 

Mr. Springer. Do you have any legal authority back of that? 

Mr. Corcoran. There is no question about it. We researched this 

roblem long ago when these problems first came up. Here is the 
Beeads report on this section of the Administrative Procedure Act, 

Mr. Sprincer. Do you have any decisions of any courts? 

Mr. Corcoran. This is a Senate report. There are no decisions, 

Mr. Sprincer. Riss against United States ? 


Mr. Corcoran. May I first put this in the section? The Senate | 


report. The exemption of applications in initial licenses from the 
requirements of the section such matters as the granting of certificates 
of convenience and necessity upon the theory that in most licensing 
cases the original application may be very much like rulemaking, the 
latter of course is not subject to any provision of section 9. This is 
Senate Report, page 77, House Report, page 30, Senate document pages 
203 to 262. 

This is the language in the legislative report on the act. 

Mr. Sprincer. Now, Mr. Corcoran, you are basing the fact that 
you can go and talk tothe Commissioners upon this section ? 

Mr. Corcoran. What is that, sir? 

Mr. Sprincer. Read the question to him, Mr. Reporter. 

Mr. Corcoran. Excuse me; will you please repeat that question! 

(The question was read by the reporter. ) eo) 

Mr. Corcoran. Upon this section in relation to the Administrative 
Procedure Act. 

Mr. Sprincer. Mr. Corcoran, if what you say is true, you can then 
go and talk to the Commissioners on any occasion. 
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Mr. Corcoran. I should say, Mr. Springer. 

Mr. SPRINGER. Just yes or no. 4 

Mr. Corcoran. That legally I do have a right so long as the Com- 
mission—so long as the staff have that right, which they do have under 
shissection I just read to you. _ 

Mr. Sprtncer. All right. Now, under your interpretation you can 
argue that case all over again individually with the Commissioners 
after the employees have ret urned their decision below. 

Mr. Corcoran. As long as the members of the staff can do the same 
thing; yes. ‘ gi 

Mr. Sprincer. They are not trying to overturn the decision ? 

Mr. Corcoran. But as Mr. Kuykendall has testified today, after 
the staff has turned in their first report the staff is continuing an 
ex parte communication with the Commission after it has been argued. 

Mr. Sprincer. Isthat trueinanadjudicatory matter? = 

Mr. Corcoran. It is true in all matters, it is true in licensing mat- 


ters, too. : } 
Mr. Sprtncer. Doesn’t 5(c) prevent that very thing from 


happening ? 

Mr. Corcoran. Mr. Kuykendall—well, my first answer is an easy 
answer. It does not prohibit it in initial licensing proceedings, and 
this is what this is, is an initial licensing proceeding, but I thought 
that from the conversation Mr. Kuykendall had the other day that, as 
a matter of fact, the Commission in its present state of docket delay 
has found it impossible to avoid talking with them on all occasions, 
including these initial certificate occasions, and he stated that is one 
of the troubles they are having in the Commission. 

Mr. Sprincer. Let me ask you this, Mr. Corcoran. Supposing you 
didn’t know that as a matter of fact, is it your contention that you 
can go and talk to the Commissioners on any occasion ? 

Mr. Corcoran. I am afraid it is common knowledge in the Com- 
mission. 

Mr. Sprincer. That was not my question. You are not responding 
tomy question, Mr. Corcoran. 

Mr. Corcoran. I will respond in just a moment. Will you read the 
question, Mr. Reporter ? 

(The question was read by the reporter. ) 

Mr. Corcoran. No. 

Mr. Springer. You say it does not ? 

Mr. Corcoran. In initial licensing proceedings. 

Mr. Sprincer. Yes. 

Mr. Corcoran. No. There is an express exception. Just let me 
read you again what I started to read a minute ago. Let me read you 
the rules of practice. 

Mr. Springer. I listened to them. 

Mr. Corcoran. Well, there is the rule of the Commission. This is 
the rule of the Commission I want to read you. 

Mr. Sprincer. Let me ask you this question: You are contending, 
I take it, that in any case you can talk with the Commission after an 
examiner’s report has been returned ? 

Mr. Corcoran. In—legally, in a case of an initial certificate pro- 
ceeding, yes. May I read the Commission’s rule into the record ? 

Mr. Sprincer. Regardless now of whether or not employees of the 
Commission have talked with the Commission ? 
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Mr. Corcoran. How are we going to know about employees? 
This is the rule that permits them to talk, and because it permits 

them to talk I understand reciprocally it permits me to talk, 
May I read you the rule; it is rule 1.30, decisions. 


No participation by investigative or prosecuting officers— 


These are the rules and practices and procedures of the Commissjon_ | 


in any proceeding in which the Commission may direct-—— 


Mr. Bennett. Read a little louder. 

Mr. Corcoran (reading) : 

In any proceeding which the Commission may so direct or any proceeding or in 
any proceedings for adjudication required by statute to be determined op 
record after opportunity for hearing other than applications for initial licenses 
or proceedings involving the validity of application of rates, facility, or prac. 
tices of public utilities or natural-gas companies, no officer, employee, or agen, 
assigned to work upon the investigation or trial of a case for the Commission, 
or to assist in the trial thereof, shall, in that or any factually related proceeding 
participate or advise as to the findings, conclusion, or decision, except as a witnes 
or counsel in public proceedings. 

Mr. Sprincer. Mr. Corcoran, would you say that your applicatioy 
in this case is very similar to the requirements for an application by ; 
motor carrier for a certificate of public convenience an necessity ! 

Mr. Corcoran. I don’t know, because I am not familiar with the 
Interstate Commerce Act. 

Mr. Sprincer. It is a question of the APA; that is what governs 
all of this? 

Mr. Corcoran. I say, I have to answer a question I don’t know, 

Mr. Springer. The Supreme Court in the iss case held that the 
separation of functions requirement applies to an application by 4 
motor carrier for a certificate of public convenience and necessity to 
make a geographical extension of its operations. Now, that is exactly 
opposite to what you have said today. 

Mr. Corcoran. I think you will find, Mr. Springer, that the ICC 
has an insulated review staff which is not the situation with the 
Federal Power Commission. 

Mr. Sprincer. What was that again? 

Mr. Corcoran. An insulated review staff which is completely differ- 
ent from the rest of the—— 

Mr. Sprincer. I don’t think that has anything to do with this, 

Mr. Corcoran. Oh, yes; because in that case you are in a situ 
tion: 

Mr. Sprincer. We are talking about 5(c) and I think the rules 
applicable would be the same. 

{r. Corcoran. I don’t agree with you, sir. There is a special ex- 
emption in 5(c) for initial licensing proceedings, and the rule of the 
Federal Power Commission picks it up. 

If you want to give me a memorandum of law on this, we looked 
it up very conntalls 





to talk in these expeditious matters. 
The Cuatrman. The time of the gentleman has expired. 
Mr. Moss? 
Mr. Moss. Mr. Corcoran. 
Mr. Corcoran. Yes, Mr. Moss. 
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Mr. Moss. I don’t propose to undertake a discussion of the law on 
this matter with you. I assume that you are far more familiar with 
that than Jam and far better equipped to argue it. 

Mr, Corcoran. Thank you, Mr. Moss. 

am not a lawyer, but I have some ideas as to other 

Mr. Moss. j 
questions which I think are equally pertinent in this Committee’s 
inquiry at the moment. 

J note that in the last sentence of your statement yesterday you 


state: 
My visits were in full conformity with all applicable laws, rules, and 


regulations. mt 

[ note in the April 8 press release of Tennessee Gas Transmission 
(Co. the statement of Mr. Symonds, Gardiner Symonds, contained 
this language : 

No breach of law, regulation, accepted practice, or propriety occurred. 

Would you agree with me that the charge here has not been that 
there was an illegal ex parte contact but rather an improper one? _ 

Mr. Corcoran. Yes; I understand that that is the charge. I think 
itis very important that we start from the basis that it is legal, and not 
a violation of law. 4 

Mr. Moss. Well, of course, this committee is not here to render any 
‘udicial determination as to whether or not it is legal. 

Mr.Corcoran. That is right, but you will understand—— 

Mr. Moss. The committee’s function is to inquire into the practice 
and propriety to determine whether or not it should be made illegal. 

Mr. Corcoran. Well, then we start with the situation that the com- 
mittee takes the position that what I did in my conversations and by 
telephone, my ex parte contact, was not illegal. 

Mr. Moss. Well, I can only speak for myself. 

Mr. Corcoran. I think the reason I have been bearing down on this 
is that you know the impression that the public gets, impropriety as 
talked about in the committee and in the publicity that ensued from 
the committee has the connotation that there is something illegal about 
it, I have been very, very careful to make sure that the distinction 
you make this morning is made apparent on this record. 

Mr. Moss. Well, I think it is possible for a person to conform to 
law and act with a high degree of impropriety. 

Mr. Corcoran. Well, yes; I assume that isso. 

Mr. Moss. And as I recall the testimony of Chairman Kuykendall, 
and Commissioner Kline, in response to questions directed by mem- 
bers of this committee, it was that the contact was regarded by them 
asan improper one. I don’t recall that in either instance it was char- 
acterized as illegal. 

Therefore, I am interested in whether or not it was improper to con- 
tact the Commissioners on a matter pending after hearings had been 
concluded. ; 

Mr. Corcoran. All right. May I answer it—I can’t answer the 
question yes or no. 

Mr. Moss. Certainly. 

Mr. Corcoran. First of all, Mr. Moss, I think it is important to 
note that Chairman Kuykendall made a distinction between the visits 
tohis office—the visit to his office and the telephone call. 
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I also want you to note that Mr. Kline did not say that the Visit 


to his office, which was the only visit—the only communication with | 


Mr. Kline—was improper unless I knew what was in the mind of Mr 
Kline. 

Mr. Moss. Well, he went a little beyond that in response to a ques. 
tion from me. In asking about his impressions gained as a result of 
your conversations, he stated those impressions on the record, hig pe. 
actions to them. I said in context then with the reaction, that his 
impression was that this was an improper contact, and he indicated 
in his judgment that it was. 

Mr. Corcoran. If you won’t mind, if I differ—I gathered from the 
transcript that he gathered that he thought that if at the time I haq 
the conversation with Mr. Kline I knew what was going on in My 
Kline’s mind that it was inappropriate but it depended upon what | 
knew about the state of hismind. This is that old problem, Mr. Mogg 
we all had in law of mens rea and that the devil himself knoweth not 
the mind of man. 

Mr. Moss. Of course, I very carefully went over that with the Con. 
missioner and in direct response he indicated that he felt that under 
the circumstances, it was improper contact. 

Mr. Corcoran. Well, we have this difference about the way we read 
the transcript, but if you want me to go further 

Mr. Moss. Do you agree with Mr. Gardiner Symonds’ observation 
that this was in accordance with accepted practice ? 

Mr. Corcoran. Yes; I do. 

Mr. Moss. Then it is your contention that your contact in every 
respect was in accord with the practice prevailing in the industry in 
its approach to the Commission ? 

Mr. Corcoran. I think that all approaches for the purpose of expe- 
dition are a part of the accepted practice before this Commission at 
the present time, and I think the testimony before you of the Con- 
missioners themselves in which they explained every contact they had 
ex parte, had been justified on the basis of expedition or procedural 
suggestion bears me out. 

Mr. Moss. Of course, I would point out that in one instance, that 
of Commissioner Stueck, I reviewed a rather lengthy series of such 
contacts with him. Excepting one or two he had no recollection of the 
subject matter discussed. Therefore, I can only conclude that it 
would be difficult for him to tell us what the practice was. He had no 
recollection of the nature of the contact. 

Mr. Corcoran. May I reply? 

Mr. Moss. Yes. 

Mr. Corcoran. But in such instances as Commissioners did identify 
and justify as being proper the ex parte contact in every case they 
replied to you was because the contact was for the purposes of expe- 
dition or procedural suggestion, I think that is true. In such cases 
as they did identify the purpose of the contact the purpose of the 
contact justified by them as being proper was for the purpose of 
expedition and that is what my contacts were about. 

Mr. Moss. Well, now, let’s take a look a little further into the testi 
mony of Commissioner Kline. 

He told this committee that because you had reached the limits of 
propriety on previous occasions, that he finally instructed his secre- 
tary to give you no more appointments with him. 
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Mr. Corcoran. He also told you, Mr. Moss, that he never told me 

ything about that, and that he saw me after that without giving me 
- ‘ndication that he had thought that any previous relationship I 
had with him had been one of impropriety. mi 
Now, I must say that if Mr. Kline had that feeling about it, I am 
sure he had only to say to me 


Mr. Moss. Of course— . . . 
Mr. Corcoran. I don’t know what secret instructions he gave. 


Mr. Moss. I think in the instances where the members of the Com- 
mission felt that improper contact had been made they should cer- 
tainly have given some notice of it. But, nevertheless, his testimony 
indicates in instances other than the one in the October 1959 contact 
that you had discussed with him, or attempted to discuss with him, 
matters before the Commission and that he deemed such discussions so 
highly improper that he had acted to bar you from his office. 

Mr. Corcoran. And then, later, saw me again on what he presumed 
would be the same matter, without giving me any warning that he 
had barred me or without any knowledge on my part that he had 
barred me. I should think that under those circumstances if he had 
acted consistently he would not have seen me on the contact in 
October. 

Wouldn’t you, Mr. Moss ? 

Mr. Moss. Well, yes; I don’t know that I would have to tell my 
secretary to keep out someone who was undesirable. I would prob- 
ably take the opportunity of telling him myself. 

Mr. Corcoran. But he didn’t. 

Mr. Moss. But he did not. 

Mr. Corcoran. Well—— 

Mr. Moss. But, nevertheless, the charge stands on the record. 

Mr. Corcoran. Well, the charge stands 

Mr. Moss. That in previous contacts you had breached the limits 
or the bounds of propriety in discussing matters then pending before 
the Commission. 

Mr. Corcoran. Except that, Mr. Moss, the testimony is at some 
variance, in fact, with the fact that he was willing, perfectly willing, 
to see me again. 

Mr. Moss. Now on this matter of expediting, there are many ways 
to expedite the matter before a body such as the Federal Power 
Commission. 

Mr. Corcoran. And there are many alternative procedures available 
toa body like the Federal Power Commission. 

Mr. Moss. And any discussions with a Commissioner which leads 
him or prods him or encourages him to make up his mind, the end 
result is to contribute something to expedite. 

Mr. Corcoran. Wasn’t it, Mr. Moss, a case of a conversation, the 
end result of which was for the Commission not to make up their 
minds about an unnecessary adjunct of a rate proceeding to a cer- 
tificate case ? 

Mr. Moss. I would point out, sir, that if they made up their mind 
not to deal with it, they had to arrive at a final conclusion as to what 
they would do, and getting them not to deal with the final rate of re- 
turn contributed as much as if they had dealt with the question of a 
final rate of return. 
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Mr. Corcoran. Because it didn‘t—it decided nothing except that 
they were not going to decide on the unnecessary question of the final 
rate of return. 

Mr. Moss. If I decide not to decide an unnecessary question, I } 
arrived at a decision. 

Mr. Corcoran. No, you have not. You have deferred a decision 
since you keep all the elements with the power to make a decision 
right in your hand. 

Mr. Moss. And in deciding not to consider the final rate 
of expediting this matter ? 

Mr. Corcoran. Yes, because, otherwise, even if we had saved the 
Canadian contract by having any decision granting a certificate op 
31 we would have had to go back for a hearing so we would 


ave 


Was a Way 


October : 
have had 

Mr. Moss. Put it the other way. Supposing you had asked or sug- 
gested that they not defer the matter, but rather that they come to 
grips with it and render this issue setting a rate ? 

Mr. Corcoran. The problem with that is, of course, I did not ask 
them that because—— . 

Mr. Moss. But if the approach on the one hand to discourage the 
setting of the final rate and defer the consideration, couldn’t you with 
equal propriety urge the setting of a rate ? ; 

Mr. Corcoran. Mr. Moss, I think under the Administrative Pyo- 
cedure Act I could have. 

Mr. Moss. Remember, Mr. Corcoran, I said I was not going to dis- 
cuss law with you, but I am only going to discuss the question of 
propriety. 

Mr. Corcoran. That is right, Mr. Moss. But understand, Mr. 
Moss, if I had tried to press for a decision on fixing a rate under the 
interpretations that are in the minds of this committee, and under 
the interpretations that are in the minds of the Power Commission. 

Mr. Moss. You.are assuming a great deal when you try to tell me 
what is in my mind, because that is what you cannot do. 

Mr. Corcoran. That is what Mr. Kline said, which is the difficulty 
in deciding whether my approach was proper or improper that [ 
didn’t know what was going on in his mind, and he didn’t know 
what was going on in my mind, which is obviously 

Mr. Moss. But I enlighten you that in my opinion that this whole 
record of tremendous numbers of contacts with the Commissioners, in 
those instances where logs were kept or calendar pads or whatever 
means of documenting the appointments, I think that the very large 
number of contacts puts an appearance of impropriety on it. 

Mr. Corcoran. May I say, Mr. Moss, if I had gone in within my 
legal rights to ask Mr. Kline or to ask Mr. Kuykendall to settle a 
7-percent rate, you would have said that I had gone in to argue 
what is called the merits of the case, that is true. 

Mr. Moss. Of course I have tried to get some definitive response as 
to what constitutes merit, and that I have not been able to obtain. 

Mr. Corcoran. Well, then 

Mr. Moss. Could you give us a very succinct, statement of merit! 

Mr. Corcoran. Mr. Moss, as you perfectly well know, all procedure 
is related to a set of facts, and all sets of facts are related some— 
by some umbilical cord connection to the merits of a case. 














is | 








at 
al 


Ve 


EX PARTE COMMUNICATIONS 569 


But what we are dealing with here is an administrative agency that 
is dealing with an economic problem, to solve an economic problem 
for the country of getting a pipeline built in this case. : 

[ am perfectly willing to admit to you that at some point all pro- 
cedural and all merit questions become somehow part of one ball of 
wax. - . we 

You cannot say, “I would hope, Mr. Commissioner, that you would 
defer deciding an unnecessary question on X case,” you don’t talk in 
those terms. ; “ 

But you do, as part of the accepted ethics at the Federal Power 
Commission, you do talk about the expediting—of the expediting of 
a case within procedures and you talk about the alternative schools 
of procedures as making expedition possible or making it impossible. 

Mr. Moss. Do you suppose we could perhaps cut through this rather 
awesome backlog of work of the Commission if we adopted a higher 
degree of informality and permitted the handling of all problems 
on an ex parte basis‘ Certainly we could plead there that it would 
expedite the business of the Commission, but, again, would it be a 
matter of procedure ? 

Mr. Corcoran. Well, Mr. Moss, the problem of the Commission’s 
backlog is not a problem of ex parte or non ex parte. 

Mr. Moss. Expediting. 

Mr. Corcoran. The fact of the backlog results for the necessity of 
it, if anything is ever going to be done. But the existence of a back- 
log, and I tried to say this yesterday, in commentation of the impos- 
sible problem these Commissioners, all of whom I respect and whom 
I think have done their best to manage an impossible job, to not do 
ex parte contacts the necessity of which results from the fact of the 
backlog but because of the reasons that create the backlog. 

Mr. Moss. Let’s look at the backlog which is now in existence, what- 
ever the reason. Its existence does encourage the concern of those 
regulated, and encourages them further to undertake such contracts? 

Mr. Corcoran. It necessitates that contract. 

Mr. Moss. It necessitates it ¢ 

Mr. Corcoran. That is right. But the backlog exists because the 
executive, judicial, and legislative branches of this Government cannot 
make up their minds what they want the Commission to do. 

Mr. Moss. Well, I quite agree with you. However, I would point 
out that at the moment, I think whether or not there is agreement 
as to the wisdom of it that what the Commission is supposed to do is 
fairly well established. It is supposed to regulate, It is supposed 
to regulate in the public interest. It is supposed to regulate under the 
utility concept, that is what it is supposed to do. 

Mr. Corcoran. And it is supposed to make possible the obtaining 
of gas in the United States by those who want it, and are willing to 
pay for it, by those who, furnishing that gas to people who want it, 
and are now willing to pay for it, are willing to accept regulation 
as the price of the initial and the modified license. 

Mr. Moss. I see my time is up. 

Mr. Corcoran. Excuse me? 

Mr. Moss. And we will have the opportunity to continue this 
(discussion. 
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Mr. Corcoran. I shall be glad to continue the discussion wit} 
I worried about this for many, many years. 

The Cuatrman. Mr. Derounian ? 

Mr. DerountAn. Mr. Corcoran, when did the committee staff fir 
come to see you as a result of this investigation ? : 

Mr. Corcoran. The committee staff never came to see me, My 
Derounian. 

Mr. DerountAn. Did you ever go to see them ? 

Mr. Corcoran. Yes, I went to see the committee staff about 10 
ago, I think it was. 

Mr. Deroun1An. That was the first time they had asked to see you! 

Mr. Corcoran. That is right. nay 

Mr. Derountan. Weren’t these hearings originally scheduled fy 
April 14? 

Mr. Corcoran. My appearance was scheduled for April 14 but my 
appearance has been delayed day after day after day. 
The Cuarman. Will the gentleman permit me at that point—— 

Mr. DerountAn. Yes. 

_ The CHAIRMAN. ‘This has been brought up and has been publicized 
in the papers, I think 

Mr. DerountAn. Just so it doesn’t come out of my time. 

The Cuatrman. I will yield the gentleman more time. This point 
is completely erroneous, and I do not want the record to continue to 
show that anyone has been standing by under great strain. As 
matter of fact, everybody knows that proceedings were before the 
full committee on legislative proposals and that one day was set aside 
to give the opportunity for this witness and two members of the 
Federal Power Commission to appear before the committee with ref. 
erence to that legislation, under the same conditions and circun- 
stances as the other two members of the Commission had testified 
on that legislation. And then in view of certain developments it was 
decided it was necessary to broaden the scope of the hearing into an 
investigation, and hearings were tentatively set to begin on May 2, 

As the gentleman knows, we were involved with another hearing 
which ran into that week and we could not get to it. Consequently, 
the hearing, as tentatively scheduled, was postponed 1 week so there 
has been only 1 week’s delay in getting these hearings started from 
when they were first announced. 

I hope that will be made clear and understood by everybody. 

Mr. DerounrAn. I am glad you made it clear, Mr. Chairman, but 10 
days ago from today leaves it the 9th of May, and it seems strange to 
me that we should wait that long before sending our staff investigators 
to see one of the principal witnesses in this whole proceeding. 

What did they ask you, Mr. Corcoran, when you appeared at the 
committee staff office 10 days ago? 

Mr. Lisuman. May I clarify the record? It is a fact the investi- 
gator called on Mr. Corcoran before he called at our office. 

Mr. Derountan. That is what I asked the witness. 

Mr. Lisuman. I think if Mr. Corcoran will refresh his memory he 
will agree to that. 

Mr. Corcoran. Mr. Lishman is right. I had forgotten that. Mr. 
Eanet and Mr. Brewer here, called on me, and Mr. Lishman is right, 
salled, I don’t know how many days earlier than that, but I cant 
remember—— 
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Mr. DerountAn. Was it in April? 

Mr, Corcoran. I don’t know, Mr. Derounian, but I am sure Mr. 
Fanet and Mr. Brewer can remember that. 

Mr. DerountAn. Did you see them? 

Mr. Corcoran. Yes. 

Mr. Derountan. At your office ? ; 

Mr. Corcoran. No; at that time I saw them in my home because at 
that time I was under hospitalization order with my ulcer, which I 
have given to Tennessee along with everyone else who works for 
Tennessee, and I requested them, if possible, that I could see them at 
my home instead of my office, and I now remember that Mr. Eanet 
and Mr. Brewer came up to my home and did me the courtesy of talk- 
ing to me there, so that the doctor wouldn’t say that I had broken his 

lations and would have sent me to the hospital. 
Mr. DerouniANn. It seems to me a very insignificant meeting if you 
have forgotten it sosoon, Mr. Corcoran. _ ; 

Mr. Corcoran. No; it wasn’t an insignificant meeting. All I say 
by way of explanation, and I am certainly not trying to conceal any- 
thing from you with the two investigators sitting in front of me, Mr. 
Derounian, I simply remember that the first talk I had with Mr. 
Lishman and the only talk I think I have had with Mr. Lishman, was 
about 10 days ago—but I had talked just as Mr. Lishman said, and 
there was no negligence in this business. Mr. Lishman sent Mr. Eanet 
and Mr. Brewer to see me, I should say, maybe a week previous to 
that, but they have the facts. 

Mr. Derountan. What did they ask you at your home, Mr. 
Corcoran ? 

Mr. Corcoran. They asked me principally about whether my fees 
had gone into the rate base and why my fees had not gone into the rate 
base of Tennessee. 

Mr, Deroun1an. Did they ask you about your contacts with various 
Commissioners on the Federal Power Commission ? 

Mr. Corcoran. They may have, I don’t recall, sir. I assume they 
may have. 

Mr. DerounIAN. You don’t remember earlier in this month what 
they asked you, and yet you remember things that transpired last fall. 

Mr, Corcoran. I say I don’t know what they asked me about the 
contacts with the Federal Power Commission. 

Mr. Derounr1An. Did they ask you to see your appointment book at 
the office ? 

Mr. Corcoran. No; but I have no appointment book. 

Mr. Derounian. Did they ask to see your secretary’s list of long 
distance telephone calls ? 

Mr. Corcoran. No; we have none. 

Mr. Derountan. Did they ask to see a list of visitors to your office ? 

Mr. Corcoran. No. 

Mr. Drrountan. Or for your social list ? 

Mr. Corcoran. No. 

Mr. Derountan. And you haven’t been asked that as of this day? 

Mr. Corcoran. No. 

Mr. Derountan. Do you have any of these things that I have men- 
tioned ? 

Mr. Corcoran. No; I have none of these things. 

Mr. Derounran. You don’t keepa diary ? 
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Mr. Corcoran. No. 

Mr. Deroun1an. You mentioned yesterday that you traveled fy 
Calgary to Venezuela, and are always on the hop; you must have 
very astute and retentive mind to remember those details without 
diary. I am just wondering why, in a busy office such as you ce 
explained you have, you don’t have a diary. . 

Mr. Corcoran. No; I don’t. I move too fast to be able to keep . 
diary. I can remember when I go, of the fact that I travel op i: 
airplane. 

Mr. Derountan. Now, as a high-priced lawyer, and probably justi. 
fiably so, do you keep an account whereby you charge a client th 
amount of time you spend on a case? 

Mr. Lisnman. Mr. Derounian, may I interrupt to clarify the recon 
again? Mr. Corcoran, don’t you recall when you visited with me] 
asked you if you kept record of the work you did in this case for the 
purposes of making allocation of the bills, and you told me you didnot! 

Mr. Corcoran. That is right. That is when we were talking about 
this problem of why my fees were not charged into the rate base, ani 
Mr. fLibhinan is completely correct. 

Mr. Lisuman. And didn’t we inquire as to what kind of recon 
you did keep ? 

Mr. Corcoran. I have no doubt that you did. But I don’t com. 
pletely recollect. I assume you would ask me those questions. But, 
you see, if I may, Mr. Derounian—— 

Mr. Derounian. Just answer the question, Mr. Corcoran. I don't 
want you to be a long-playing record, because you have been doing 
that for 2 days now. Your contacts with Members of the Senate has 
gotten you into their habit of filibuster and we have to get through 
with this hearing. 

Mr. Corcoran. Thank you, Mr. Derounian, if you think I am that 
long winded that I have talked for 2 days. I have only been here fora 
half session. 

Mr. DerountAn. Yesterday you talked all morning and you didn‘ 
answer any one of the eight questions that 1 was concerned with. I 
think I am justified in that comment. But you mean to tell me and 
this committee that with your busy office you or your staff do not keep 
any kind of record to show where you must be every day, you jus 
rely on your memory ? 

Mr. Corcoran. We work in our business just because of the difficu- 
ties of allocating things like that on a retainer basis. We don’t work 
on a timesheet basis in my office for any purpose. 

Mr. Derountan. You don’t keep court appointments or Power Com: 
mission appointments in your office to know where you are supposed 
to be? With a busy office and lawyers in various parts of Tennesse 
Gas and Midwestern, you don’t keep an appointment book ? 

Mr. Corcoran. We don’t have to keep an appointment book. 

Mr. Derounran. No luncheon appointments either? Mr. Rowe,! 
may admonish you once more and this is going to be the last time. | 
do not want you to coach the witness either by writing down or mun- 
bling under your hand. 

And, Mr. Chairman, if this happens I am going to ask that Mr 
Rowe be ejected from the room because he is violating the rules of the 
House. 
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Do you understand that, Mr. Rowe? 

Mr. Rowe. Mr. Chairman, I could make an argument about what 
this rule means, but I will waive that and agree with the Congress- 
man. [ think the rule allows me to do that, but I will not make the 
long legal argument about it. To keep the Congressman happy. 

Mr. DerountAn. Yes. 

Mr. Corcoran. May I finish, Mr. Derounian. I know I am not like 
your friend Tom Dewey, I don’t come down here in the same kind 
of acase as your friend Tom Dewey came down, who is also a friend 
of mine, with a long, long timesheet justification as to how he charged 
more than I did in the case. No, I didn’t do that. a 

Mr. Deroun1an. First of all, Tom Dewey is not my friend. He 
couldn't care less about what happens to me, and I couldn’t care less 
about what happens to him. He can take care of himself as, appar- 
ently, you proved you can. 

Mr. Corcoran. I know what you want me to do. li 

Mr. DerounIAn. Let’s get the record straight about my friendship. 

Mr. Corcoran. All right. 

Mr. Derountan. And stop winking at the chairman with your left 

ve, [Laughter. 
ante . is <a friend too. That is all right but let’s keep this 
thing strictly business. | 

Mr. Corcoran. All right, Mr. Derounian. 

The CuarrmMan. The committee will be in order. 

Mr. Deroun1AN. I have noted here, Mr. Corcoran 

Mr. Corcoran. I am not going to use any right eye on you, it is just 
[have been having a little trouble. 

Mr. Derountan. It is all right, use your other eye. I will look 
you straight back. We are trying to get to the facts here, let’s not 
havea filibuster. 

Mr. Corcoran. Have I, I assume I have answered the question. 

Mr. Deroun1an. You know, it is very strange to me that all the 
Commissioners were asked for these diaries and appointment books, 
and although there are some explanations here by counsel that you 
were asked, it doesn’t appear you were urged nor a searching inquiry 
made of your appointment books. 

Now in the document that was admitted into the record when 
Commissioner Kline testified, showing visitors and telephone calls 
recorded by Commissioner Kline’s secretary, I notice on page 1(a) 
there are eight listings of appointments but upon examining the origi- 
nal secretary’s appointment book, I find that there were five appoint- 
ments which had been made which were not listed and, coincidentally, 
some of them happen to have been when the southern section of the 
Midwestern matter was under advisement from April 12 to May 12. 
You were there during those times weren’t you, Mr. Corcoran ? 

Mr. Corcoran. Certainly. 

Mr. Derountan. Then I will list the dates: March 12, April 20, 
June 9, and thereafter September 25, and you were there on November 
20,1958. What did you talk about during those times? 

r. Corcoran. Two things, Mr. Derounian. One, getting the 
Southern Pipe Line certificate out in time to begin building. That 
Southern Pipe Line application was granted on the 12th of May. 
We had hoped, and our engineers had told us it had to be granted by 
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the 15th of April to be able to build a pipeline in time to get ty | compa 
Chicago for the winter heating season. before 
The appointments before May 12 are attempts to get the south emplo 
application expedited and out, as Mr. Kline has told you. The, 
pointments after that are the attempt to get a hearing set on ¢, | inter 
northern application, and the attempts later—I am sure the attemp, | 
on September 28 was to make sure that the date which the Commisgi | = 


: nsa 
had promised us for having a hearing before the examiner really wey | oe 
off on time. + retail 
Mr. Derountan. On May 4, 1959, did you discuss the rates wig, | em 
Commissioner Kline ? as the 
; : or ap 

Mr. Corcoran. I don’t believe so. an 


Mr. DerountAn. Did you tell him that if they did not get 29 cents | by su 
People’s Gas would drop out and there would be no gas in the Chicag | ™*2* 





area ? | Di 
Mr. Corcoran. That was in the record, Mr. Derounian. | M 
Mr. Derountan. You didn’t answer the question. Did you ask hin M 

that ? | M 
Mr. Corcoran. No, I think at that time I had a discussion wit, M 

Mr. Kline along this line. | M 
Mr. Derountan. Did you ask him ,  inap 
Mr. Corcoran. If the Public Utility Commissioners of Indiamy,| M 

Illinois, cannot agree with the Federal Power Commission so ther M 

has to be trouble about this thing, why don’t you just proceed, jus M 


call all of them into the office of the Federal Power Commission ani | you 


settle your own problems between utility commissions so that theres | did 
nothing that we can do about it ? by. 
I think that is a perfectly decent procedural certificate. ) 
Mr. Derountan. So you discussed the merits on May 21? ably 


Mr. Corcoran. No, that is not the merits. That is suggesting that | Wo 
the way to solve difficulties between utility commissioners in Illinois that 
and Indiana and the Federal Power Commission is to sit down and | Sy! 
talk about it and settle it. Because there was no controversy the | ™¢ 


between us. of | 
Mr. Deroun1An. I will read you subdivision 3 of 1.4 of the Rulesof | © 
Practice and Procedure of the Federal Power Commission: ) 
mis 

All persons appearing before the Commission or the presiding officer must con- \ 


form to the standards of ethical conduct required of practitioners before th | . 
courts of the United States, and where applicable, to the requirements of section sid 


12(i) of the Public Utility Holding Company Act of 1935. Ib 
Are you aware of that? “a 
Mr. LisuMan. May I indicate that the information Mr. Derounia 

is now using was supplied to him by the staff ? 4 
Mr. Derountan. I don’t know—— vs 
Mr. Lisuman. We have had reflections on the staff. I just wish to e 

have that on the record. i 
Mr. Derounian. The minority staff supplied it to me. I dont | " 

know where it was obtained. Be 
The CuarrMan. Proceed with your questions then. | % 
Mr. DerountAn. The Public Utility Holding Act of 1935 states this, | er 

section 12(i). a sa 
It shall be unlawful for any person employed or retained by any registerel th 





holding company, or any subsidiary company thereof, to present, advocate, | 
oppose any matter affecting any registered holding company or any subsidiary 
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thereof, before the Congress or any Member or committee thereof, or 
the Commission on Federal Power Commission, or any member, officer, or 
ee ee of either such Commission, unless such person shall file with the Com- 
pe jn such form and detail and at such time as the Commission shall by 
and regulations or order prescribe as necessary or appropriate in the public 
sn or for the protection of investors or consumers, a statement of the 
. matter in respect of which such person is retained or employed, the 
ture and character of such retainer or employment, and the amount of com- 
S tion received or to be received by such person, directly or indirectly, in 
nnection therewith. It shall be the duty of every such person so employed or 
ined to file with the Commission within 10 days after the close of each 
giendar month during such retainer or employment, in such form and detail 
as the Commission shall by rules and regulations or order prescribe as necesssary 
or appropriate in the public interest or for the protection of investors or con- 
gumers, @ statement of the expenses incurred and the compensation received 
by such person during such month in connection with such retainer or employ- 
ment. 

Did you file such statements, Mr. Corcoran ? 

Mr. Corcoran. Midwestern is not a registered holding company. 

Mr, Deroun1an. What about Tennessee Gas Transmission ? 

Mr. Corcoran. That is not either. 

Mr. DerounIAN. It is not a subsidiary ? 

Mr. Corcoran. No. So the whole section you are reading is 
inapplicable. . ; 

Mr. DerouNIAN. Youare sure of that ? 

Mr. Corcoran. I am quite sure. 

Mr. Drroun1an. Now, yesterday, Mr. Corcoran, I recall you said 
you approached the Commission “as a matter of courtesy.” What 
did you mean by that? Did you think you were doing them a favor 
by going to them and telling them your side of the story? 

Mr. Corcoran. If I may say what that language said, that I prob- 
ably approached the Commission in softer language than Mr. Symonds 
would have—than within the terms of Mr. Symonds’ message. I said 
that merely because, without implying in the slightest that Mr. 
Symonds would have been discourteous, if I had to deliver the message 
in exactly the terms in which it was delivered to me, I think members 
of the Commission might have thought my approach was dis- 
courteous. 

Mr. Derountan. How many years have you been contacting Com- 
missioners of the Federal Power Commission, Mr. Corcoran ? 

Mr. Corcoran. I should say on that kind of matter which I con- 
sider within the law, matters of expedition of proceedings ever since 

rt Y YT = ‘ 
I began to work for Tennessee Gas through Northeastern Gas Trans- 
mission Co. 

Mr. Derountan. That is how many years ? 

Mr. Corcoran. Ten years. 

_And so, I may say that in terms of what has been acceptable prac- 
tice, I should think that after I have been permitted to do this by 
Commissioners on both—when the Democrats were Chairmen and 
when the Republicans were Chairmen, it is going on for 10 years, I 
must say I am rather surprised that at this point it is considered 
inappropriate. 

It is certainly a matter of practice if my own experience alone is the 
criterion of it. 

r. Derountan, All of these have been ex parte contacts other 
than the time you represented them in the Northeast case, is that right 2 
9 ; 
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Mr. Corcoran. Well, I assume what you are talking 
parte contacts. We have been before the Commission e1 
times. 

Mr. Derountan. And during all these ex parte cont 
never registered yourself as a—— 

Mr. Corcoran. We have never been registered holding eo 

Mr. Derounran. Since Mr. Lishman wanted credit for 


about are er 
1 bane many 


Mpanies 
SIVING me 


the rules of practice I think he has to take credit for their being 


inapplicable. [Laughter. | 

T have no further questions, Mr. Chairman. 

Mr. Lisuman. May I make a suggestion ? 

The CuarrmMan. The committee will be in order. 

Mr. Derounian, your time is up plus the additional time that | 
allowed you because of the interruption. 

Mr. Mack? 

Mr. Mack. Mr. Chairman, I found this colloquy so interesting, | 
wonder if it is possible for me to yield my time to my good friend, My 
Derounian ? f i 

Mr. Derountan. I have no further questions. 

The CuatrMan. I don’t believe the—the Chair of course appreciates 
the generosity of the gentleman from T[linois, but we did have ap 
agreement that each one who desired to consume 15 minutes the firg 
round would be within the spirit of that be permitted, and then in 
the second round each would have his round again. 





Mr. DrerountAn. Would the gentleman from Illinois yield to me for 


a question ? 
Mr. Mack. I would be glad to yield, but I don’t have the floor yet, 


Mr. DerountAn. [appreciate the gentleman’s generosity, but in view | 
of the fact he was as insistent as I that Mr. Corcoran be called, I would | 


expect him to ask questions of him. 

Mr. Mack. Mr. Chairman, am I recognized ? 

The CuarrMan. The gentleman is recognized. 

Mr. Mack. I yield to my friend from New York. 

Mr. DerountAn. I have no questions at this time. 

Mr. Mack. Mr. Chairman, there was no question concerning whether 
I would have any questions or not, and I appreciate the fact that Mr. 
Derounian has given me credit for requesting vigorous investigation 
into this matter. We all seem to be very charitable this morning, 9 
I want to take whatever responsibility or credit for it that he is willin 
to give to me, and I also want to compliment the staff for the fine x 
that they have done in investigating this matter. 

I wanted to call it to the attention of the committee that our inves 
tigation deals with the Federal Power Commission and if my under- 
standing is correct, not with the law firm of Corcoran & Co. There- 
fore, my questions will relate more to your activity in regard to the 
Federal Power Commission. 

I might say since I have already received credit for it, that I did 
send a letter to the staff of this committee at a very early date. It 
was about the first of December last year, and at that time I did request 


acts You hay | 


an investigation and at this time, I think that we have had quitea | 
Vigorous investigation. I am perfectly satisfied with it. In fact I | 


think some members of the committee at times felt that our investi- 
gators might be even too vigorous in this investigation. 


| 
| 
| 
| 
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But I believe that the staff has done a good job and I want to give 
them full credit for it. 

[also might state that there was some question as to whether my 
letter did not arrive at the Legislative Oversight Committee prior 
to the time that the Commissioners appeared, because the Commis- 
sioners were very vague about the date, but checking with the Legisla- 
tive Oversight Committee indicates that the Commissioners did appear 
at the committee prior to the time that my letter arrived. 

Now, Mr. Corcoran, I was interested in your explanation of the 
ex parte contacts that are required, as you have stated, because of 
the backlog in the Federal Power ¢ ommission, ’ 

Mr. Corcoran. When a commission, for reasons that I have said, 
are largely out of its own making and are due to the indecision of a 
combination of the executive and judicial legislative branches as to 
what they really want the Power Commission to do, when a backlog 
of that kind arises with Commissioners doing the honest best they can 
but undermanned, underbudgeted, and overloaded, then you get a 
situation where a commission trying to move 3,000 cases at once can 
move any of them very, very slowly, and when you then get a prob- 
lem of the selection of those particular situations before the Com- 
mission, Which the Commission iS going to choose to the exclusion of 
others, unfortunately, for expedited treatment, you can understand 
perfectly well why a commission besieged by everyone trying to get 
something done accepts the visits of those who are trying to suggest 
to the Commission how things can be shortened and how procedural 
entanglements can be avoided, and how hopeless situations can be 
resolved. 

Now, the Chairman of the Commission, for whom I have the great- 
est respect—I don’t see why anybody takes the job of being Chairman 
of the Federal Power Commission. 

Certainly, Mr. Mack, if he should be so fortunate as to become the 
new administration, I do sincerely hope nobody asks me to take that 
job. But achairman of a commission in particular, who has responsi- 
bilities for the administration of the Federal Power Commission, and 
fer keeping things moving, is in the situation where, I should think, 
and this has proved true in my case, he has been willing, in view of 
the great importance of this particular pipeline, which is the Big Inch 
of this time, to be willing to listen to suggestions how to, how the 
procedure can be expedited. And how impossible procedural entan- 
glements can be avoided. This results from the fact that a commis- 
sion which has too much to do has to choose what it will do. 

Mr. Mack. Yes. I wanted to have that point clarified ; justification 
for the ex parte contact is the backlog. 
oa | al May I say one more thing that I think would be 
ielpfu 

Mr.Macx. Yes; certainly. But I would like to have it a little more 
tothe point on whether or not that is proper. 
haar Corcoran. This is to the point that Mr. Springer was talking 
about. 

The people who make up a commission that has this problem of 
solving an economic problem of how you get gas from Canada to 
Wisconsin or to Michigan or how you get gas from the gulf tidelands 
of Louisiana up to Chicago have to be men who understand the busi- 
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ness and the track and know what they are doing. They have to 
more or less experts in the craft. And for that reason tryin 
judicialize the proceedings of a commission like this, which fund 
mentally has before it almost an economic problem, is not goin hI 
solve the problem. gt 

You will probably only constipate the Commission in your attempt 
to make it into a court to the point where nothing will move at all | 

Mr. Mack. Now assuming that the backlog itself is the probly | 
and the justification is to suggest procedures and all for expediting 
your cases : 

Mr. Corcoran. That’s right. 

Mr. Mack. Well, the record that we have rather clearly shows thy 
the only people who were—well, I don’t want to say that. The record 
shows that many of the people who called on the Commissioners had } 
‘ases pending at the time. So rather than general procedures they 
were interested in expediting particular cases. A 

Mr. Corcoran. Of course. . 

Mr. Mack. Well, now, when you get into the expedition or gy. 
pediting of individual cases, then you are bound to discuss the meri | 
of the case. iY 

Mr. Corcoran. You are not bound to discuss the merits. Conside 
the kind of a case. 

Mr. Mack. Mr. Corcoran 

Mr. Corcoran. Wait a minute. Let me talk about the kind of, 
case I am talking about. 

Mr. Mack. Yes. 

Mr. Corcoran. Excuse me. 

Mr. Mack. I would like to talk in generalities here because we ar 
principally at the present time interested in procedure; isn’t that 
correct ? 

Mr. Corcoran. Well, those who are trying to expedite cases an 
only concerned that the Commission decides something and get it out 

Mr. Mack. They are only interested in expediting one case. 

Mr. Corcoran. Of course. 

Mr. Mack. Yes. 

Mr. Corcoran. They would not go in just to indulge in generalia. 
tions about the Administrative Procedure Act. 

Mr. Mack. That’s right; that is my point. 

Mr. Corcoran. Of course. 

Mr. Mack. Yes, sir. 

Now the question the Commissioner indicated was very difficult to 
tell exactly where that line is. 

Mr. Corcoran. Well, that is one of the great problems. It is the 
problem of the whole administrative process, and I understand whit 
Mr. Springer was talking about. You will understand, Mr. Mack 
that the administrative commission idea was advanced not becau 
anybody thought it was perfect, but because it was less worse than 
the way the same kind of problems were being handled by the cours 
or the legislature or the executive. You may remember that aboa 
20 or 30 years ago—— 

Mr. Mack. I don’t remember whatever it is but I will take yor 
word for it. 

Mr. Corcoran. You are very fortunate, Mr. Congressman, that yo 
have youth in your purse, your hair is black and mine is white, but 
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we were worried about this very, very problem when my hair was 
black, about how to make an administrative agency work than the 
courts, you can imagine a court trying to decide whether a pipeline 
should run from Winnepeg to Michigan or the legislature from whom 
this initial licensing procedure has been taken. You understand that 
this power of an administrative commission like the Federal Power 
(ommission is a power delegated by you as the Legislature, because 
mntil this administrative process was devised, you, the Legislature, 
were the ones who granted monopoly franchises for railroad or for 
anyone else, and then we experimented at a certain time in the Gov- 
emment of the United States with trying, for instance, to put the 
CAB under the Department of Commerce and in all cases we found 
that it would not work. a 

It didn’t work with the judiciary; it didn’t work with the Legisla- 
ture because you didn’t have time to pay attention to it, and it didn’t 
work as simply as an arm of the executive. Cr 

So you threw them all together into this administrative process. 

Now ever since then you have been trying to devise standards that 
are accurate enough to give the bar of the country an idea of what 
the standards are. 

You remember, not_so long ago there appeared before you as a 
representative of the Washington bar, and all of us are very inter- 
ested in finding out where these lines are, Mr. Valentine Deale ap- 

red before you on behalf of the Bar Association of the District of 
olumbia that is particularly interested in these administrative prob- 
lems, and I am not again trying to filibuster or talk for 2 days, but 
possibly you will remember what Mr. Boyle representing the bar of 
the District of Columbia said to you about this problem in which this 
particular instance of mine points up the problem. 

He said: 

Secondly, the lawyers who practice before the agencies recognize through their 
bar associations that firm action is called for for the sake of improving and 
safeguarding fairplay procedures. 

In passing it is noted that the bar has recognized that some better 
housecleaning arrangements are necessary for its own protection and 
has solicited congressional aid to obtain these arrangements through 
his sponsorship and support of H.R. 7052 entitled the Federal Admin- 
istrative Practice Act. Title IV of this bill is devoted primarily to 
standards of conduct for all representatives and agency procedures 
and the means of enforcement thereof. 

These standards include the subject of improper ex parte communi- 
cations. 

The bar itself, in other words, is not satisfied that its own disciplines 
can meet the problem which we are talking about. 

It is likewise convinced by the experience of it that the agencies 
cannot be expected to develop effectively with the subject matter of 
H.R. 6774 without congressional guidance and support. 

Indeed a case may be made out to show that the difficulties which 
your Subcommittee on Legislative Oversight uncovered in its recent 
studies are in part the result of congressional inertia and congres- 
sional indifference. 

An inadequate law invites confusion. That is why I have been 
soinsistent that we start with now, what is the law ? 
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Mr. Mack. Of course the Supreme Court has determined that sop, 
ex parte contacts were Improper. 
neral guidelines in the present law, and in the regul 
ommission which, of course, have the effect of law, 

Mr. Corcoran. There was once a time in my life, Mr. Mack, wh, 
my business was to try to think these things through. uae 

I must say that right now I haven't any very constructive suggestig, 
to make because my mind is so obsessed with the delays that We ha | 
found in putting through what I think was an essential connectig 
link in the energy supply of this Nation, that my own feeling js « 
this moment so confused with the frustrations I, too, have left my ake 
with Tennessee trying to get this Midwestern pipeline through, ag hy 
Mr. Freeman who will follow me, and we are so worried about how ~ 
can make the Federal Power Commission procedures move to get a | 
economic result that the customers for gas, and the energy needs of 
the country as then it faces up to a fellow like Mr. Khrushchey has to 
have, that I am so obsessed with the idea of expedition that I cannot 
myself think of any limitations on it. 

I shall be glad to think through the problem with you if I could ang 
make you some suggestion but I recognize that just exactly what yoy 
are talking about and what Mr. Moss is talking about is a problem 
but I say what you are after has to be measured ag 
necessity, once in a while, of getting something decided. 
feel very strongly that there is such a thing as a 
improper ex parte contact recognizing it as such. | 

Mr. Corcoran. Well, suppose I walked around—going to Mr. Kline’ 
office, and say I will give you $10,000 if you decide the case this way- 
of course that would be an improper ex parte contact. 
Mr. Mack. That would be worse than an improper ex parte contact, 
Mr. Corcoran. That would be a violation of law. 

Mr. Sprincer. Would the gentleman yield to me? 

Mr. Macx. I didn’t have the benefit of your questions the other day, 
understand they are very much in line with what you are asking 
today and I would be very glad to yield to my very distinguished 
colleague from Illinois notwithstanding the fact—— . 

Mr. Sprincer. I thank the gentleman. 

If this is the law and that is what you are relying on, Mr. Corcoran, 
then it certainly ought to be the duty of this committee to change it. 

If anything has been revealed by your testimony, it is that thereis 
something basically wrong with either the rules of the Commission, 
the rules of the Administrative Procedure Act, or both, because it 
doesn’t appear to me to be ethical that anyone be legally entitled to 
do what you have done in this case. 
and you may be on sound ground, I have been thinking about it in the 
last few minutes in that respect. 
you are on sound ground, then we ought to change that law. 

Thank you. 

And may I say this, Mr. Corcoran, aren’t you in agreement with 
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Mr. Corcoran. That what I did was improper ? 
Mr. Sprincer. No; that the law, if it is the law, ought to k 
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ram—covering agency proceedings, and that when it does move for- 
rd to the arena of the floor of the House of Representatives it should 


g 


be championing the cause of H.R. 6774. But that does not mean, 


Mr. Springer, that I admit that anything that I did was improper, 





and let me call your attention to the fact that even the Chairman 

Mr. Sprincer. I just said this: I said as far as I could see you are 
relying on legal grounds, but you don’t think anyone could ethically 
justify going and talking to the Commission after a case has been in, 
argued, and 1s ready, 5 days before the decision is made by the 
Commission ? - ; 

Mr. Corcoran. W ould you permit me to answer ? 

Mr. Sprrncer. I yield back. os 

Mr. Mack. Even though this is coming out of my time and I con- 
sider it very valuable time, I would like the witness to be given an 
opportunity to reply to the statement. 

Kir Sprincer. Would the gentleman yield to me for just one 

Mr. Mack. I wanted tostate 

Mr. Sprincer. This is important to your own constituent. Would 
the gentleman yield ? , 

+ Mack. Wait a minute, I am being very generous with my time 
today and I know that you are interested in my constituents. 
[Laughter ] , a 

And that you entertained my political opponent yesterday. 
[Laughter ] 

Mr. Sprincer. Will the gentleman yield for this observation ? 

Mr. Mack. I just want the record to show I am being very generous 
today, and I will yield to my colleague from Illinois. 

Mr. Springer. I just want to ask the gentleman this, and will the 
gentleman from Ilinois listen to this, please ? ' 

You are familiar with the Sangamon Valley case, are you not, in 
Springfield, Il. ? 

Mr. Corcoran. No. 

Mr. Sprrncer. You are not familiar with that? 

Mr, Corcoran. I don’t practice before the Federal Communica- 
tions Commission. 

Mr. Sprrncer. It is a Supreme Court case, and it is on all fours 
with this one. You may come back and say the rules of the FCC are 
different. But certainly the spirit of the Sangamon Valley case in my 
estimation has been violated by your conduct before the Commission, 
Mr. Corcoran, because that case was a case where influence was ex- 
erted in exactly the same way. 

Now, Mr. Rowe 

Mr. Corcoran. That is right. 

Mr. Sprincer. He is entitled constitutionally to advice, but he can 
certainly make up his mind as to how he wants to answer the question. 

Mr. Rowe. Mr. Congressman, I was merely handing him a law 
review article on the point you mentioned. 

Mr. Corcoran. We expected the point to be raised and this is a law 
review .article. We had anticipated most of these questions, Mr. 
Springer. 

Mr. Sprtncer. I just make this observation, and I yield back to the 
gentleman from Illinois. 

Mr. Corcoran. May I, on your time, sir, just point out if I don’t 
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Mr. Mack. I have been very generous, and I think I ought to make 
a short statement at this time. I would like to congratulate yoy M 
Corcoran, because you seem to be about the only lawyer in Washi : 
ton, D.C., who did not make an improper ex parte contact in th 
Sangamon Valley case. 

Did you care to make a further statement ? 

Mr. Corcoran. I just simply want to say this: I think again | 
don’t want to be quoting the Harvard Law Review simply because I 
went to Harvard, but you will find in the last issue of the Harvard 
Law Review in the April 1960 issue of the review which I have he 
you will find one of the most intelligent discussions of the problem of 
this gray zone of what we call impropriety beyond the legality that 
has ever been put together anywhere, and I do commend it to you 
attention. . 

In very particular terms, it points out that there are very graye 
differences in the procedures of particular agencies and the degree to 
which the staff is permitted to participate sitting in the Commis. 
sion’s lap. 

Mr. Mack. If I may interrupt you, this is a matter I planned to 
get into. 

Mr. Corcoran. Yes. 

Mr. Mack. But I prefer to go into it in general cases rather than 
picking out one case here and another case someplace else. 

Mr. Corcoran. Well, I just, may I just read you one line that may 
illuminate what this problem is? This is on page 1182 of this article 
when they are talking about the difference, where they are talking 
about station licenses over at the FCC, and it reads: . 

If the agency action in these situations were to be considered predominantly 
administrative, the Commissioners and their staff acting as a unit on the publics 
behalf, it appears that it would be proper to leave the channels of communica- 
tion between the Commissioners and the applicants unrestricted. 

Now, in this case you have the Federal Power Commission left 
the channel of communication between the staff and the Commis. 
sioners unrestricted, and as the witnesses have testified before you. 
In this particular case, the staff considered itself the opponent and 
argued before the Commissioners after the oral argument about what 
this rate of return would be, and you only have to note the degree to 
which stuff has been moving out of the staff, obviously, and to two 
newspapermen on this, that the staff so considered itself the opponents 
of Midwestern in this case that it has not felt that there was anything 
wrong or improper in its taking it, the staff’s case against Midwestern 
and to the public after the Commission had decided the Midwestern 
case. 

So if you see what this problem is, probably in a nonadversary case 
where there is no competition for the license, whereas Mr. Kuykendall 
and Mr. Connole have testified to you, if it had been decided to give 
a certificate and the only thing that was open was the rate, there 
is no question that this 1s not the same, Mr. Springer, to use your 
judicial analogy of going in with a competitor for a radio license 
and arguing a case before the Commission about the competitor for 
the radio license. There was no competitor in this case for the 
pipeline. 

Mr. Sprincer. But the argument—— 
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lake Mr. Corcoran. There was a nonadversary application. ae 
\ Mr, SPRINGER. Since my name has been mentioned, Mr. Chairman, 
ing | J want to answer that. There was a public interest involved in it. 
th | Mr. Mack. I would like to yield to my colleague, if I still have the 
+ oor so he can make a reply because his hame was mentioned. 
| The CuarrMaN. Now permit the Chair to say I do trust that the 
nI | witnesses and members will not engage in arguments. This is a ques- 
1 | tion of inquiry into the entire matter, and I think the question should 
ard | be asked and answers should be given. I hope we can refrain from 
er, | engaging 1m arguments around here. This could go on and on 
lof | forever. Beale , : 
hat Mr. Sprincer. Mr. Chairman, since my name has been mentioned, 
our | [should make this statement. I think there was an adversary in- 
terest and that was the public interest. 


ave And you were, in effect, in my estimation, trying to influence it 
against the public interest, at least you were trying to influence your 


uis- | interest. Now, this Commission was sitting there to determine what 

rate they were going to set in the public interest. In my estimation, 

‘to | their duty in that is an adversary interest to yours and they certainly 

have the right to arrive at that without being influenced other than 

ontherecord. That is all I have to say. wy) 

lan Mr, Mack. I would like to say to my colleague from Illinois, that 
Ihave been exceptionally charitable today, but I do have a couple of 

ay | other questions. Then I am going to yield the floor because I have 

cle | tried to be recognized for some time now. 

ng | Mr. Corcoran, that is the problem that has bothered me particularly 


of inquiry. When the ex parte contacts were made, if they are 


in the last several days, and if you have attended the sessions you have 
ith ’ a. ° . ° ‘ 
icy | interested in just one case, in having the case decided, there is a very 
ca- | good understanding between the Commissioners and the individual as 
to how the individual wants the case decided. 
oft So his appearance there in the Commissioner’s office, for business 


is- | purposes representing the company, and you get into a discussion of a 
mu, | case, even making a request that they expedite a particular case, then 
nd | youare getting awfully close to the merits of the case. 
at I recall that in some of the other agencies where people have in- 
quired of the Commission as to status report as it has been referred 
toin this inquiry, and when they are supposed to have a routine status 
inquiry, then you get a chain of events which indicates that it exceeds 
| thiscategorically, and could be considered as influence within the Com- 
| mission. So the thing that has worried me so much is that looking 
m | over the many people representing gas companies who have called on 
the Commissioners, and in each instance or many instances they had 
se | cases pending it would seem to me the purpose was to influence the 
ill | Commissioner on the particular case rather than to expedite it or just 
ve | to have an inquiry. 
re I inquired of the last witness whether this could not be done by 
ir | letter, 1f that is the purpose, rather than spending hundreds of dollars 
se | coming in from the west coast or even taking the time of lawyers 
or | here in Washington, busy men to go over and personally call on the 
7¢ | Commissioners and if it is not the intent of the people making the 
contact to influence things in their favor. I am not singling you out in 
this case, but we have the question raised as to whether that is not 
the pattern here that we have many individuals coming in supposedly 
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to make a normal inquiry concerning the status of the case or tom! Mr 
them to expedite one case, and that being the real purpose behing f am 
visit. ey very 


I understand in your case you had a deadline. - 4% 
Mr. Corcoran. I thought that was a matter of the public interes nv 


that we meet the deadline. ail 

Mr. Mack. The thing that seems unexplained here is the fact th ia 
you don’t have consumer groups and others making trips to W " ‘ol . 
ington or having representatives to express their interest in expediting . 
cases. 


e ot 
Mr. Corcoran. May I comment ? me ti 
Mr. Mack. I made that statement so you would comment. think 


Mr. Corcoran. Well, of course, the distributor companies, the big} It wa 
distributor companies in the States, I understand, were on that lis dit 
were they not? They always have an interest in these things, &% Tb 
far as the general interest is concerned it is so diffused that it neyy Mr 
gets organized. 1 


- , Mr 
Mr. Mack. Yes. Of course, they have a great interest in having’ cums 
expedited. They are interested in securing additional gas and woul here 


be as interested as the companies themselves. | Mt 
Mr. Corcoran. Their interests, Mr. Mack, are normally expresg( | Th 
through the companies which distribute the gas after it comes out of 


as M 
the pipeline. es il 
: Mr. Mack. As I looked over the list it indicated that the principal oa 
interest was from the suppliers. ae 


Mr. Corcoran. Because the suppliers in cases such as we are talk | jen 
ing about, and always remember I am talking about initial licensing eT 
procedures, I am not talking about rate cases, I am talking about M 
initial licensing procedures, the people who are building the pipeline} 
are spending millions of dollars, are carrying enormous amounts of| 
interest on bank loans, are trying to hold together a whole armyof| 
pipeline contractors and utility contractors and, of course, they haw| 
a much bigger sense of pressure on them than the consumer is. ! typ 

Mr. Mack. Of course, the consumer would have the same interes, | * 








Mr. Corcoran. If he would organize himself. | 4 
Mr. Mack. If he were interested in ress 
Mr. Corcoran. And the staff. | vos 


Mr. Mack. If he were supplied with gas he would have the sam | of } 
interest as anyone else, and he would have as much interest in thes | 
cases as he would in the rate cases. ass 

Mr. Corcoran. And the interesting thing is that in this particular}  } 
ease we are talking about every consumer, as represented by every | ing 
company along the line, was perfectly agreeable on these rates and} | 
was pressing the settlement to have the situation expedited. se, 

Mr. Mack. I wanted to ask you sa 

Mr. Corcoran. The fundamental public interest in this is whether | gr 
you satisfy the Canadian contract and satisfy the price of gas | pp 
Michigan, Wisconsin, and North Dakota. 

Mr. Mack. I wanted to ask one or two questions about the Com- 
missioners. | fa 

Did Commissioner Kuykendall throw you out of his office? of 

Mr. Corcoran. No. dn | 

Mr. Mack. Did he indicate that he was shocked that you camel) w 


on this occasion ? . 
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Mr, Corcoran. The Commissioner, Commissioner Kuykendall, was 


nd th} very careful, listened to me and did not discuss the matter. 
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Mr. Macx. Did he indicate to you that no one else had ever been 
into his office ¢ 
Racca. No; I had been in the office, as he has testified, 
gyeral times before. This was not a virgin situation. 

Mr. Mack. Did Commissioner Kline indicate to you that you had 
violated the principle ¢ ge 

Mr. CorcoRAN. No: and I never had heard until Mr. Kline testified 
ihe other day that at some period in between my visits he had doubts 
and told his secretary not to let me in again, and I told you why I 
think thatistrue. He did see me later, so 1t was not a general blanket. 
It was at this time that the coal interest were pressing him not to ex- 

ite the case, and I, as a gas man, was pressing to expedite the case. 

I believe the situation might be difficult. 

Mr. Mack. You also called on Commissioner Connole ? 

Mr, Corcoran. I did call on Mr. Connole, and I detailed the cir- 
cumstances of my call on Mr. Connole yesterday, when you were not 
— Mack. Mr. Chairman, I yield. 

The Cuairnman. Mr. Bennett? You are recognized, Mr. Bennett. 

Mr. Bennerr. Mr. Corcoran, if I understand your position cor- 
rectly, it is this; that since the law does not specifically prohibit an ex 
parte contact of the type you are talking about here that you, there- 
fore, you feel that it is not only proper but within the scope of your 
responsibilities as an attorney for Tennessee Gas or Midwestern Co. / 

Mr. Corcoran. No; that is not my position, Mr. Bennett. 

Mr. Bennetr. What is your position ¢ 

Mr. Corcoran. My position is, first, carefully to establish 

Mr. Bennett. Pardon me for interrupting. Your position is—— 

Mr. Corcoran. One, this was within the law. 

Mr. Benner. Just a minute. That the ex parte contacts of the 
type you made are not prohibited by law; is that your position ? 

Mr. Corcoran. Yes. 

Mr, Bennetr. And you may be right as far as I know, I have not 
researched the problem yet, but I will before this is over. I know 
youare a very able lawyer and you are surrounded by a very able staff 
of lawyers. 

So, for the purposes of this discussion between you and me, let us 
assume that you are right. 

Now, then, since it is not prohibited by law, do you feel that that 
makes it a proper thing for you as an attorney to do? 

Mr. Corcoran. No. I say that merely because it is not illegal per 
se, does not make it a proper thing for an attorney to do, but I do 
say, 1 want to be very careful that we aren’t confusing here with this 
gray word “impropriety” which applies in particular circumstances or 
particular cases to get mixed up in the public’s mind or anybody’s 
mind with the idea it is illegal. 

Mr. Benner. Well, laying aside the illegality at the moment, how 
far do you feel an attorney has a right to go in his ex parte discussions 
of a case such as this? , 

Mr. Corcoran. That depends upon the particular circumstances of 
what you describe as a case such as this. 
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I do think that when there is no adversary interest seeking a lic 
in competition, when there is no adversary on the chief issue ne 
case, when what. we are talking about is a problem of a subsidiar i 
an unnecessary issue in the case complicating the possibility the 
anything can be done, like this Canadian contract about having th 
pipeline go, and when the staff, which is on the adverse side, js free 
communicating with the Commission about the case, and when < 
is being proposed by the staff which is the introduction of an exiain 
ous issue that can delay the certificate case, that there is nothin . 
proper about my going to the Commission to point out that unless the 
can find a way procedurally to untangle the two issues, the neceeny 
issue which is the issuance of the certificate, and the unnecessary is 
which is the determination of the rate, that it is perfectly pro ‘ 
for me to go to a member of the Commission who is being talked j 
with the staff in his lap, to mix the issues, it is perfectly possible 
it is perfectly proper for me, particularly when what is at stake; 
something like a Canadian contract after 4 years to go and Suigers 
that the issues be kept separate and decided one by one. as 

That, I think, is proper in the circumstances. 

Mr. Bennerr. Do you think it would have been proper for you 
under these circumstances to have given the Commission facts whic 
had not been presented to them in the public hearing of the case? _ 

Mr. Corcoran. The facts were in the public hearing of the case, 

Mr. Bennett. That is not my question. 

Mr. Corcoran. But the intensity of the fact was not in the hearing 

Mr. Bennett. I insist the witness answer the question, and I ag 
the reporter to read it. 

Mr. Corcoran. Excuse me. 

Read the question and I will answer it. 

(The reporter read from his notes as requested. ) 

Mr. Corcoran. I do not think it would have been proper to hav | 
given facts which were not presented in the public hearing of the 
case. 

Mr. Bennett. Do you think it would have been proper to give then | 
an argument or a fact which had not been presented in the public| 
record ? | 

Mr. Corcoran. I did not give them an argument. 

Mr. Bennerr. Answer the question. 

Mr. Corcoran. I will answer the question. Excuse me, will you| 
carefully read that back to me. 

(The reporter read from his notes as requested. ) 

Mr. Corcoran. I think it would have been proper to give an argi- 
ment on the facts in relation to procedural expedition. 

Mr, Bennett. Now, Mr. Corcoran, you keep talking about. pro 
cedure and expediting the issuance of this certificate. I wonder if, 
that is as serious a matter in this case as you seem to imply. Is it net 
true that while the coal interests were competing in opposing thi 
certificate had made the same arguments in the preceding case, ani 
the Commission denied their contention, you yourself have said her 
on several occasions that you did not regard this competition by th | 
coal people as serious and, in effect, you have said there was no dis 
pute about the issuance of a certificate? Now, is that true? 


Mr. Corcoran. I have told you that the Commissioners have test | 


fied before you that there was no dispute. 
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Mr. Bennett. Right. I am asking you, was there any real dispute 
as far as the issuance of this certificate was concerned ? 

Mr. Corcoran. There is only one way to determine that, and that is 
ghat the Commisison said about it, and the Commission said there 
wasn’t. ry s . 

wnetT. Now, let’s leave ‘ am. ti ¢ 

Mr. Bennett. Now, let’s leave the rate out, I am talking about the 
certificate, not the rate of return. Was there any doubt in your mind 
that the Commission would issue this certificate more or less as a per- 


“2 
functory matter’ ; ; 
Mr. Corcoran. Well, now, yes, there was a doubt in my mind be- 


cause unless it issued it before October 31, it couldn’t issue it. Be- 

cause unless it issued it before October 31 there would be no gas 
ly. 

ss Bennetr. Right. 

Mr. Corcoran. They could only issue the certificate 

Mr. Bennett. You are putting something else on my question. I 
am merely speaking about the question of the issuance of a certificate 
to Midwestern in this case. 

Now, was that a serious matter at all. Was there any doubt in your 
mind they were going to grant a certificate? 

Mr. Corcoran. In relationship to time there was. 

Mr. Bennett. In relationship to time? 

Mr. Corcoran. To time and without time, time was a critical factor 
in the case. 

Mr. Bennetr. Allright. Let’s take up the time. 

Mr. Corcoran. Time is the gas supply. 

Mr. Bennetr. Let’s take up the time element. The question of the 
expiration of this option with the Canadian people was well known to 
everybody associated with this case, is that not true? 

Mr. Corcoran. That is right. 

Mr. Benner. It was talked about months and months by the 
staff, by the commissioners and by the parties themselves including 
your firm of attorneys, is that not also true? 

Mr. Corcoran. That is true. 

Mr. Bennetr. Every one was aware that time was of the essence. 
The certificate had to be issued by the 31st of October or there was 
no possibility of getting gas or the price would be uneconomical is 
that not also true ? 

Mr. Corcoran. That is right. 

Mr. Bennerr. Why are you telling us then why you laid so much 
emphasis on the necessity of your going back to the Commissioners 
privately, after the case had been submitted, and again telling them 
about expediting the decision on the certificate ? 

Mr. Corcoran. Because there was an additional element of time 
involved, and that was the acceptability of the certificate to Mr. 
Symonds. If the certificate issued but with a condition subsequent 
that Mr. Symonds would refuse it then the time was lost. Because 
any issuance was conditioned upon the acceptance of the certificate. 

fr. Bennerr. Certainly, and your boss, Mr. Symonds, wanted you 
to go down and hammer the Commission over the head and say, “You 
either give us 7 percent rate of return or we don’t take the certificate,” 
is that it? 
Mr. Corcoran. No; Mr. Symonds was saying to me, “Make it clear 
that I can’t accept the certificate as nonfinanceable.” 
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Mr. Bennett. All right. f 
Mr. Corcoran. If any rate is put in that certificate, not necesgay 7 





7 percent or any rate of return which I cannot accept. iy poth 
Mr. Bennett. He instructed you to go and tell them that if the risks 
didn’t give him the 7 percent he would not accept the certificate: § — 
that not true me | Mr 
Mr. Corcoran. [had authority within my } Mr. s 
Mr. Bennett. Is that not right ? — 


Mr. Corcoran. Within my general position as general counsel of | ost 
the authority to modify Mr. Symonds and the problem is what I dig | eet 





awy' 
and not what | “— 
Mr. Bennerr. The question is what Mr. Symonds asked you to qo, | Mi 


Mr. Corcoran. What Mr. Symonds asked me to do I told you had | ,. 
to be modified in view of the fact that Midwestern had taken‘another | ’ 


position in the argument and I had to modify Mr. Symonds’ cond). Ther 
tions in accordance with the record. I - 

Mr. Bennett. Is it true or is it not true that Mr. Symonds told “vu 
you to go to the Commissioners and tell them privately that if Mid. i 
western did not get a 7-percent rate of return that he would not my 


accept the certificate ? 
Mr. Corcoran. That is what Mr. Symonds has said in his ow | | 


. Syn 

statement that he said. yl 
Mr. Bennett. Did he say it to you? | ¥ 
Mr. Corcoran. I received my orders by transmission from Mr | y 
Symonds through Mr. Freeman and I am quite sure that that is sub. i 
stantially what Mr. Freeman told me Mr. Symonds told me to gay, | Sus 
Mr. Bennett. All right. I don’t want to quibble about it. I just | i 
want to get it in the record straight because I think this is of some | yt 
significance. \ 
Mr. Corcoran. All right. \ 
Mr. Bennett. Now it is true, in spite of what you say about the i 
urgency of this, getting the certificate, tying it up with the rate to | the 
be accepted, that Midwestern has accepted the certificate in spite of | jot 


the fact that they have not gotten 7 percent, at least not yet? . 
Mr. Corcoran. And I told—I am sure that my conversations with | ¢h 
Mr. Kline and with Mr. Kuykendall assumed that if the rate pro- | 


A | yo 
cedure were put over there would be an opportunity for Mr. Symonds | * | 
to accept the certificate although he had said earlier he would not 
accept it, and that that was on the record of Midwestern’s position | yg 


through Mr. Littman’s statement to the argument. : 
Mr. Bennett. But he has accepted it ? of 
Mr. Corcoran. Certainly he has accepted it. Mr. Littman saidhe | yy 
would. 


; ho 

Mr. Bennett. Going ahead with the construction and going ahead | ;h 
with the project, financing it ? in 
Mr. Corcoran. We hope so. | of 
Mr. Bennett. And he is going to do it on a lesser basis? | m 
Mr. Corcoran. He is doing it, taking risks. bs 
Mr. Bennett. Taking a chance? al 
Mr. Corcoran. On this basis. th 


Mr. Bennett. He has a floor of 614 percent. 

Mr. Corcoran. He has not a floor of 614 percent. He has anexpres | x 
sion from the Commission that in a later rate decision it does not | x 
think it will go lower than 614 percent, but there is nothing in that | n 
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guarantees Mr. Symonds 614 percent because there is 
a rate in the certificate. Mr. Symonds is taking his 
the rate will be without any floor by action of the 


certificate that 
nothing about 
risks On what 


‘ommission. i. [ ag oi , : 
Bennett. The Commission has indicated in language which 


Mr. Symonds thoroughly understands, that there is a floor of 614 per- 
cent on this rate. 

Mr, Corcoran. May I say under these circumstances that when you 
yostpone the rate proceedings, Mr. Bennett, you are a very good 
lawyer, that 1s what I call obiter dicta. 

Mr. Bennett. You postpone it. ! 

Mr. Corcoran. You postpone it. You are going to have a separate 
rate proceeding, you have separated the certificate proceeding and the 
rate proceeding which is perfectly normal under FPC procedure. 
There is no binding fleor of 614 percent or anything else in that 
certificate. 

Mr. Bennetr. The thing I can’t understand about this contact, 
regardless of its propriety or impropriety, is why was it necessary ¢ 

Why was it necessary for you to go back to these Commissioners 
privately and discuss this case unless and except for the fact that Mr. 
Symonds directed you to do so ¢ 
“Mr. Corcoran. Do you want my answer 

Mr. Bennetr. Yes. 

Mr. Corcoran. Well, as 1 told you yesterday, Mr. Symonds did 
direct me to do so but I recognized perfectly well as a lawyer if Mr. 
Symonds told me to do something, that was either illegal or unethical 
I would consider my duty as a lawyer either to modify the instructions 
within my general powers 

Mr. Benner. Do you think—— 

Mr. Corcoran. Or not to carry the message at all. 

Mr. Bennett. Did you think that the Commissioners misunderstood 
the facts in the case as had been presented? Did you think they did 
not understand the argument that had been presented by counsel ? 

Mr. Corcoran. No; but I think they might—I think Mr. Symonds 
thought they might have misunderstood one thing. As I explained to 
you. 

Mr. Bennetr. Now—— 

Mr. Corcoran. As I explained to you before, Mr. Bennett, this was 
not the first time this situation had arisen. 

Mr. Symonds had said the same thing in relation to the issuance 
of the certificate on the southern pipeline. He had said then he 
would not take the certificate if it were not financable and that he had 
not followed out what he said he would do, and this was to make sure 
that the precedent of his—I shall not say, backing down—but his not 
inhering resolve to accept the certificate under the similar conditions 
of the second certificate was something he thought needed to be com- 
municated to the Commission to indicate this time he was not going to 
back down. That I think was important for the Commission to know 
and a good reason for Mr. Symonds to say, “I am not going to make. 
the same mistake.” 

Mr. Bennerr. So he said, as you quoted him yesterday in the tran- 
script on page 1089, this is what he wanted you to say to the Com- 
missioners: “Listen, I meant business when I said if Midwestern did 
hot get a 7-percent rate of return certificate I am not going to take 
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the certificate.” Now to my mind, Mr. Corcoran, that is one of ¢, 
most arrogant, brazen, belligerent statements that a man havin , 
case before a regulatory agency can make. 8 
Mr. Corcoran. May I say that I think the way I put it to YOU Way | 
that unless the message were transmitted in such a way that it woul | 
not be misunderstood that that is what a Commissioner who Wished ty | 
take umbrage at the remark would characterize it as, and therefor | 
since you knew Mr. Symonds did not want to make an ultimatum but 
that his language might be construed as such, I carefully changed thy | 
language to make sure that that misconstruction would not oceyp_| 
Mr. Bennetr. Well, both—every member of this Commission knew 
what Mr. Symonds’ position was. He had said so during the coury | 
of the hearings. 
Mr. Corcoran. As he had said 
Mr. Bennerr. They knew he wanted 7 percent. He expresw/ | 
doubts that it could be financed for less. 
After the whole case is over with, and the arguments have bee | 
made, he sent you back to tell the Commissioners, “Listen, I meant | 
business, you give me 7 percent or I don’t take this certificate,” | 
What construction could be placed upon a statement of that kind | 
other than that it was a plain out and out threat on his part? | 
Mr, Corcoran. I don’t think 
Mr. Bennett. To bulldoze them now into making a decision that | 
he wanted made. 
Mr. Corcoran. I don’t think that I ever told you that that is what | 
Mr. Symonds said or that it was intended to be a bulldozing, I told | 
you that if I had delivered the message 
Mr. Bennett. I know you say 
Mr. Corcoran. Without the connotations surrounding it in exactly 
the same words that Mr. Symonds had said somebody might think it 
was an ultimatum. 
Mr. Bennett. I know you said you didn’t repeat that remark and 
that is to your credit. 
I’m not doubting your word, but I am saying this comes from your | 
boss. He sent you down there with these instructions and all in the | 
world that he was asking you to do was to go back to the Commis | 
sioners individually and repeat that which your law firm had said | 
time and again, over the months preceding the submission of this case | 
Mr. Corcoran. Which was, “I will not accept the certificate unles | 
I can bank it. And if I am entitled to have a certificate, I am entitled | 
in the public interest, I am entitled to be able to bank it, if you want | 
the line to be built.” 
Mr. Bennett. Certainly; but how many times, in what fashion | 
is a person before a Commission entitled to put forth this kind of an | 
argument? In my opinion, the only conclusion I can draw is, this's | 
not an argument that Mr. Symonds is making. This is a threat. | 
Mr. Corcoran. No; this issimply a statement 

















Mr. Bennett. I don’t see how anybody can construe it as anything 
else. 

Mr. Corcoran. This is to say to you I did not say this before, not 
that you had better do it, but unless you do it, I feel, I want you to 
know I feel I cannot bank the certificate, and because I cannot bank 
the certificate ‘and I am not under obligations to the public to los | 
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I therefore regretfully tell you that I am this time adhering, 
Ot did not in the second southern system case, to my express deter- 
“ ation on the record which you don’t believe because I didn’t follow 
+ through the first time but this time I regretfully tell you that not 
=e able to bank it out of my experience with the southern system 


will not try it. am 
: Mr. Bennett. He didn’t say anything about regretfully; those are 
your words. 


“ Mr. Corcoran. Well, I said regretfully. ate) 

Mr. Bennett. Well, do you think that Mr. Symonds indicated to 
you that he thinks these Commissioners are stupid or dumb ¢ | 
“ Mr. Corcoran. No; I am sure that he also wanted the Commission- 
ers to understand that he wasn’t stupid either and that having told 
them this once in relation to the southern system he wasn’t going 
tomake the same mistake or be forced to take an unbankable certificate 
the second time, but I think you had better let Mr. Symonds talk for 
himself. 

Mr. Bennetr. You tell me that this threat of My Symonds was 
not accepted by you, and properly so, but you carried out his instrue- 
tions and went to the Commissioners and discussed the matter with 
them. fe 

None of the three Commissioners have said under oath here that 
you talked about the rate of return at all, or the fact that Symonds 
would not accept the certificate, not a single one of the three. 

Mr. Corcoran. I didn’t talk about the rate of return, I was very 
careful about the rate of return. I carefully left those taboo words 
out. I said Mr. Symonds would not accept a certificate that he could 
not finance. 

Mr. Bennetr. Yes; I know. But what was the implication of 
that? You knew about the standard recommended 614 percent but you 
were suddenly telling them that 614 was not enough and that Mr. 
Symonds had argued 

Mr. Corcoran. That, therefore, in the record, since there was the 
deadlock of will between the staff and Mr. Symonds, Mr. Littman and 
Midwestern, as a corporation presenting its case, had a procedural way 
toavoid the collision at least to the point where we would at least keep 
the Canadian contract, all of it perhaps, in one ball of wax. 

Mr. Bennerr. I don’t think there is anything about a rate case or 
a decision in a rate of return matter that is procedural. I mean the 
final rate of return. 

Mr. Corcoran. No; but postponing it is procedural. 

Mr. Bennerr. What ? 

Mr. Corcoran. Postponing it is procedural. 

Mr. Bennerr. I don’t think you were worried about postponing it. 
Idon’t think Mr. Symonds was worried about its being postponed. 

Mr. Corcoran. That is what happened. 

Mr, Benner. I am taking him at his word. He said to you or Mr. 
Freeman, and he said it in the press release, which you could conclude 
meant, that he thought either one of two things: First, that these Com- 
missioners were not of sufficient intelligence to comprehend the argu- 
ments that had been advanced to them by all of these able attorneys, or, 
two, he thought they were weak in that, if he put this threat to them, 


they would grant the 7-percent return rather than throw up the certifi- 
‘ate entirely, 
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Mr. Corcoran. Those are Mr. Symonds’ words and Mr, Symonds | 


can tell you about it. The important thing about what I saiq and 
the effect I had on the Commissioners, if it had any, and they hare 
all testified I had none, It is not—the only transmission is through 
Mr. Symonds’ press release. 


Mr. Bennett. Two of the Commissioners have stated, and we have | 


creditable testimony that the same conversation was had with ¥p 
Connole, that you came in and told them that because of a posgibje 
antitrust suit that Tennessee was going to divert itself of Midwester 


Do you deny that you made any such statement as that to thes | 


Commissioners ¢ 

Mr. Corcoran. I told you yesterday that there were allusions in the 
conversation to the antitrust laws and possibility of changes in the 
antitrust laws as any other laws that related to regulated companies 
under the Power Commission Act. I also told you there was tal 
about the necessity of giving up large blocks of stock which would 
dilute Tennessee’s position, large blocks of stock which Mr. Symonds 
was fortunately able to keep down to 30 percent but to which he 
referred on the record as a possibility of the way he would have t 
finance that and of many other things of that kind is the reason why 
Mr. Symonds would simply not make up his mind that he would 
accept a certificate which could not be banked. 

There were many things in the conversation. If it happens the 
Commissioners particularly picked out the antitrust allusion, that is 
their choice of the conversations. 

The antitrust law was in the conversation, also the giving up of the 
stock was in the conversation, also the problem of the separability of 
the Canadian supply was in the conversation, also the problem of the 
intervenors was in the conversation. 

Also many reasons which made it, in Mr. Symonds’ judgment, that 
he was really serious that he was not going to accept a certificate he 
could not finance. 

But the antitrust law also was only one of many laws that were 
referred to in the conversation. 

Mr. Bennett. All right. You did tell the Commissioners in thes 
conversations that Tennessee might divest itself of Midwestern because 
of the possibility of antitrust action ¢ 

Mr. Corcoran. I do know that, but I know the antitrust law was 
mentioned, the Holding Company Act was mentioned, the Canadian 
Energy Act was mentioned. The very fact of changes in the act 
itself, or changes in policy, whether the application of the antitrust 
law was to be a matter to be determined by the Commission or by the 
Department of Justice—and that is what I meant by changes in the 
natural-gas law or changes in the antitrust law—those things were 
mentioned, but what nagged in the Commissioner’s mind were two 
things: Stock to be given up, antitrust laws—and they interpreted the 
conversation in that way ; they interpreted it that way, I don’t doubt it. 

Mr. Bennett. Is it true that you related your statement of divesti- 
ture by Tennessee of Midwestern’s stocks to possible antitrust action! 
Is that correct ? 

Mr. Corcoran. Among many other things. 

Mr. Bennett. Yes. 

Mr. Corcoran. Among many other things. 





a fi 
tha 


ual 
tict 
tic 
tro 
tru 
an 


ml 





Onds 
and 
lave 


ugh 


lave 


Mr, | 


ible 
er, 
ese 


the 


the 


Lies 


alk 


uld 
nds 
he 
to 
hy 


ald 


the 
Ig 


he 
of 
he 


at 
he 


re 





EX PARTE COMMUNICATIONS 593 


Mr. Bennett. Is it also true that you cited the necessity of a good 
earnings record as essential to facilitating the sale of any 

Mr. Corcoran. No; I don’t remember that; and, you know, one of 
the other Commissioners didn’t remember it, either. 

Mr. Bennett. Which one ‘ : 

Mr. Corcoran. But maybe I did; I don t know. When you are 
talking about flexibility and the use of subsidiaries, that could very 
easily be a consideration. 

Mr. Bennett. Is it not true—— 

Mr. Corcoran. That is arguable, certainly. 

Mr. Bennetr. Were you of the view that Tennessee could do its 
fnancing on a cheaper basis than Midwestern ? Ss 

Mr. Corcoran. I don’t know. You will have to ask Mr. Symonds 
that. The Commission assumed it, but not on the record, Mr. Bennett. 

Mr. Bennett. I will do that. ; 

But isn’t it true generally—let’s take a general situation. Is it not 
a fact that it usually costs a small company more to do their financing 

a larger company / 
Oe ef don’t know. I am not—I don’t think it is val- 
uable to talk in terms of generalizations, I can conceive of a par- 
ticular small company with a particularly good market and a par- 
ticularly good gas supply might do better than a large company in 
trouble. : 

Mr. Bennett. Let’s take the southern part of this case. It is not 
true that. Tennessee is back of the financing on that? 

Mr. Corcoran. Tennessee did have, was required by that to put 
an undertaking behind a bank loan. 

Mr. Bennerr. And you got an unsecured bank loan for $40 or $50 
million ¢ 

Mr. Corcoran. It was a bank loan that Mr. Symonds had better 
tell you the details of. Included in it was a demand by the banks that 
you keep 20 percent of the loan on deposit so that you got a true 
interest rate of something like 614 percent. 

Mr. Bennerr. Could Midwestern have gotten such an unsecured 
loan ? 

Mr. Corcoran. I don’t know. 

Mr, Bennerr. What is your opinion about it? You have been 
working for these companies 10 years, Mr. Corcoran, and you are a 
very able man not only as a lawyer but as a financier, I think. 

Mr. Corcoran. Thank you. Now don’t seduce me, Mr. Bennett. 
[Laughter. | 

This is not an ex parte conversation. 

In this confused financial market in which the Secretary of the 
Treasury himself was asking to raise the limit on which he could 
pay interest on Government bonds, I would say that I don’t have any, 
or enough judgment to know about the situation. 

et ac you ask that question of Mr. Symonds. I think you do 
take judicial notice of your own Secretary of the Treasury. 

Mr. Bennett. Yes, certain! y. 

Now, isn’t it true that you had some purpose for mentioning this 
divestiture? Wasn't your purpose in mentioning it to indicate that if 
Midwestern had to finance its project by itself it would be more costly 
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than if Tennessee was backing them up, and, consequently, you wep 
suitably making an argument for a higher rate of return? 


Mr. Corcoran. No, I was doing what you have commended me fy 
Mr. Bennett. I was trying to make sure that this was not an yl; 


matum by explaining that maybe Mr. Symonds’ reasons for why 
the Commission might otherwise think was an arbitrary positio, 
Maybe there were considerations that made him worried about Whether 
the banking—whether the certificate of Midwestern could be ade. 
quately financed and I mentioned one to you yesterday, if it were po 
adequately financed and maybe, Mr. Bennett, this is where the bys. 
ness about the earnings came in, which I say one Commission » 
members and the other one doesn’t. Maybe it came about on thi 
problem if inadequately financed Midwestern would have been tj 
merge with Tennessee and so we would get into the investor problem 
again. 

Mr. Bennett. But the key to this rate, so far as the financing 
is concerned, hinged in large measure on whether Tennessee backej 
up the financing, or whether it divested itself of Midwestern and lg 
them carry their own financing, is that not true ? 

Mr. Corcoran. Not on the record, Mr. Bennett. 

Mr. Bennett. Not on the record ¢ 

Mr. Corcoran. Not on the record as everybody has testified to, 
This was tried on the basis of Midwestern’s sole application for the 
certificate and that is all there is in the record. 

Mr. Bennett. I know, Mr. Corcoran, I am not as able as you ar 
in this field and don’t claim to be. But I am not naive, either. You 
talked to these Commissioners after the case was in because you wer 
trying to convince them that Midwestern needed a higher rate of 
return than 6144 percent. 

Mr. Corcoran. No. 

Mr. Bennerr. No? 

Mr. Corcoran. No, I deny that. 

Mr. Bennett. You deny it? 

Mr. Corcoran. I was in there trying to see that we didn’t miss the 
October deadline by getting a certificate which would then be kicked 
over by a condition subsequent that Mr. Symonds would not. accept 
the certificate, and therefore to separate this problem of the rate 
which would precipitate that action by Mr. Symonds subsequent to 
the issuance of the certificate and, therefore, invalidate the certificate 
as having been issued in time to meet: the Trans-Canada. contract, 

Mr. Bennett. It seems strange to me that none of the three Com- 
missioners can recall that anything was said about expediting the 
case, not one of them can recall it, but two of them distinctly reall 
that you did talk about the divestiture by Tennessee of Midwestern, 
the antitrust matter. 

Now, when you take—— 

Mr. Corcoran. Perhaps that is wrong, the word “expediting”— 

Mr. Bennetr. When you take the impression of the Commissioners 
as to what your conversation was, with what Mr. Symonds instructed 
you to do, it fits together pretty well. 

Mr. Corcoran. Mr. Bennett, maybe we used the wrong word in 
talking about expedition. Maybe when I am talking about post 





ponil 


+ tifical 


Syne ee 


Se NNT 


Mr 
mem 
Mr 
Mr 
read | 
Mr 
miss! 
trust 
ing ( 
got 0 
to Ja 
M 
posit 
these 
disct 
you | 
cater 
Sym 
have 
ing, 
Com 
that 
M 
that 
M 
M 


r0 
MM 
M 
Idi 
pon 
a hi 


thar 
com 


ably 
at2 








Were 


for, 
ulti. 
What 


tion, | 


ther 
ade. | 


are 
OU 
ere 


the 
ced 
i 


ate 


ate | 


he 
all 


Not 
Nsi- 
| Te 
this 
1 to 
Nem 
ving a 
ke 
let 


EX PARTE COMMUNICATIONS 595 


ning the unnecessary attachment of the rate hearing to the cer- 
‘ificate hearing that will be considered procedure and not expedition. 

Mr. BENNETT. But, wait a minute, not a single Commissioner re- 
members anything about that. 

Mr. Corcoran. Well, let me get back to something else. 

Mr. Bennett. I asked you the question pretty carefully, if you will 
read the record. 

Mr. Corcoran. I am not denying whatever impression the Com- 
missioners may have gotten of the situation. I will tell you the anti- 
trust law was mentioned. I tell you the relationship of my mention- 
ing of the antitrust law to the later impression the Commissioner 
vot of the whole proceeding was about the relationship of Jack’s bean 
to Jack’s beanstalk. iby : oR 
Mr. Bennett. Mr. Corcoran, it is hard for me, in view of your 
ition, which may be correct, that you had a perfect right to go to 
these Commissioners privately and discuss anything you wanted to 
discuss with them, to understand your reluctance to concede that 
you were there trying to get a higher rate of return than it was indi- 
cated you might get in accordance with the instructions that Mr. 
Symonds had given you. I want to ask this question: Would there 
have been anything contrary to law, in your opinion, with your hav- 
ing, under your philosophy or your interpretation of the law, told the 
Commissioners exactly what Mr. Symonds asked you to do; namely, 
that he had to have a higher rate of return, 7 percent? 

Mr. Corcoran. It would not be contrary to law if I had told them 
that. ee ' 

Mr. Bennetr. Would there have been anything improper about it? 

Mr. Corcoran. I don’t think there would have been anything im- 
proper about it. ne a , 

r. Bennett. All right. Why didn’t you follow his instructions? 

Mr. Corcoran. Because I wanted to hold down to just one problem. 
I didn’t want to talk about rates. I wanted to talk about the post- 
ponement of the whole rate problem, and that results, Mr. Bennett, in 
ahigher rate of return for Midwestern than 7 percent or a less return 
than 7 percent or a higher return than 614 percent, depends on what 
comes out of the rate hearing that has been postponed. 

The Cuairman. Since it is after the noon hour, I think it is prob- 
ably a good time to recess until 2 o’clock. 

ereupon at 12:15 p.m. the committee recessed to reeonvene 
at2 p.m. the same day. ) 


AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

Mr. Bennett, you may resume. 

Mr. Bennerr. Mr. Corcoran, when you told the Commissioners 
about the possibility of antitrust action against Tennessee unless 
there was a divestiture of Midwestern stock, you were telling them 
something that had not been in the public record of the case, and 
that had not been considered as one of the matters at issue in the 
proceeding on certification ; is that not true? 
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TESTIMONY OF THOMAS G. CORCORAN—Resumed 


Mr. Corcoran. May I say that is a loaded question. I know ; 
didn’t mean to put it that way when you said I was talking with | 
Commissioners about the divestiture of—read the question back " 

Mr. Bennett. I thought we 

Mr. Corcoran. But I mean 

Mr. Bennett. I thought you testified this morning that you did 

Mr. Corcoran. Let me have the question back. ; 

Mr. Bennett. All right. 

Mr. Corcoran. I had the feeling there was an assumption jn ths 
beginning of the question that was 

Mr. Bennett. It is not intended to be loaded, Mr. Corcoran. 

Mr. Corcoran. That is all right, let me just hear what you said, 

[ don’t think that is the way you wanted to put the question, aboy 
the possibility of antitrust action unless there was divestiture, 

I may be wrong but I don’t think I ever said that. I think—the | 
told you that they thought and I don’t want to repeat answers {i | 
questions that have been given before, that I mentioned that becang | 
of the possibility of the changes in many laws, is that might come w | 
including the antitrust law and the Holding Company Act but I didn} 
speak as I remembered, if I testified that way, my recollection mug 
be faulty, that I was talking about any concrete possibility of antitrug 
action now that required a divestiture of the stock. 











Did I say that ? 


I didn’t think I did. 

Mr. Bennett. I understood you to say that, Mr. Corcoran. 

Mr. Corcoran. Then I would like to correct that impression now, 
Mr. Bennett. This is a specific matter of specific recollection, and 


> . *p ‘ me 
it boils down to a specific statement by two of the Commissioners, | 


Mr. Kuykendall and Mr. Kline. They have both testified specifically 
that one of the things you told them when you visited with them ws 
that there was a possibility of antitrust action against Tennessee, and 
for that reason Tennessee may divest itself of Midwestern’s stock 
Mr. Corcoran. I talked about that—— 
Mr. Bennett. Did you say that or did you not? 


Mr. Corcoran. I mean, as I say, I don’t again want to be repetitive | 


‘on answers, but the questions are repetitive. 
Mr. Brennert. I would like for you to be responsive about this, M. 
Corcoran. 


Mr. Corcoran. What we have in the record is that Mr. Kuykendall 
said I made a reference to the divestiture because of antitrust action 


some time in the far distant future. 


rang : 4 : } | 
Mr. Kline said I made a reference to the divestiture for antitrust | 


action right away so that it would become a factor on the rate on the | 


certificate and the reason he could not believe me is that looking at the 
record in front of him he found a financing agreement that made it 
impossible and now, understanding this, I have said to you, that Ihave 
said to Mr. Kline and Mr. Kuykendall, that among other problems 
that made Mr. Symonds really worried about the financability of the 
certificate of Midwestern at any rate that did not—at which he did 
not think would be satisfactorily financed was that there were 4 
good many problems in the Midwestern situation including the pos 
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sibility of a change in the antitrust laws, a change in the Holding Com- 
pany Act, a change in the Energy Act of Canada, and a change in the 
wers of the Federal Power Commission itself. 

Mr, Benner. Let me ask you specifically again: Did you or did you 
not during your visit with ¢ hairman KKuykendall on the occasion that 
we are speaking of here state to him that the purpose of your visit 
after oral argument was to inform him, Kuykendall, that Tennessee 
might divest itself of Midwestern because of possible antitrust action ? 
You can answer that yes or no, Mr. Corcoran. 

Mr. Corcoran. Wait a minute, Mr. Bennett ; put that question to me 
again. Will you ask the reporter to read the question 

Mr. Bennett. Yes; will you read it back / 

(The question was read by the reporter. ) 

Mr. Corcoran. I don’t think you can answer it yes or no. If I have 
to answer it I answer it in this way: The question says, Was this the 

urpose of your visit to inform Mr. Kuykendall] that Tennessee was 
going to divest itself of Midwestern in order to avoid antitrust action ¢ 
{have told you that it was. 

Iam not saying that I said it did not have the kind of an impression 
on the person who heard it that they testified to, but as I have told 
you, the purpose of my visits was to try—this is the way the question 
is asked, Mr. Bennett: The purpose of my visit—isn’t that what it 
said/—the purpose of my Visit was to see to it that I gave them enough 
notice of Mr. Symonds’ state of mind so that we could ge a postpone- 
ment of the rate as distinguished from the certificate provision in the 
action of the Commission before October 31; the purpose, that is what 
you said. 

' Mr. Bennett. Well, let’s leave off “purpose,” then, if you are going 
toquibble about that. nwa. 

Mr. Corcoran. I am not quibbling. 

Mr. Bennett. And let me put the question this way: Did you in- 
form Mr. Kuykendall during your visit, that Tennessee might divest 
itself of Midwestern because of possible antitrust action 4 

Mr. Corcoran. Did you say might? 

Mr. Benner. Might. 

Mr. Corcoran. I think what I said to Mr. Kuykendall, as I have 
testified before, is that Mr. Symonds wanted to be very careful about 
the terms at which he took this certificate because in a complicated 
situation like Midwestern there were many things that could happen 
including among which might be the possible involvement of the anti- 
trust laws if the antitrust Jaws were changed, but as I have testified 
before, I told you I had no immediate fear of the antitrust laws in 
view of the fact the antitrust division had just taken action to prevent 
other people from making us divest to them. 

Mr, Benner. You refused to say then whether you did or did not 
make this statement ? 

Mr. Corcoran. Yes, Mr. Bennett. 

Mr. Bennetr. Why not? 

Mr. Corcoran. I say because. I understand what Mr. Kuykendall 
understands his impression of the conversation was. I have pointed 
out to you that both Mr. Kuykendall and Mr. Kline varied among 


themselves as to what was said, about their divestiture and the anti- 
trust laws. 
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Mr. Bennett. I will quote you Mr. Kline’s statement. 

Mr. Corcoran. All right. 

Mr. Bennerr. But I want to—— | 

Mr. Corcoran. But I also told you I am not going to quarre| with 
what they think their impressions were. 

Mr. Bennett. I am amazed that a man of your great ability, je l 
and otherwise, would quibble about a specific thing of this kind when | 
it is so relatively simple. Either you said this or you did not say i | 
If you don’t remember whether you did or whether you didn't yy 
could also say that. 

Mr. Corcoran. I have told you, Mr. Bennett. 

Mr. Bennett. But to hem and haw and quibble. 

Mr. Corcoran. We are not quibbling. 

Mr. Bennerr. And to beat around the bush about it is just hari 
for me to understand. : 

Mr. Corcoran. We are not quibbling, Mr. Bennett. Mr. Kuyke, 
dall tells you what his understanding of the talk was, and T have tol 
you that the change in the antitrust laws got into the conversatig, 

Mr. Bennett. He has testified specifically to what you said, Mp 
Kuykendall said that you came in to him and one of the things you 
said to him was that Tennessee might divest itself of Midwesten 
because of possible antitrust action. . 

Do you recall saying that to Mr. Kuykendall ? 

Mr. Corcoran. No; not in that form. I think I say things tha 
have—— 

Mr. Bennetr. Did you say the same thing in another form? 

Mr. Corcoran. I may have said things from which Mr. Kuykendjll 
mistakenly got an impression. When I talk to him about the giving 
up of the stock of Tennessee in Midwestern, which I have testified tg 
you which may have been one place from which he got that impression, 
I talk to him about changes in the antitrust laws, and in the Feder 
Power Commission Act that might make a difference in the situation | 
because the present exclusive jurisdiction of the Federal Power Con. 
mission over the antitrust problem in relation to regulable pipelines 
might be changed. I said many things that I have detailed to you out 
of which Mr. Kuykendall may have gotten an impression and out of 
which Mr. Kline may have gotten an impression which turns out to 
have been a different impression. You understand if you read Mp. | 





Kline’s testimony he thought I was talking about something that } 


would happen in time to affect the financing. 
Mr. Bennett. I will read you Mr. Kline’s statement. 


Mr. Corcoran. Yes. 


Mr. Bennetr. Hesaid that: 


Corcoran explained the reason for his visit was to inform the Commissioner | 


about a matter not in the record, that is that Tennessee may divest itself of 
Midwestern because of the possibility of antitrust action. 
Mr. Corcoran. Well, we have three statements on the record all of 


which are partially reconcilable and this is 7 months ago. IT am not, 
as I said, going to enter into any contest of veracity with Mr. Kline 

- . . y 
and I am not going to enter into any contest. of veracity of Mr. Kuy- 
kendall. I have my own interpretation of what I said and they have 
an interpretation of what I said when they heard me. 
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Mr. Bennett. I am not talking about an interpretation of what you 
said. 
Mr. Corcoran. I told you : if 

Mr. Bennetr. Mr. Kline and Mr. Kuykendall lave both testified 
asto What you said. 

Mr. Corcoran. Yes. 

Mr. Bennett. Not as to what they interpreted you to say. 


Mr. Corcoran. And I uave told you that I do not know what im- 

ression I did give to Mr. Kline and Mr. Kuykendall in a conversa- 
tion that was 7 months ago and I noticed Mr. Kline has varied three 
times in his statements to the press about what I said about it and I 
notice Mr. Kuykendall varies from what Mr. Kline says, so I would 
say that 7 months ago I am not going to positively say I said anything 
orthat they said anything. I don’t know. 

Mr. Bennerr. You refuse then to either affirm or deny that you 
made this statement to which I have referred? | 

Mr. Corcoran. I refuse to testify to anything I am not sure about. 

Mr. Bennett. And you are not sure whether you did or did not 
make this statement about divestiture ? ; 

Mr. Corcoran. I do not believe I did but I am not sure of anything 
and I must say my recollection has not been refreshed by the incon- 
sistencies in the testimony of Mr. Kline and Mr. Kuykendall on the 
subject. eee nea | | 

Mr. Bennett. That would be quite a significant thing, would it not, 
and is that the reason you are having such difficulty in speaking out 
directly about it ? 

Mr. Corcoran. Oddly, I have told you that the problem of Tennes- 
see giving up a substantial portion of a stock has happened, and was 
in the record, not off the record, was in the record of Mr. Symonds’ 
testimony to the Commission when he was up before them on the 
financing of the project. 

Mr. Bennett. You say you had a right to go there and discuss any 
aspect of the case. This certainly was an aspect of the case; was it 
not ? 

Mr. Corcoran. Well, if I used the language that Mr. Kline and 
Mr. Kuykendall said, it was an aspect of the case if, particularly, it 
was in the form Mr. Kline put it in which he states he could not possi- 
bly have believed and therefore he could not have possibly been in- 
fluenced and the relationship to which Mr. Kuykendall says that was 
a matter so far in the future it could not have influenced him so I 
don’t think it was that important an aspect of the case. In one case 
Mr. Kline said it was so obviously untrue in his interpretation that 
he could not believe it, and therefore, it did not influence him. 

Mr. Bennerr. Mr. Kline 

Mr. Corcoran. Yes, he did. 

Mr. Bennett. Then neither Mr. Kline nor Mr. Kuykendall quibbled 
at all about the statement they heard you make on this particular 
thing? I am not speaking about other aspects or parts of the testi- 
mony. 

Mr. Corcoran. Now as T say 

Mr. Bennerr. But on this particular thing they made direct state- 
ments and I am sure the record will bear this out. It was not difficult 
to understand, it was a significant statement to them because it had 
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a significant bearing upon the rate of return which is the thing von | 
client was interested in. You 

Mr. Corcoran. My client was not interested in the rate of 
the moment. My client was interested in putting off the problem of 
the rate of return which was the purpose for which I went in, 

Mr. Bennett. I ask you to read your client’s statement. You gaj 
here yesterday that Mr, Symonds had indicated that you should 
to the Commission and say, “Listen, I mean business when | sq ‘ 
Midwestern didn’t get a 7-percent return I am not going to take the 
certificate.” 

Now you say that the rate of return had no significance to— 

Mr. Corcoran. Not at the time of my visit 

Mr. Bennerr. That all he was trying to do was defer it? 

Mr. Corcoran. At the time of my visit in view of the fact tha 
before Mr. Symonds spoke the record had been made for Midwestem 
and its position was that all they wanted was the rate deferred, 

Mr. Bennetr. Which did Mr, Symonds most prefer, an order fe 
a 7-percent rate of return at the time the certificate was issued or 
postponement of the day when a rate would be fixed ¢ 

Mr. Corcoran. Right then what Mr. Symonds wanted was a post. 
ponement on the basis—whether Mr. Symonds wanted it, the position 
of Midwestern on the record was that we wanted a postponement. 

Mr. Bennerr. Your position on the record ? 

Mr. Corcoran. Yes, that’s right. 

Mr. Bennerr. But your position off the record was that you wanted 
7 percent ¢ 

Mr. Corcoran. Not my position. Mr. Symonds—— 

Mr. Bennerr. Your client’s position ¢ 

Mr. Corcoran. Your client’s position. 

Mr. Bennerr. You were supposed to be working for him. He is 
not paying you $60,000 a year—— 

Mr. Corcoran. Wait a minute, I told you before that I work for 
my clients. 

Mr. Bennett. I appreciate that. 

Mr. Corcoran. But I am my client’s lawyer and I have discretion as 
to how I carry out my client’s instructions, and I don’t do anything 
for my client that I think would imperil his interests or would be con- 
trary to what I think I ought to do. 

My independence is sufficiently high so that I can take that position. 

Now on the record as we go into this situation, irrespective of what 
Mr. Symonds said or Mr. Symonds didn’t say, Mr. Freeman and I 
had already taken a position and instructed trial counsel to take a 
position that what we were asking for was to postpone this thing. 

Now I am not saying, I won’t even say that Mr. Kline and M:. 
Kuykendall received an incorrect position. I just don’t know, but 
I do know there were elements in the conversation and elements in 
fact that later on occurred to make it possible that maybe my recollec- 
tion of the conversation was correct, including the fact that Tennessee 
did give up almost a third of the stock in order to effect the Midwest- 
ern financing. 

Mr. Bennett. Mr. Symonds runs this company. Now he told you 
to go to talk to the Commissioners. Which did he want most, the 
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reenit rate of return at that time or a postponement of the day when 
re rate would be fixed ? 

Mr. CoRCORAN. Mr. Bennett, why don’t you ask Mr. Symonds? I 
anit tell you what Mr. Symonds wants. 
’ Mr. Bennetr. You can tell me what he told you and you already 
“ ‘hat’s right, and I also told you that T was sur 
Mr. Corcoran. That’s right, and I also told you that _Was sure 
that he left it to my discretion not to make whatever he said not in- 
consistent with the record. Sty 

Mr. BenNETT. What you are saying is this, let me see if I under- 
sand it correctly : Mr. Symonds told you to go to the Commission and 
tell them he wanted 7 percent or else. You thought that was too 
‘ough, so using your own discretion you went to the Commissioners 
and asked them not to fix any rate but to postpone it to some future 


day. a 
Mr. Corcoran. To do what Midwestern had on the record asked 


ent And that was exactly opposite to what you had been 
instructed by Mr. Symonds ¢ ) 

Mr. Corcoran. No; it was not exactly opposite. It was perfectly 
consistent with what could be done toward getting what Mr. Symonds 
wanted, but all that could be done in view of the state of the record. 

Mr. Bennerr. You figured Mr. Symonds was too bold in asking for 
a 7-percent rate. Then, there was a deadlock, two and two, and the 
best way to get 7 percent was to wa it. ! 

Mr. Corcoran. There are a lot of assumptions. 

Mr. Bennetr. And that you would ultimately get it. 

Mr. Corcoran. There were a lot of assumptions in that question, 
that I knew there was a deadlock 2 to2. 

Mr. Bennett. What? 

Mr. Corcoran. There are some assumptions in that question, Mr. 
Bennett, that I knew it was 2 to 2. 

Mr. Bennett. There was a deadlock. 

Mr. Corcoran. But I didn’t know there was a deadlock. 

Mr. Bennett. I will take your word for it. But in any case, in 
spite of the fact he wanted 7 percent and he wanted it right then and 
there, that he told you to tell the Commission he would not accept a 
certificate unless he got 7 percent, you, nevertheless, went to the Com- 
missioners to plead with them to postpone any final rate fixing for an 
indefinite period ; is that a fair statement of what 

Mr. Corcoran. Yes; as we had already done on the record because 
ithad been done on the record. 

I cannot shift the position of Tennessee on the record to something 
off the record. 

Mr. Bennerr. That is something your boss asked you to do? 

Mr. Corcoran. You know I couldn't. 

Mr. Bennerr. According to yaur interpretation of it, there wouldn't 
beanything unlawful about it? 

Mr, Corcoran. As I have said to you, I thought the wisest thing to 
do was to simply take the position that the corporation had taken on 
the record and let it go at that. 

Mr. Bennerr. What exactly was Midwestern’s position in respect 
torate of return on the record ? 
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Mr. Corcoran. Midwestern took a position on the record that th 
didn’t ask for any determination of the rate of return as a perman 
thing. That all they asked that should happen, and even this wag *e 
so, was that the initial rates scheduled to be charged customers < 
the first 3 years should be allowed to go into effect without dela 
mining where there was an ultimate rate of return. - 

Mr. Bennerr. You are speaking about rates? 

Mr. Corcoran. These are the rates to be charged customers Thi 
is not the rate of return. 

Mr. Bennerr. What rate of return would the proposed rates Mid. 
western submitted in its initial proposed rates bring at the end of 
the third year? 


Mr. Corcoran. An average for the third year of the 3 years, of | 


about 6.26 percent. 
Mr. Bennerr. What would it bring in the third year? 
Mr. Corcoran. In the third year? 


In the third year, if the Commission had not under its plenary | 
powers earlier intervened to fix a rate of return which we certainly | 


should expect it would do before the end of the third year, it woul 
just have been about 7 percent. 

Mr. Bennett. 7 percent ? 

Mr. Bennett. Seven percent ? 


Mr. Corcoran. But, in the meantime, the Commission had 3 years 


to fix the rate under its plenary and continuing powers at any time to 


make a change in rates. And I can’t believe the Commission intended | 
under postponement, intended to wait to fix the rate of return for} | 


rears. 

7 Mr. Bennett. In accordance with your statement, the effect of Mid- 
western’s position on the record was that if just the rates had been 
accepted, it would have turned out to be a 7-percent return at the end 
of the third year? 


Mr. Corcoran. If nothing was done before the end of the third | 


year. 
" Mr. Bennerr. If nothing was done. I am not speaking about any- 
thing being done. 

Mr. Corcoran. Meantime for the average it would have been 6.26. 
By the end of the third year, they would have had altogether a 6.26- 
percent return, and if they had gone on from there they might have 
had a 7-percent return. 

Mr. Bennett. What Midwestern was presenting wasn’t inconsistent 
with what Mr. Symonds was asking you to do? 

Mr. Corcoran. What Midwestern was presenting was that—to 
defer, until we got past the point where we had the Canadian con- 
tract cleared, a determination by the Commission under its plenary 
powers to fix a rate. 


Mr. Bennett. Do you want to state for the record that neither | 


Midwestern nor Mr. Symonds or anyone connected with the cas 
wanted less than 7 percent ? ns 

Mr. Corcoran. At any time wanted it, but we were willing to take 
the risk they would get it. That is different. 

Mr. Bennett. How would you get it? 
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Mr. Corcoran. Mr. Symonds said on the record he wanted a T1- 
reent return, but he didn’t think he could ask for more than 7 and 


Mn Bennett. But nobody connected with Midwestern in the pres- 

entation of this case, either during the presentation or afterward, 

ever let the Commission know they wanted anything less than 7 
reent ? ; 

Mr. Corcoran. They said they wanted a rate of return they were 
entitled to, that they thought that rate of return was 7 percent, but 
that they knew that the Commission would decide what the rate 
ws i You were afraid if the Commission fixed a 614 per- 
cent rate, which the staff had recommended, that the thing would be 
final and, therefore, you felt the best way to handle this was to post- 

ne it to some future time when your chances of getting 7 percent 
would be better? Is that why you decided on this strategy of post- 

nement 

Mr. Corcoran. Of course that is putting words in my mouth which 
Idon't adopt. But may I say, supposing the money market had gone 
down in the meantime and it proved possible for Midwestern, say, 
sometime this year, to borrow at a considerable less rate in the money 
market than was required in October or November of 1959. Then, in 
that case, Midwestern could be financed at less than a 7 percent rate 
of return, could it not, because the cost of the money would go down 
and I understand that one of the things the administration thinks it 
has done is drive the price of money down. I think the money rate is 
less now than it was in November of 1959, thanks to the fight against 
inflation of the administration. I really think itis. [Laughter. | 

Mr. Bennett. I will have to call my colleague, Mr. Derounian, be- 
cause I see you are winking at the chairman or somebody. [Laughter. | 

Mr. Mack. I don’t believe the chairman was in the room at the 
time. 

Mr. Corcoran. We have been talking about inflation and how the 
Republicans have controlled it, Mr. Chairman, and the prospect of 
finding a later rate of return. 

Mr. Bennerr. I don’t know what Mr. Symonds’ politics might 
be, but he certainly isn’t much interested in inflation judging by his 
request about rates of return. 

Mr. Corcoran. Mr. Symonds understands very well, sir, that the 
rate of return is related to the rate at which he can finance Mid- 
western’s certificate. And all these questions, if you want some eso- 
teric knowledge of the state of the financial market, I suggest that 
you talk to Mr. Symonds. 

Mr. Bennerr. I will be glad to talk to Mr. Symonds. But I think 
we have established on the record now that you didn’t follow his in- 
structions. 

_Mr. Corcoran. I followed his instructions, as far as I could, eon- 
sistent with my judgment as to what was courteous and expedient. 

Mr, Bennerr. And that also Midwestern did not change its position 
at any time throughout this entire proceeding so far as the rate of 
return is concerned ? 
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Mr. Corcoran. The position on the record i; 
the position I took. 

Mr. Bennerr. Did you have a different conversation 
Connole than you did with the other two Commissioners ? 


exactly the same a3 | 


Mr. Corcoran. As I told you, I didn’t have a chance to talk to Mr | 


Connole except about the possibility of getting—remember, ] h 
appointment with Mr. Kline, [ had an appointment with Mr. Kiy 
kendall, and the Connole and Stueck attempts were squeezed jin fy. 
tween as I went. Mr. Connole said he didn’t want to talk about ayy. 
thing and I didn’t want to talk about the merits of the case, didn’ 
consider that I had talked about the merits of the case with anyhody 
else, but I didn’t think I had time between my appointments to gy 
anything to Mr. Connole any more than I told you what I said, Ry 
member, I just ran into the office of Mr. Connole. 

Mr. Bennerr. And he threw up his hands in horror, a 

Mr. Corcoran. Not in horror, just as a caution. 

Mr. Bennerr. Just in caution / 

Mr. Corcoran. It wasn’t quite that dramatic. 

Mr. Bennerr. Well, he made it quite dramatic, before you even gg 
into the door. 

Mr. Corcoran. Well, maybe I am insensitive to those things 

r . z = 

Mr. Bennerr. You didn’t know that Mr. Connole was on your sii 
of the case? 

Mr. Corcoran. No. 

Mr. Bennett. He didn’t indicate at all what his position would 
be? 

Mr. Corcoran. No. 

Mr. Bennett. Neither did the other two Commissioners ? 


Mr. Corcoran. No. I never had such a captive audience in my life, | 


None of them told me anything except the gibe Mr. Connole made to 
me when I left. He said, “It is about time rushing around to expedite 
people in the West that I should do something about the rates in New 
England.” 

Mr. Bennett. You figured you got your point across that you 
wanted this rate business postponed until some later time ? 


Mr. Corcoran. You mean in my talks with Mr. Kline and Mr, | 


Kuykendall ? 

I got what we had asked for on the record. 

Mr. Bennett. Pardon? 

Mr. Corcoran. I got what we had asked for on the record, but I 
got less than what we had asked for on the record because the initial 
rates were not put into effect. 

Mr. Bennetr. You didn’t have any indication from any of the Com- 
missioners as to what they were going to do? 

Mr. Corcoran. No. 


Mr. Bennerr. But you got your point across that you wanted— | 


Mr. Corcoran. I don’t know whether I got my point across. 

Mr. Bennett. You tried to get your point across ? 

Mr. Corcoran. I tired to get my point‘across. Mr. Kline says he 
was not influenced by me in the slightest. I couldn’t have gotten s 
point across to him, and Mr. Kuykendall said I had not influene 


him in the slightest so if I had a point, and it was a point to the effect | 
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news | of influencing something nobody was influenced according to their 
ony. 
es Seat According to your statement you didn’t tell any of 
the Commissioners anything that they hadn’t heard from your firm 
Mr; | otattorneys during the trial of the case. 
da} Mfr, Corcoran. I wouldn’t go as far as to say that. When I ex- 
Ky. | lained what Mr. Symonds meant, and we were talking only about 
1 be. | Fre things that affected Mr. Symonds’ judgment and as to what he 
any: | meant that he was simply going to be careful that he got a rate at 
idtt | hich he could certificate Midwestern, we talked about many things. 
bod We talked, about the antitrust laws. We talked about the holding 
sty | gmpany act, we talked about the energy act, we talked about the 
Re. | Federal Power Commission Act. W e talked about the fact that T en- 
nesses was not going to be the supplier of the northern system as far as 
ntly, | making a profit on the gas was concerned. We talked about the con- 
' cern that we had about getting caught in more inconvenience if the 
Midwestern certificate were issued at such a low price that we had to 
merge it as we did Northeastern but what we were talking about was 
got | simply to say that is why Mr. Symonds wants to make sure that he 
tsa certificate he can accept, that is all and all I say to you is we 
ave-— 
Sie | Mp, Bennett. Now, Mr. Corcoran 
| Mr. Corcoran. All we want to do is, “Have you put it over until 
these things have time to work out.” 
ould Mr. Bennett. He had already said that to the Commission in his 
testimony ¢ 
| Mr. Corcoran. He had said most of them, Iam sure. 





Mr. Bennett. What hadn’t he said / 

life Mr. Corcoran. I don’t know. 

eto! Mr. Bennerr. Well, have you followed this policy of going to the 

dite Commissioners, as you did in this case, in all of the cases that you 

Yew | have tried before the Federal Power Commission? Do you always go 
_ back to them and talk to them privately to be sure they understand 

you | what your law firm tried to put across 3 or 4 months after argument 

and trial ? 


Mr. | Mr. Corcoran. Mr. Bennett, as I have told you, this particular year 
| of conversations about the expedition of these two pipeline applica- 
_ tions about which we were invited to file by the Power Commission in 
| order to pursue what it thought was a legitimate aim of public interest 
tT) it wanted to accomplish including getting gas to you in Michigan and 
tial | the Upper Peninsula whom nobody ever offered to do for you before, 
“ | allof these were done pursuant to a promise of the Commission if we 


would try to put two applications together and present them to the 
Commission during the year from October 1959 to October 1960—no 
October 1958 to 1959, that they would try as hard as they could to expe- 
dite, and most—all of my contacts, not most, but all of my contacts 
have been in relationship to that attempt to find ways out procedurally 
he that didn’t involve the kind of collisions or don’t involve the kind of 
4 delays of building the two pipelines including the one to Michigan 
a Be yn in 1959 and 1960. (9 . 

tr. Bennett. You talk about expedition and I am convinced that 
the record will show that was a matter of very minor concern. 

619236039 
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Mr. Corcoran. Expedition ? 

Mr. Bennett. Yes. 

_ Mr. Corcoran. Never when you are trying to build two Pipeling | 
in one year, Mr. Bennnett. 

Mr. Bennerr. I mean in these talks. 

Mr. Corcoran. Expedition in this case, Mr. Bennett—— 

Mr. Bennerr. What you were doing, Mr. Corcoran, as a matte 
of fact, is instead of asking the Commission to expedite that, vot 
were asking them to postpone a decision on the rates. 4 

Mr. Corcoran. Because in this particular case non postponemey; 
meant the risking of a Canadian contract with a deadline withog 


which we could not proceed at all. 
Mr. Bennerr. But you weren’t asking for expedition. 
Mr. Corcoran. But we were asking for procedural adijeatel 
: 
to make the Canadian contracts savable. 


Mr. Bennerr. You talk about procedures. 

Mr. Corcoran. I am talking about expedition and procedures, 

Mr. Bennerr. You were talking about postponement and delay, 

Mr. Corcoran. That is right, in this case, because if we hadn't}! 
would have been the end of the project. It happened in this particula | 
case. 

Mr. Bennett. Let’s forget about expedition and confine it to post 
ponement and delay. 

Mr. Corcoran. In this particular case 

Mr. Bennett. If there were any procedural matters involved y 
far as you were concerned, it was in respect to postponement an(| 
delay ? 

Mr. Corcoran. In this particular case, it happened in order t 
prevent collapsing, we were talking about procedure but the genenl| 
question you threw at me about three questions back was about alld! 
these contacts I had with the Commission. 

Mr. Bennerr. You haven’t answered that question, have you! 

Mr. Corcoran. What was the question, again’ We are so far from 
it now. 

Mr. Bennett. I have forgotten, it has been so long ago. 
Mr. Corcoran. That is right. I am sorry, sir, but as I remem 
ber 

The Cuamman. The Chair would like to interrupt here. 

Mr. Corcoran. All right. 

The Cuatmman. And I cautioned you this morning about arguing] 
back and forth. | 

Mr. Corcoran. I understand. 

The Cuamman. And the Chair is trying to be just as patient i 
order to get all the information. The thing you have testified to,] 
think, has been testified three or four times in the record now. 

Mr. Corcoran. That is right. 

The Cuarrman. And I would like to suggest you refrain. 

Mr. Bennerr. I would like to suggest to you, Mr. Chairman, thit| 
it has been testified to three or four times on the record in three or fou 
different ways. If that is the way you want it on the record, that 
not the way I want it on the record. 
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The CHAIRMAN. The Chair is going to insist we don’t have any argu- 
ments back and forth. Questions and answers, that is the purpose, that 

Deling) isthe way tocarry on an investigation. wegth 
| Mr, Corcoran. May I suggest, Mr. Chairman, if you will listen to 
these questions there are certain assumptions in the questions- oon 

Mr. BenNETT. Just amoment, Mr. Chairman, I ask for definition. 
matte! fr, CorcoraN. ‘There is a little bit of beating your wife in there, but 
t, yo! Tamnot arguing about it . 

The CHAIRMAN. All right. en ell 
emer! Mr, Bennett. You asked the witness to be responsive in his replies 
ithow! and not make a 15-minute speech after each question I ask him. If 
vou can get that assurance, Mr. Chairman, we will expedite this thing 
greatly. { ' 

The Carman. Well, the Chair has suggested that heretofore, and 
Jam hoping we can get compliance. I think a little of it on both sides. 

Do you have a question ? 

Mr. Bennett. Yes; I have lots of questions, Mr. Chairman. 

The CHAIRMAN. Proceed. 

Mr. Bennett. Was this practice of yours of going to talk to Com- 
missioners after the case was tried, as you did in this case, a common 
' practice of yours ¢ 
pos} Mr, Corcoran. Common ? 

| Mr. Chairman, you understand the connotations of the word, that is 
| why we can’t answer questions like that. 
ed} The CuarmMan. You can answer it in your own way. Answer the 
tani} question. ; 

Mr. Corcoran. I will answer the question this way: I had been to 
ler t)} the Commissioners, each Commissioner, as far as I remember it, several 
nen} times during the crucial 1 year in which we were trying to get through 
all!) this pipeline. 

| Mr. Bennetr. Is that—— 

Mr. Corcoran. During that—that is my answer to the question. 
fron} Mr, Bennerr. Now read the question and then read the answer. 
| (Thereporter read from his notes as requested. ) 

Mr. Corcoran. But may I add to this, but I don’t remember that in 
mell:) “any case except this one I had talked to the Commissioners in the inter- 
val between the case, time when the case was argued before the Com- 
mission and the time the case was decided. 

_ | Mr. Bennerr. How many times have you had private conversations 
suit} with Commissioners in the Southern case, and the Northern case, dur- 
ing the past 4 years ? 

Mr. Corcoran. I can’t remember exactly. But any conversations I 
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I had with Commissioners in their offices on their premises, through ap- 
(0) pointments made through their office staff, Mr. Kline testified, 


amounted to about eight times. You told me there were five more on 
| the record. 


| Mr. Bennerr. I didn’t tell you that. 
that) Mr. Corcoran. And Mr. Kuykendall has testified how many times 
out Ttalked with him. I should say that that might be—Mr. Kuykendall 
lat 8} is the Chairman, Mr. Kline is a Commissioner, I couldn’t tell how 
many other times I talked to others in their offices on the premises. 
But I should think that possibly I talked to the others in relationship 
to procedural matters at times when there was a crisis in procedural 
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matters, approximately the same number of times I te ‘th Wy. 
Kline anal M: Kuykendall. oan oe Mt 
Mr, Bennerr. Well, under your interpretation of the act woy 
there have been anything wrong in talking to them about the . 
of the case? meets 
Mr. Corcoran. But I didn’t, I carefully didn’t. There ig & cod 
about thisthing. You just don’t do it. 
Mr. Bennett. And you classify that as a procedural matter? 
Mr. Corcoran. I term the time a rate procedural matter, 
Mr. Bennerr. And any time in which you were asking to expedit 
the case except this last 
Mr. Corcoran. To expedite the case or to rearrange the proceduy 
in such a way that the result would be the expedition of the case 
Mr. Bennetr. And only in this one instance did you ask for delay! 
and postponement ? “ 





Mr. Corcoran. Because we had a crisis there with the Canadian.) 
I 
i 


tract expiring against a deadline. 


Mr. Bennerr. That had nothing to do with the fixing of the ras | 


did it? 

Mr. Corcoran. No; but the procedure to postpone the fixing of the 
rate was a procedural matter but to get back to it, if as a matter of nm 
postponing the fixing of the rate until such time as it could becom 
clear that Mr. Symonds would accept the certificate would have voide | 
the Canadian contract even if the ( ‘ommission had issued a certificat 
on time. TI have answered this about 19 times. 

Mr. Bennett. In 19 different ways. 

Mr. Corcoran. No; not in 19 different ways. I know you han! 
tried to get me to answer it in 19 different ways, and I used to bes 
district attorney myself so I know what you are doing, and I admin} 
your skill in trying to do it. 

Mr. Bennerr. I was just trying to get you to answer it one ways 
that I can be sure what your position is. 

This antitrust divestiture that you had been so dubious abot,» 
uncertain about, would have been a very important thing had it bea! 
discussed, would it not ? 

Mr. Corcoran, No; why would it have been so important Mr 
Bennett ? 

Mr. Bennett. What? 

Mr. Corcoran. Why important, if Tennessee was to immediately’ 
divest ? 

Mr. Bennett. If Tennessee had divested itself and turned Midwes 
loose. 

Mr. Corcoran. When, Mr. Bennett ? 

Mr. Bennett. At the time you told them they might? 

Mr. Corcoran. Well, Mr. Kline said it was impossible if that could) 
have been true. I think you might assume if he had on his det) 
something that said it could not be done that it could not be donea, 
that time. That is a rather strained interpretation, I am not thi) 
much of an unreceptive person. 

Mr. Bennerr. Of course if you made this statement. If Me 
Kuykendall and Mr. Kline are telling the truth about what you did 
say, it is obvious to me, and I am sure it is obvious to you from t| 
way you are answering the questions, that the simple and plain inte!) 
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to let the Commissioners know that because of this possible dives- 





ith Mp oie that the financing of Midwestern was going to be more costly 
and therefore they would have to have a higher rate of return. 

Woul! fr, Corcoran. So, it 1s going fo be more costly because of the 
Meri) givestiture, it would be more costly ! 

Mr. a. Yes, it would be more costly to Midwestern if they 
a oose. 

- oe (ones. All we are are talking about on the record is a 
i wertificate on the basis of Midwestern, that is all there is on the 
edits rar. BENNETT. That is what I am saying. If Mr. Kline and Mr. 

Connole were telling the truth about your statement concerning d ives- 
cedun| jiture it was dropped because it would indicate to both those Com- 
@. | missioners that if what they understood you to say was going to hap- 
dey n it would cost more to do this financing and consequently Mr. 

| ymonds would have to havea higher rate of return. 
neo} “Mr, Corcoran. May I suggest that the only possible theory on 
| which that would happen is if the divestment was going to occur 
erate) immediately before he financed; isn’t that right ? 
| May I suggest you left out one element in this business, the only 
oftie) way that could possibly have any effect on the price of financing was 
of to the assumption 2 Midwestern was going to divest immediately. 
CONE | Bennett. Yes. 
ide | - ae But Mr. Kline said he looked on the record that it 
ificat’) could not be divested immediately and he did not believe me. 
| Mr. Kuykendall said to me all he understood is there might be a 
+ divestiture sometime along in the future. 
har} Now that could not have been significant in the financing. 
i Mr. Bennett. But if, as they stated, they got the impression this 
dmit} was something you were possibly going to do because of antitrust 
tlon—— 
ray % nar Corcoran. When ? 
Mr. Benner. If they had the impression from what you said that 
ut, this was something that was going to happen in the near future 
bet} Mr, Corcoran. But Mr. Kuykendall did not testify to that. 
| Mr. Bennerr. Let me finish the question. If they got that impres- 
Mt} sion it would have had an effect upon their thinking on the rate of 
| return, wouldn’t it ? 
| Mr. Corcoran. When? 
ate} TInrelation to when # 
| Mr. Bennerr. To then. 
ives Mr. Corcoran. Mr. Kline knew possibly I could not be saying that 
| because he looked right on the desk of the financing contract and 
said it could not be done. 
wall Mr. Bennerr. You had a $40 million bank loan you were guaran- 
| teeing’? 
| Mr. Corcoran. For 5 years. 
neil) Mr. Bennerr. If the Joan had been repaid, that would have ended 
thi! that. Would you have to wait 5 years to repay the loan ? 
ih Mr. Corcoran. You have to get somebody to lend you the money 


1 did| 
1 


et 


\ 


torepay it with and it was a Midwestern loan ? 
Mr. Bennerr, Yes. 
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But anyway the significance of this suggestion you were » 
them, if they understood it correctly, would have had 
their adjudicatory processes or adjudicatory thinking. 

Mr. Corcoran. If it had been tied to any specific 
few months or before the financing. 

Mr. Bennert. It would have. 

Mr. Corcoran. It might have, I don’t know. 

Mr. Bennerr. Well, I am saying it was a factor. 

Mr. Corcoran. I don’t know what goes on in their mind but | 
mean, but you see what you are talking about is something that . 
related to time, and Mr. Kuykendall said he did not think there ie 
any urgency about it even as I said to him, and Mr. Kline as] pointe 
out to you very carefully yesterday, gave three newspaper intervjey,| 
within one week in which he said might possibly, might probably 
would. : 

I don’t know what went on in their minds or the interpretatig 
Obviously they didn’t think the same and obviously Mr. Kline unk 
the newspaper reports were wrong said it three different ways oy 
week, "i 

Mr. Bennett. I don’t know what Mr. Kline said to the press becaug 
I was not there. 

He was under oath here and I recall that he was pretty specif 
about what he said, and you have been anything but specific, If 
Corcoran. 

I am sure you will agree with that on this particular point. 


king i 
a bearing a 


sioners in the most recent certification of the Midwestern Co, 

There was a case prior to that, the so-called Southern case. Yow 
firm participated in that, didn’t they ? 

Mr. Corcoran. Yes. 

Mr. Bennetr. Did you, after that case had been in, and advaned| 
to the point the present case had, private conversations with th! 
Commissioners as you did in this case? 


The questions I have asked concerned your talks with a 
' 
' 


Mr. Corcoran. I don’t know at what point I had a private con | 
versation about that case with any Commissioners. Understand that § 


private always means in the public offices of the Commission. 


I don’t like—you understand the connotations of the word “private’ 
all of these conversations as I have said to you are held in the Com-| 
mission’s offices and they are public offices, right in broad daylight ani| 


right on the premises, so they are not private in that sense. 

Mr. Bennetr. Well, it is private in the sense that it is held in his 
private offices and not out on the street corner or hotel or something 
of that sort. 

Mr. Corcoran. That's right, but with the knowledge of the peopl 
other than the Commissioner of the organization it is going on, and 
again, Mr. Harris, we have gone over this this morning. 

Mr. Bennett. Was it wrong to say a private conversation with the 
Commissioner ? 

Mr. Corcoran. With the doors closed. 

Mr. Bennerr. Yes. | 

Mr. Corcoran. It is a private conversation in the sense only that 
it is held in the presence of the Commissioner but it is not private 


' 
: 


the sense that it is secret and that it goes into his appointment bok | 
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sare 9, c adn ? 
pnnett. Isn’t that secret / ; ” 

rin Seay. It is not secret. Of course it is not. 
i Mr, Bennett. In the other part in the case you know you had the 


king ty f 


he ney! conversation. Biss pdt Ie 
a Mt Corcoran. Nothing that is made known to the Commission is 


secret In My definition of the word “secret.” It might be private. 
Mr. Bennett. It 1s secret unless one of the two parties sees fit to 
reveal it; isn’t that true! ’ 4 sh 
butj) Mr. Corcoran. See fit to reveal it. Well, if it happens to be on the 
that} Commission’s records In the Commissioner’s office and in these par- 
Te wy, ticular ones that we are talking about, as you know they have all been 
int talked over at Commission meetings. 


rvien? = Mr. Bennett. Mr. Corcoran as a lawyer you know— 
baby Mr. Corcoran. We are quibbling about the word “private” and we 


arequibbling about the word “secret.” Us 
tatin} © Mr. Bennett. I didn’t say secret. I said private. These private 
unks | meetings with the Commissioners. 
ysow! Mr, Corcoran. All right. i ’ 
; Mr. Bennetr. When I say private I mean private in the sense they 
cau} were in their own offices and that nobody else connected with the case 
was present. 5 iia 
pecifi Mr, Corcoran. As long as that is the definition. 
\ Me} Mr. Bennetr. You andthe Commissioner. That is what I mean by 
private. , nee Saha 
Mr. Corcoran. As long as that is the definition I agree with it. 
nmi} Mr. Bennett. Do you agree with that? 
Mr. Corcoran. I agree with that as long as that is the definition. 
Yor! Mr. Bennerr. Did you have private meetings under that definition 
with the Commissioners in the previous Midwestern case, the Chicago 
matter ? eo 
anced} Mr. Corcoran. I remember as I testified this morning, we are going 
1 th} over the material again, as I testified this morning, I told you that at 
| some point in the southern case where there arose a problem of how 
con? you could settle the differences between the staff of the commission 
tht} and the public utility commissioners of the States of Illinois and In- 
diana, I remember having a conversation with Mr. Kline in which he 
rate’} suggested that if they were sitting trving to determine who should 
om} take jurisdiction of this problem that what should be done as a matter 
ani) of procedure is to bring the commissioner from Illinois and the com- 
missioner from Indiana and sit down and behind a door in the Federal 
his} Power Commission with the Federal Power Commission and work the 
hing} thing out, which under the instructions of the Federal Power Act they 
are to cooperate with local commissioners might have been an easy 
opk} solution of the problem. 
al} Mr. Bennerr. Did you in that case, make the same pitch to the 
| Commissioners privately that you did in this case; namely, that Mr. 
th} Symonds states unless the rate is higher there would be a question of 
whether he would accept the certificate ? 
Mr. Corcoran. Not that I know of. I don’t think that problem 
Mr. Bennerr. Did you discuss the rate of return ? 
tit} Mr. Corcoran. I don’t think that problem ever occurred. We didn’t 
eit} think we were going to have a problem 
nk | Mr. Bennerr. The rate of return was a disputed problem. 
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Mr. Corcoran. We were given a supply at a rate of return, 

Mr. Bennerr. You were given a rate of return that disappoint 
Mr. Symonds. 

Mr. Corcoran. We were given a rate of return which Mr, Symonds 
said he would not take. 

Mr. Bennett. But he took it. 

Mr. Corcoran. Mr. Symonds took it for a particular reagop and 
because it was, he said, that he didn’t want to do it a second time 
Mr. Benner. He hasn’t gotten a rate in this case but he has take, 
it. 

Mr. Corcoran. He has not got the rate. 


Mr. Benner. But he has taken it under the assumption if it ig gi) 


open to him. 


Mr. Corcoran. Which means he has not gotten it which means ly | 


has not gotten it which means he has not gotten a rate. 
Mr. Bennett. He hasa 614 percent rate. 
Mr. Corcoran. No, he hasn’t got a 614 percent. 
There is no commitment to a 614 percent floor in this opinion at ql 
Mr. Bennett. It all depends, I guess, on what you mean by the wor) 


“commitment,” but I will refer you to page 10 of “Opinion No, 39 | 


which says: 
we permitted a rate of return of 614 percent for the southern system and we i 
not contemplate a lower rate of return for the northern system. 
Mr. Corcoran. Well, I mean 
Mr. Bennetr. You are not concerned, Mr. Symonds is not cop. 





cerned, no one is concerned that you might get less than 614 percent! | 


Mr. Corcoran. We don’t know. The Supreme Court has said that 


the Federal Power Commission has a duty from time to time, accori. | 
: , Accor 


ing to change the circumstances, to fix rates. 


If at the time this rate is fixed the circumstances do not justify 64 | 
percent, this Commission is not bound by any opinion to give you | 


61/, percent. 

Mr. Bennett. It is hard to figure Mr. Symonds out. He told yo 
that he would not go to the Commission and say “We will take the 
certificate if it was less than 7,” then. 

Mr. Corcoran. Are we now to southern or the northern case! 

Mr. Bennett. Well, we are on the northern case. 


| 
| 
| 
{ 


I just read you a statement on the northern case. He said he 


wouldn’t accept in the southern case 614. 
Mr. Corcoran. That is the trouble. 


Mr. Bennett. He said he wouldn’t accept it in this case, but he has 


gone ahead with nothing. Is that what you are saying? 


Mr. Corcoran. He went ahead with nothing in this case and took 


his chances. 
Mr. Bennett. Could he end up with less than 614 percent here! 


Mr. Corcoran. That depends upon what he is entitled to, according 
to the cost of money, the cost of service and all the other components 


that go into a rate of return. 


Mr. Bennerr. Under the plan of financing that you people sub 
mitted last December in a private proceeding, could you go on less than 


61, return ? 


on 
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eile tt er 
rcoRAN. I don’t think it is presently Mr. Symonds’ opinion 
sta. can, but you will have him to talk with. I am not gomg to 


on financial details. ' 
foMfr, BENNETT. As a matter of fact, your firm has filed a prospec- 


ys indicating to the Securities and Exchange Commission that you 
t. 

; icoeas. I didn’t file that prospectus. Very able underwrit- 
ers, lawyers and corporate lawyers in Houston file that prospectus, 
+» and 1 am sure they know what they are doing. So it 1s not a per- 
an estoppel on my part if that is what you are talking about. 

Mr. Bennett. Mr. Eeccduh. you mentioned northern Michigan. 


r, Corcoran. Yes. is 
= Bennett. J think you are familiar with that. 


Mr. Corcoran. Yes. 

Mr. Bennett. We don’t have natural gas up there. 1 

Mr. Corcoran. But you are going to have it now maybe, if we 
succeed in building this line. We are the only people who could give 

ou gasin northern Michigan. ; 

Mr. Bennerr. If you and Mr. Symonds don’t get the rate fixed 
ata point where we can’t afford it after we do get it. 

Mr. Corcoran. Mr. Bennett, I am not going to say what the rate 
is going to be. . 

am just simply telling you that all the customers so far as we 
know have agreed to the rate ; all the customers, including the suppliers 
to you, have agreed as to the rate they are willing to pay. 

Mr. Bennett. We have been whiplashed up there between two of 
the big pipeline companies, yours and Michigan-Wisconsin. 

Mr. Corcoran. Not ours, beeause, sir, you have Michigan-Wisconsin 
and Michigan Electric but we supply—we came down here when this 
case was first started 4 years ago. 

Mr. Bennett. I know. 

Mr. Corcoran. And the Upper Peninsula of Michigan, all the busi- 
nessmen and the civic organizations—— 

Mr. Bennetr. You did a very good job. 

Mr. Corcoran. Wanted to be a part of the case but the Commission 
put us out of there. 

Mr. Bennerr. Then the second case started. Midwestern came in 
and they said they would bring the gas as far as one of the corners 
of our area, and then somebody else would take it up from there 
and we are still waiting. One of the companies that was certified 
to bring it has now taken its case to the Federal courts saying that 
under the terms the Commission has fixed it is impossible for them 
to get it up there. 

Mr. Corcoran. Yes; but as far as we are concerned we are 

Mr. Bennerr. The rate we are talking about here has no bearing 
on our case ; has it ? 

Mr. Corcoran. No. 

Mr. Bennerr. Except that you do sell to Michigan-Wisconsin. 
. Mr. Corcoran. We sell it to the people who are the closest to take 
it from us. 

Mr. Bennett. Well, would the rate that is fixed in this case have 
any bearing on the price that Michigan-Wisconsin buys from you? 
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Mr. Corcoran. I think our contract with Michigan-Wisgcongiy ; 
at a fixed rate. he 

Mr. Bennett. It is a contract. From time to time during thi 
last 4 years in our efforts to get the Commission to do something 
about our area, together with many others who have contacted the 
Commission, we have written them letters. 

Mr. Corcoran. I am very glad you did. 

Mr. Bennett. And I learned after this investigation had start 
that you had taken the trouble or interested yourself to such an exten 
that you had one of my letters photostated. 

Mr. Corcoran. I didn’t have your letters photostated. I will ng 
deny that I received a photostat of your letter. 

Mr. Bennett. Do you know who had it photostated ? 

Mr. Corcoran. No. 

Mr. Bennerr. Was it somebody from your company? 

Mr. Corcoran. Not that I know of. 

Mr. Bennett. Tennessee ? 

Mr. Corcoran. Not that I know of. 

Mr. Bennett. Do you know Mr. Dicesare ? 

Mr. Corcoran. Do I know him? Yes; I understand he is an en, 
ployee of Tennessee. 

Mr. Bennerr. Well, are you aware he extracted my letter from 
the public files of the Power Commission, which is where it happened 
to be? I am not making a critical appraisal of these letters but I just 
want to find out why your client took such an interest. 

Mr. Corcoran. I will find out for you. I know—TI have always— 
this is a public file. . 

Mr. Bennett. Yes. 

Mr. Corcoran. I know there were many Congressmen who wrote 
in in favor of getting gas up into the area and I think it was a very 
good thing they did it. 

Mr. Bennetr. Why would someone from Tennessee take the trouble 
to go down and make a list of all the letters written by Members of 
Congress? 

Mr. Corcoran. Maybe they wanted to see how much support they 
had and you were part of the support, Mr. Bennett. 

Mr. Bennetr. Pardon ¢ 


| 
\ 
f 
j 


Mr. Corcoran. You were part of our support. Maybe they wanted | 


to see how many supporters we had and they did get it to you for all 
these people who did get you this gas and maybe it was with your 
help with the Commission you got it, your ex parte, very desirable 
and very proper and very welcome and proper help in an ex parte 
communications to the Commission. [ Laughter. | 

Mr. Bennett. You are calling this ex parte, my letter to the Com- 
mission? Is that an ex parte communication ¢ 

Mr. Corcoran. I do not remember. I don’t remember the content 
of the letter. I am very grateful for any letters that come to the Com 
mission in my support. 

Mr. Bennetr. Why are you describing it, putting it in any category! 

Mr. Corcoran. What is that? 

Mr. Bennett. Each time a Member of Congress writes the Federal 
Power Commission, do you term that an ex parte communication! 

Mr. Corcoran. Well, I think it is an ex parte communication but 
I think it is a very desirable ex parte communication; it indicates 
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here the public interest lies which is what the Commission wants to 
W 


d out. 
= BE 


of ¢ ; : ; ar 
hy Corcoran. I don’t know, sir, which letter it is. 
Vr, Bennetr. Did some anonymous person unknown to you mail 
4 . 9 
oua letter § pir rss sal Laisa 
air. Corcoran. I pick out a lot of things and Mr. Dicesare, if he got 
iheletter, possibly that is where I got it from. 
Mr. Bennett. Did you get it ee one of the members of your firm, 
Mr, Beckstrand, who is with you today ¢ Labia. 
Mr. Corcoran. I don’t know. I have seen a copy of letters and a 
list of letters from Congressmen supporting our project. 5 oll 
Mr. Bennerr. Would you like to ask him whether you got it from 


wnett. Was it my letter of September 26, 1959, that you got 


im? 
im ! ’ a 
Mr. Corcoran. Mr. Beckstrand, I don’t know where I got this from. 


Did you get it from—but I am very interested in who supported the 
project and you were one of the ones who did, Mr. Bennett, and I am 
not criticizing you for it and I did not raise this problem. I must 
say you have raised it yourself and I commend you for the help that 
I snare. I am curious to know why you selected my letter. 
Did you show my letter to anybody ¢ 

Mr. Corcoran. I haven't shown the letter. 

Mr. Bennett. I mean did you try to show it to somebody ? 

Mr. Corcoran. What ? 

Mr. Bennerr. Did you tell Mr. Harris, the chairman of our com- 
mittee / 

Mr. Corcoran. I told Mr. Harris when we—when I first saw Mr. 
Harris, at his request some time ago, I told him that we had a lot 
of support from a lot of Congressmen, and he asked me, among 
others, if we had any support from you and I said yes, that I thought 
the upper Michigan thing was very important to you and that you 
had helped us a great, great deal and I was very appreciative of it. 

Mr. Bennert. I wasn’t trying to help you on the rates, was I, Mr. 
Corcoran / 

Mr, Corcoran. I am always sure about. the rate, as I told you, Mr. 
Bennett, we will get the rate we are entitled to. We will get the rate 
ina Commission proceeding or we will go to court to get the rate we 
areentitled to. 

Mr. Bennerr. But I am not sure though that it will be a rate that 
is good for the consumer. 

Mr. Corcoran. What is that? 

Mr. Bennerr. I am not sure it will be a rate that is good for the 
consumer. 

Mr. Corcoran. Mr. Bennett, as I told you, our contract with 
Michigan-Wisconsin is a firm contract. I don’t think your rate prob- 
lems will be a problem of relating to us, I think they will be prob- 
lems relating to the adjustment between the company up in your dis- 
inet, Michigan Electric and Michigan-Wisconsin. We deliver to 
Michigan-Wisconsin. 

Mr. Bennerr. Why did you attempt to show my letter to the chair- 
man of the committee ? : 
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Mr. Corcoran. As I remember, Mr. Chairman, I told yoy that] 
knew we hadn’t done anything wrong, that there had been very ver | 
universal support in the Northern States of this country for this pro 
ect because it was the only one that could get gas to Michigan, and hy 
asked me who there were in the northern counties, and I think you 
name was included with the others. 

Mr. Bennett. Did you have any other letters with you other thy 
this ? 

Mr. Corcoran. I know there are several letters. I think I showei 
him a list of letters, I don’t know. 

Mr. Bennett. Did you have a letter from the Governor of om | 
State or from our Senator ? 

Mr. Corcoran. I had a letter from the Governor of your State aj 
the Senator from your State, yes, I think Michigan has been ungy, 
mous irrespective of party in getting this gas into these Northen | 
States and I think that has been true on both sides of the political feng 
in Wisconsin and Minnesota too. 

Mr. Bennett. Well, all of the letters that you took the trouble jy | 
look up, either from the Governor of our State or from our US, Sq. | 
ators or from me in respect to this case were all letters which deal | 
with one thing, namely, to get the Federal Power Commission to get, | 

Mr. Corcoran. To act. 

Mr. Bennett. To act in order that one of these pipeline companis | 
could bring gas close enough to our area so that we could get it; isn} 
that true ? 

Mr. Corcoran. That is right. Through us, who were the only | 
people who could bring it to you. 

Mr. Bennett. In the first case there were both your company an | 
the other pipeline companies. . 

Mr. Corcoran. Could have but the Commission turned us all dow 
because nobody could present a project which was feasible without | 
hurting other customers, as the Commission thought, unduly. 

Mr. Bennett. The reason you brought this to the attention of th 
Chairman was because you thought what a good fellow I was and it 
would help you? 

Mr. Corcoran. I brought it to the Chairman among the other list 
of letters I had because I wanted to show him that this project hai 
been considered to be in the public interest by everyone in thos 
northern counties including you and the very difficult situation of the 
Upper Peninsula of Michigan. 

And I am sure I didn’t say anything about you except in the mos 
laudatory terms for having helped us at that way, Mr. Bennett. 

Mr. Bennett. I just wanted to know. I never received a call from 
you myself or any communications from you. 

Mr. Corcoran. If you don’t mind, Mr. Bennett. 

Mr. Bennett. I know, I like to be praised. 

Mr. Corcoran. At this time I was not going looking for contacts | 
with Congressmen. The Chairman asked me to come down and s | 
him, I didn’t ask to come down and see the Chairman. 

Mr. Bennett. But you didn’t have any letters ? 

Mr. Corcoran. I will write you a letter of appreciation now if you 
want meto. [Laughter. ] 

Mr. Bennerr. But you were not grateful to anybody but me at the 
time you talked to Mr. Harris? 
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Mr Corcoran. I think I told Mr. Harris there was universal sup- 
rt including both Republicans and Democrats and they were all 
anxious that we should have made it possible to meet the dead- 


ually on stn Tec ee ges 
tne by October 31 or there would not have been any gas for you in 


Michigan this year if we are lucky enough to get the line built in time, 
Mr, Bennett. Well, I introduced legislation to try to give the Fed- 

eral Power Commission authority to force pipeline companies into 

areas such as mine that are remote and that are not as profitable. 

My experience has been this: The big pipeline companies of the 
country skim off the cream. They go into the high density areas, in- 
dustrial areas, where the profits are greatest, and they leave the out- 
lying areas alone, even though they are economically feasible and 
roftable. They are less profitable than the big city areas. I happen 
to come from one of those areas where the use of natural gas would 
he economically feasible and profitable. I think we have proven that, 
but we are still at the mercy of the pipelines. 

The Federal Power Commission, under present law, does not have 
authority to say to pipeline A, “You go into this area, it Js economi- 
cally feasible, it is profitable, you go in there and serve it.” They do 
not have that authority and that is one of my big concerns. 

But getting back to this letter, and I appreciate all the kind remarks 
you have made about it today. I am certainly happy to know that 
you selected mine from a list of how many, 75, was it / 

Mr. Corcoran. It was a very well written letter, Mr. Bennett. 

Mr. Bennerr. Thank you very much. [Laughter.] Was mine the 
only one that was reproduced ? ' 

Mr. Corcoran. I don’t think so. I wouldn’t know. I will find out. 

Mr. Bennetr. Well, was it reproduced because of its general ex- 
cellence ¢ 

Mr. Corcoran. If it is reproduced it is a reproduction, so far as I 
know, in the Federal Power Commission. 

Mr. Bennett. Have you looked at it now ? 

Mr. Corcoran. Yes, I recognize this letter. 

Mr. Bennerr. It is a letter of September 

Mr. Corcoran. This is not the only letter as I remember. 

Mr. Bennetr. Oh, no: I have written others, but this is the letter 
you have had photostated. 

Mr. Corcoran. This is the only letter I have. I don’t know—— 

Mr. Bennett. This is the letter you brought up to Mr. Harris. 

Mr. Corcoran. Along with a list of other letters, but again I tell 
you in order to show that we were very sincere and we had great pur- 
pose in getting this gas in. 

Mr. Benner. Do you have other letters of mine ? 

Mr. Corcoran. I know that there are other letters of yours, and 
maybe I have them, but I mean I have a great many letters that 
are just simply, and we have accumulated these letters over a long 
time, 

Mr. Bennerr. I have probably written a dozen letters down there? 

Mr. Corcoran. That is right, Mr. Bennett. As a letter of com- 
mendation for our project comes in from you or anybody else, it has 
been a habit of mine to know who has been behind us. 

Mr. Bennerr. But you didn’t take the trouble to find that out until 
after this hearing got underway, did you? 
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Mr. Corcoran. I think we knew about the letter from You, sip } 
e 9 MM, 


before this hearing came out. 

Mr. Bennett. But the letter was not photostated ? 

Mr. Corcoran. I don’t know whether it was or not. As T gay 1 
have so many things to do, I scramble over so much ground, | don’ 
‘ ; ’ 
have time to catch the photostating of any particular letter, but J 

appreciate your support. 

I think it was very instrumental in making the Commission think 

that we were serving the public interest with this Canadian ogg 
_ Mr. Bewnerr. You had our complete support, or any other pipe 
line would have had our complete support, to bring gas anywher 
near enough to our area So that we could get it at a price we could 
afford to pay for it. 

Our interest was in getting it near that area. 

I must say that one of the things we are concerned about jg the 
price we have to pay; that is very important. This rate of retur 
not only to us but to all consumers, is why I have been concerned about 
the operations respecting discussions with Commissioners on the ques. 
tion of what a rate of return should be, such as occurred in this cage 

Mr. Corcoran. The Michigan Electric contract is not with us, as 
T understand it; it is with Michigan Wisconsin, is it not, Mr. Bennett! 

Mr. Bennetr. We don’t 

Mr. Corcoran. We can’t be a direct supplier to you. We stop at 
Marshville, Wis. 

Mr. Bennett. Some pipeline company—— 

Mr. Corcoran. There is an intermediary pipeline company called 
Michigan Wisconsin which buys from us and sells to Michigan Elec. 
tric. I know there are some proceedings before the Federal Power 
Commission with which you will understand I am not immediately 


do 





concerned because we sell to whoever is geographically located to take 


from us. I don’t know the status. 

Mr. Bennett. We don’t have gas because there is no pipe line which 
has yet indicated a willingness to supply our area, unfortunately, at 
a satisfactory rate, that being one of the chief reasons now why it 
is not being brought up there. 

Mr. Chairman, I would like to have this letter—you identified this 
letter of September 26, 1959. 

Mr. Corcoran. I know this letter, sir. I said I have seen this 
letter. 

Mr. Bennett. Put in the record at this point. 

The CHarrman. Well, it is the gentleman’s own letter and cer- 
tainly he can identify his own letter and he may include it in the ree- 
ord if he wishes at this point. 

Mr. Bennett. Yes, I want to identify it in the record as the letter 
Mr. Corcoran brought up to show you or try to show you. 

The Cuatrman. I observe that there is a reply according to the 
copy presented to me. Do you want that included in the record too! 

Mr. Bennett. Yes. 

The Cuamman. Let them be included in the record at this point. 
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(The letter referred to follows :) 


HOUSE OF REPRESENTATIVES, 
Washington, D.C., September 26, 1959. 
Michigan Gas & Electric Co., Michigan-Wisconsin Pipe Line Co., Midwestern 
Be Gas Transmission Co., and Trans-Canada Pipe Line Co. Docket No. 


(}-18313-16. 
OME K. KUYKENDALL, 
aaa, Federal Power Commission, 
Washington, D.C. ; ; : 

Dear Mr. KUYKENDALL ; This proceeding is presently under consideration by 
one of your hearing examiners, Mr. Emory Woodall. It involves, among other 
things, the question of bringing natural gas to the Upper Peninsula of Michigan. 
As you know, this is a matter of vital concern to the people of my district, a 
fect which I have emphasized in our previous discussions. : : 

In an opinion issued by the Federal Power Commission last year, Upper 
Michigan’s needs for natural gas were recognized and the gas transmission 
companies involved in the case were urged to give our requirements their urgent 
consideration. Thus, the economic justification for bringing natural gas to 
this area is not in dispute, although the question of which transmission company 
will bring it from the State line into Michigan is an issue in the present pro- 
ceedings. I am not interested or concerned with that issue. I am only in- 
terested in having the Federal Power Commission give its approval toa quali- 
fied gas transmission company to bring us this fuel at the earliest possible date. 

It is brought to my attention this week that a move might be made on the part 
of the Michigan-Wisconsim Pipe Line Co. to sever the Upper Peninsula part of 
the case from the present proceeding. I would be vigorously opposed to the 
granting of such a motion because it would mean a further delay of the Com- 
mission’s approval of natural gas transmission to the Northern Peninsula. It 
seems to me that the issue of which company shall bring the gas here is one 
that the Commission can decide now. For selfish reasons it might be advan- 
tageous to the Michigan-Wisconsin Pipe Line Co. to delay a decision on the 
Upper Michigan case until a later date. But I strongly emphasize that such 
a delay would be against the public interest and would adversely affect the 
welfare of our people. We have been very patient during the years this issue 
has been pending before the Commission and we do not want to be shunted aside 
at this point because of a fight as to who will transmit and distribute the gas. 

The purpose of this letter is to urge you and the other members of the Federal 
Power Commission to order, if necessary, that Upper Michigan’s case be ad- 
judicated in this proceeding and to deny any dilatory motion to sever us from 
the present case. 

With kindest personal regards. 

Sincerely, 
JoHN B. BENNETT. 


FEDERAL POWER COMMISSION, 
Washington, October 12, 1959. 


Subject: Docket Nos. G-18313 et al. Midwestern Gas Transmission Co., et al. 


Hon. Joun B. BENNETT, 
House of Representatives, 
Washington, D.C. 

Deak Mr. BENNETT: By order issued October 2, 1959, the Commission waived 
the intermediate decision procedure in the above-entitled proceeding, set the date 
of October 15, 1959, as the date for filing simultaneous briefs and fixed October 
20, 1959, as the date for oral argument before the Commission. 

_ This action by the Commission brings all issues, including the matter men- 
tioned in your letter of September 26, 1959, that is, the question of natural-gas 
service for the Upper Peninsula of Michigan, before the Commission for as 
expeditious a decision as is possible. 
Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 











620 EX PARTE COMMUNICATIONS 


Mr. Bennett. Will you glance at the list which I have handed j, 


counsel, the nine-page list, of Members of Congress, including myself. | 
’ 


who wrote the Commission in respect to this case ? 

I understand you, the Tennessee Company, made a copy of this jig 
several weeks ago. 

Mr. Corcoran. This is the American Louisiana Pipe Line Co, 
is that not ? 

Mr. Bennetr. Well—— 
Mr. Corcoran. Isn’t this another case? Isn’t this another docke 
sir? 

Mr. Bennett. Well, these are all Tennessee cases, including the— 


, Sit, 


Mr. Corcoran. There is the old consolidated proceeding, that js | 


right, docket G-—2208; it is not the one in which you are immediately 
concerned now. This is the first case in which all applications wer 
dismissed. 

Mr. Bennett. Have you seen this list before? 

Mr. Corcoran. I haven’t seen this list before ; no. 

Mr. Bennett. Have you seen a similar list ? 

Mr. Corcoran. I have seen a list in relationship to our own docket. 

Mr. Bennetr. There are some other cases besides the one that Mid. 
western is involved in ? 

Mr. Corcoran. That is right, sir. 

T don’t recognize this list as such, sir. We kept a list of our ow, 
But this is the docket—this back page, just the back page is the 
docket for the Midwestern northern system. As I turn it over, ! 
looked at American Louisiana at the top of it. I have not seen this 
list as such. We have our own list, sir, that he kept out of the public 
files of the Commission. 

If I may suggest, Mr. Chairman, on these list normally, as I se 
them from time to time, the names of Governors, the names of mayor, 
the names of chambers of commerce, and many others are present 
besides Members of Congress, either in the House or the Renate 
That is what my lists are about. 

Mr. Bennetr. Would you characterize letters from Members of 
Congress, including my own; would you put them in the same 
category ? 

Mr. Corcoran. As improper ? 

Mr. Bennetr. No; in the same kind of an ex parte contact. 

Mr. Corcoran. Well, I think they are essentially 

Mr. Bennerr. Wait a minute. 

Mr. Corcoran. Well, I think my answer would be yes, but they 
would be a proper ex parte contact. 

Mr. Bennerr. Would you put them in the same category as the 
private discussions you had with the Commissioners / 

Mr. Corcoran. Aren’t they essentially the same thing ? 

Mr. Bennett. I didn’t get your reply. 

Mr. Corcoran. Yes, I said I think they are essentially an ex parte 
contact, and I think a perfectly legitimate one. 

Mr. Bennerr. Do any of these letters so far as you know deal with 
rates of return for a specific company ? 

Mr. Corcoran. I don’t know, sir. 

Mr. Bennett. Do you see a difference between you, as a paid rep- 
resentative of a specific company talking privately to Commissioners 
about your clients’ cases, as against a letter from a Member of Con- 
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gress who is urging the Commission to give favorable consideration 
| ‘o the extension of natural gas into his State or district? _ 

Mr. Corcoran. Of course we come in a different status in our ap- 

roach to the Commission, but I think that my attempting 
Pr. Bennett. Your approach is in a different capacity ? 

Mr. Corcoran. The approach is in a different capacity. 

Mr. Bennerr. Your approach is that of an attorney representing 
his client for a specific purpose, either of winning his case or giving 
him the most favorable decision possible, 

Mr. Corcoran. Of course that is my position. — 

Mr. Bennett. The other position is to get service. 

Mr. Corcoran. But I would be willing to say to you, although I 
don't know, that maybe some of these letters did urge that very point 
of not letting the Canadian contract flop. 

Mr, Bennett. What? 

Mr, Corcoran. I would assume that some of these letters from some 
of these public representatives very properly may have urged to the 
Commission that they shouldn’t let the Canadian contract default. 

Mr. Bennett. But you know—— 

Mr. Corcoran. So that the purpose in both cases is the same. 

Mr. Bennett. Do you have any letters from Members of Congress, 
including myself, which asked the Federal Power Commission to 
concern itself with the rate of return ? 





Mr. Corcoran. I just don’t know. I have never looked at those 


letters from that point. 

Mr. Bennerr. You have looked at mine. Do mine concern them- 
selves ——— 

Mr. Corcoran. No, as I looked at it, as you gave me the copy, does 
not concern itself with the rate of return. What I was concerned 
with was just postponing a decision on the rate of return and not 
asking for any particular rate of return as long as I didn’t get a 
condition subsequent that made the Canadian contract inoperable. 

Mr. Bennerr. The rate of return is where a company makes its 
money. In this case, the difference between a 614 percent rate of 
return and a 7 percent rate is about $15 million over a 20-year period. 
So that, in my judgment, is quite a different situation to the one where 
a Member of Congress or a Governor is trying to solicit the aid and 
cooperation of the Federal Power Commission in seeing to it that 
natural gas is brought to his area. I wonder if yours is different 
from mine ¢ 

Mr. Corcoran. I know you have a different status in the case. I 
think in both situations the approach is proper. 

Mr. Bennert. I call your attention to my letter, which I think is 
typical of most letters written by Members: 

In an Opinion issued by the Federal Power Commission last year, Upper 
Michigan’s needs for natural gas were recognized and the gas transmission com- 
panies involved in the case were urged to give our requirements their urgent con- 
sideration. Thus, the economic justification for bringing natural gas to this 
area is not in dispute, although the question of which transmission company 
will bring it from the State line into Michigan is an issue in the present pro- 
ceedings. I am not interested or concerned with that issue. I am only interested 


in having the Federal Power Commission give its approval to a qualified gas 
transmission company to bring us this fuel at the earliest possible date. 


Mr. Corcoran. At the earliest possible date. That is what I have 
been concerned with, too, Mr. Bennett. [Laughter.] 
619236040 
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Mr. Bennetr. Except insofar as the rate is concerned. 
league suggests at the highest possible rate. [Laughter.] 

Mr. Bennett. I guess that is all, Mr. Chairman. 

The CHatrman. Mr. Rogers? 

Mr. Rogers. Mr. Corcoran, in regard to that last observation by tw 
members; this gas is property, isn’t it ? at 

Mr. Corcoran. Yes. 

Mr. Rocers. Private property owned by people; is it not? 

Mr. Corcoran. Yes; that is right, sir. 

Mr. Rocers. And there isn’t any law that a man can have his prop: 
erty just taken away from him in this country without proper return, 
is there ? 

Mr. Corcoran. No. 

Mr. Rogers. I think that is what happens in Russia, isn’t it? 

Mr. Corcoran. Yes. 

Mr. Rogers. And some of the other countries that have adopted 
ideologies. 

There have been lots of observations made here, too, about the price 
of this gas being so high and causing the people, in areas that don‘ 
have gas, trouble, and those same areas are producing automobiles that 
have been causing us folks down in the gas country a little trouble. 
too, insofar as price is concerned, and the furniture dealers the same 
way. I just want to make those observations because there seems to 
be a situation in the mind of some people that natural gas belongs 
to the public and no one has got. a right to deal in it. 

I just want the record to reflect that it is private property and it 
belongs to people. 

Now, with regard to this situation that is going on here, there was 
quite a bit of talk between you and Mr. Bennett about a statement made 
by Mr. Kuykendall and by Mr. Kline. 

I don’t recall during the time that I have been in these hearings that 
any quotation of these men is in this record, any direct quotation, and 
I was wondering if during any absence which I am sorry about, if 
there was a quotation and that you are familiar with the little quotation 
of either of these two men ? 

Mr. Corcoran. I don’t think anybody has put any literal quotations 
into the record. 

Mr. Rocers. I think that is—— 

Mr. Corcoran. They interpret what they said to each other or what 
they heard somebody else say. 

Mr. Rocers. I think that is right. 

Mr. Corcoran. It is 7 months ago that all this happened. 

Mr. Rocers. I think the record ought to clearly show that, and I 
think the record ought to clearly show, too, that there has been an 
obvious attempt to create a situation that would indicate that a man 
as an attorney representing a client doesn’t have the right to do every- 
thing possible to help that client out within the law. 

Do you know of any such rule as that ? 

Mr. Corcoran. I have always said, Mr. Rogers, and Mr. Bennett 
and I have been colloquying about it for a day at least, that I thought 
that, I was sure, that everything that I did do was within the law, and 
I think some other members of the committee with whom I have cal- 
loqued, too, have thought that probably I was right. 
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We are now in this gray area beyond the law, where we talk about 
impropriety, and the difficulty is that impropriety is a subjective 
thing, Where a sense of propriety apparently is the personal posses- 
gion of everyone, and the difficulties that we have, are difficulties of 
defining what when you get beyond the law and everything is within 
the law is nevertheless inappropriate. 

Mr. Rocers. When I was engaged actively in the practice of law, 
it was my understanding that is what my clients paid me for, and I 
ist wondered if there have been any changes in that philosophy. I 
didn't know how far we had gone in some of these ideologies or 
philosophies that had been adopted. But I hope that has not been 
changed. ' , , 

Now, with regard to this particular case, your observations, insofar 
as the members of the Commission were concerned, as I understand 
it, and you correct me if I am wrong, was to see that the deadline 
insofar as the Canadian contracts were concerned did not pass without 
something being done to allow a certificate to be granted. Is that 
correct f : 

Mr. Corcoran. That is correct, sir. 

Mr. Rocrers. And insofar as the rate of return was concerned, it 
wasa matter that did not have to be decided at that time? 

Mr. Corcoran. That is right, sir. 

Mr. Rogers. Now, Mr. Corcoran, is the determination of the rate 
of return a very simple matter that can be handled with just a flip 
of the wrist or twist of the tongue or is it a highly complicated matter 
involving the rights of many people ? 

Mr. Corcoran. It is a very complicated matter and at this time, it 
is especially complicated because it depends to some degree upon the 
cost of borrowing $50 million in this case or $100 million if you are 
going to refund, and borrowing $100 million on long-term money right 
now, Mr. Rogers, is a very complicated problem. There is no way to 
know how much it is going to cost you, except to gzo out and find it, 
and have somebody sign a contract to lend it to you. 

Mr. Rogers. And that $50 million, or whatever amount of money 
you borrow, was money that was put up by the people living here in 
the United States, citizens and taxpayers who expected a return on 
that money or they wouldn’t loan it to you, would they ? 

Mr. Corcoran. That is right, sir. Money they would otherwise 
spend on an automobile in Detroit. 

Mr. Rocers. And that is a matter that has to be taken into consider- 
ation by the Federal Power Commission, not only insofar as it affects 
the people loaning that money but also insofar as it might affect the 
consumer in this public utility matter ? 

Mr. Corcoran. That is right, sir. 

Mr. Rogers. Now, insofar as expedition of this situation is con- 
cerned, as a practicing attorney, Mr. Corcoran, aren’t you always 
anxious in a matter you are handling to try to get it handled always 
ny as possible 
_ Mr. Corcoran. Try to get it decided, Mr. Congressman, to try to get 
it decided. 

Mr. Rogers. Was there anything wrong with what you did in your 
own mind insofar as discussing this matter with the members of the 
Commission ? 
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Mr. Corcoran. I don’t think so, sir. I am very sure in m own 
mind that it was perfectly appropriate, Other people have differeno 
of opinion about it. 


Mr. Rogers. Now a question was asked you, Mr. Corcoran, if ou | 


follow this practice in all your other contacts with these several Con. 
missioners. 


| 


| 





Now, my understanding of the definition of the word “practic” | 


would be a repetitive thing, that is there would be much repetition of 
doing the same act, and I don’t recall the record showing the establish. 
ment of any practice on anyone’s part of doing this. Am I wropno 
about that now, or has there been that step ? 

Mr. Corcoran. Mr. Rogers, while you were out, I think there was 
conversation that during a particular year, when, after the rejection 
of all applications to serve communities like Mr. Bennett's the Com. 
mission invited Tennessee Gas to try to put together two new pro. 

osals which had to be gotten through in a year, and promised expe. 
dition on it. 

I was to a certain degree during this particular year deputized to 
make sure it was expedited as much as possible, and in an effort to 


secure that expedition, or as in this particular case to separate issues _| 


which could be decided from those which could not be decided, so 
that the contract would not be defaulted. There is evidence in the 
record that it is correct I have seen several Commissioners several 
times, particularly the Chairman, who has been very, very helpful in 
this expedition, and I have always felt that since, after all, the Con- 
mission was an arm of Congress, and I am sure that Congress in 
passing the Federal Power Act meant it should get gas to people 
who wanted it and not find ways to not get gas to people who wanted 
it through indecision, that it was perfectly appropriate for me in view 
of the promise of expedition made to the company at the time it tried 
this almost. impossible job, which I would say, sir, only Texans could 
accomplish, that I was within my rights appropriately seeing what | 
could do to expedite these things within the time allowed us. 

Mr. Rocers. Mr. Corcoran, the question of how many trips you had 
to make would depend upon the circumstances surrounding that par- 
ticular case, would it not 

Mr. Corcoran. That is correct, sir. 

Mr. Rocrrs. Now, the rate of return that has been discussed and, 
as you pointed out, would be determined by actually the rate of interest 
that you have to pay on money when you get down to the basic 
proposition 

Mr. Corcoran. That is right, sir. 

Mr. Rocers. That rate has not yet been determined, has it, Mr. 
Corcoran ? 

Mr. Corcoran. No, sir. 

Mr. Rocers. There has been some reference made as to whether or 
not a floor had been set on that rate of 614 percent. 

Now, as an attorney who is familiar with these things, Mr. Corcoran, 
the language read by Mr. Bennett insofar as the possibility of the 
Commission contemplating a lower rate in that—in the future, would 
that be binding on the Commission ? 

Mr. Corcoran. No, sir. 

Mr. Rogers. And it wouldn’t be binding on the courts, either, would 
it, Mr. Corcoran ? 
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Mr. CorncoRAN. No, sir. ; 
Mr. Rogers. There is one other question I had in mind, Mr. Cor- 


coran—l believe that is all at the present time, Mr. Chairman, if I may 
reserve a little time to come back to the question. 


The CuamrMaN. Mr. Derounian? 
Mr. Derountan. I yield to the gentleman from Michigan for a 


ie Dawes. I just wanted to ask you a question or two that I 

overlooked regarding a letter from a Member of Congress. 
For example, a Member of Congress writes a letter to 2 commission, 

and addresses it to the Chairman of the Commission, do you call that 


anex parte contact? — eRe at 
Mr. Corcoran. It is an ex parte contact. I think it is a proper one, 


vier Bennett. Why is it ex parte? 

Mr. Corcoran. Well, you write the letter, sir, without letting the 
other side see the letter, if there is another side. 

Mr. Bennett. Well, the letters go into the Commission’s public 


files. , ; , 
Mr. Corcoran. So do my conversations go into the Commission’s 


general knowledge. 

Mr. Bennett. Well,now. [Laughter. ] 

Mr. Bennett. One of them goes into the Commission’s public files 
and the other goes into the Commissioner’s general private knowledge; 
isthat right ? 

Mr. Corcoran. The Commission’s general private knowledge, but I 
am not arguing with you, sir. 

Mr. Bennetr. I want the record clarified, because to my mind a 
letter written to a Commissioner either by a Member of Congress or 
anybody else, that goes into the public files, is not an ex parte contact 
because it is available to anybody to see. 

Now, the contact you had, or any similar contact, is a private contact 
between the Commissioner and yourself and the only way it ever 
becomes public knowledge is if you or the Commissioner reveals it; is 
that not true? 

Mr. Corcoran. If the Commissioners reveal it to each other, so far 
as—the only thing that is important, sir, is whether they have an 
effect on Commission action, and if the Commissioners reveal it to 
each other 

Mr. Bennerr. I think it is important how we characterize it. 

Mr. Corcoran. I am going to agree with you on this, Mr Ben- 
nett—— 

Mr. Bennett. Pardon? 

Mr. Corcoran. I am willing to agree with you on this. 

Mr. Benner. Yes: all right, that is all. 

Mr. Drrountan. Mr. Corcoran, I would just like to make this 
observation on the testimony of the gentleman from Texas where he 
suid: “Isn’t gas private property?” It is private property, but it is 
also a natural resource subject to regulation by a commission or com- 
missions. And thank God for that. 

Mr. Rocers. Would the gentleman yield ? 

Mr. Derocntan. Just for a moment. 
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Mr. Rogers. Since when did the natural resources of this coyp, 
try, that are owned by private individuals, become public property t; 
be controlled by a commission ¢ — 

Mr. Derountan. It is a natural resource because you have Jaws of 
conservation and they can cut the supply off or on depending upon th 
national welfare. 

I don’t think the gentleman from Texas ought fo worry about your 
doing the best for your clients because I must say in all frankness tha 
Tennessee had its money’s worth from you, and you have been very 
diligent in pursuing the whole subject. 

Now, Mr. Rogers also asked you, “Was there anything wrong with 
what you did in your own mind insofar as discussing of this matte 
with the members of the Commission” and you said, “I don’t think 
so,sir.” That is like asking Mr. Khrushchev 1f he did anything wron 
at the press conference yesterday. He will say, “Of course not,” So 
it is not that simple a matter, and I am not trying to be insidious abont 
this thing or cast any innuendoes in that regard, but it is a self. 
serving question to which the answer is obvious in your case. Yoy 
are going to have to say “No.” 

Mr. Corcoran, what puzzles me a little, if what you did was com. 
pletely legal and within the spirit and letter of the law, in that yoy 
could have talked to the Comission at any time upon any subject 
under discussion, is why in all of these conferences with the various 
Commissioners did you not. talk to all three of them, Connole, Kuyken- 
dall, and Kline at the one time instead of picking them off one by one! 

Mr. Corcoran. I would have loved to have talked to them all at one 
time. It is very, very hard, Mr. Derounian, to ask three Commis. 
sioners of the Federal Power Commission to convene in one room and 
have a Commission meeting. 

Mr. DerountaAn. There was no Commission meeting. You had 
these private conferences with them. 

Mr. Corcoran. I am saying—— 

Mr. Derounran. Why couldn't you have Mr. Kuykendall and Kline 
and Connole come into one room and vice versa ? 

Mr. Corcoran. I would have loved to arrange it, Mr. Derounian. 
But understand, I call up and asked for an appointment and I could 
hardly ask the Chairman of the Commission in substance, “Would 
you convene a Commission meeting for my benefit 

Mr. Derountan. You didn’t care if they had a Commission meeting, 
just that they be physically present ¢ 

Mr. Corcoran. That would be the same thing, sir. 

Mr. DerountAn. When you went to see Mr. Connole one day as you 
testified, you didn’t have a previous appointment. You just stopped 
in: isn’t that right ? 

Mr. Corcoran. That is right. 

Mr. DerounIAn. So that you didn’t always make appointments! 

Mr. Corcoran. Well, I will say this, sir, 1 would always make an 
appointment through the secretary, if I can. But I found sometimes 
that if I go down personally, sometimes I am luckier in getting an 
appointment than otherwise, in this particular case I was lucky i 
getting two appointments and I was trying to force my luck on that 
to talk with Mr. Stueck and Mr. Connole in the same afternoon. 

Mr. Derountan. Did you ever ask 
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Mr. Corcoran. These are all in the same bank of offices physically. 

Mr. Derountan. Did you ever ask anyone else to make an appoint- 
ment for you with any of the Commissioners 4 
Mr. Corcoran. No one but my secretary, to ask the secretary of the 
Commission to make an appointment. y 

Mr, DEROUNIAN. No, but did you ask anyone outside of the Com- 
mission and its secretary? — 

Mr. Corcoran. I don’t think so. 

Mr. DEROUNIAN. _— you ask any Member of Congress to call up 

ointment ¢ 
San Geacceas. No, I don’t think so. I don’t think I have ever 
heen in a position where I have been refused, so I would have to ask 
that. : ; 
Mr. Derountan. Did you ever discuss the merits of this case with 
any Member of Congress and that includes the Senators of the United 
States! : ; 

Mr. Corcoran. Yes, certainly, because one of the reasons for know- 
ing who was supporting you was to go down and thank them for their 
support. u : 

Mr. Derountan. Would you care to mention some of those with 
whom you discussed the merits of this case 4 

Mr. Corcoran. I don’t think I can do that, sir. I have talked 
with at some time, I have talked with most of the Governors of the 
Northern States of both Republican and Democratic about this, and I 
think I have talked with Congressmen and Senators in the States 
that were affected who had evidenced an interest. by sending a letter 
tothe Commission. 

Mr. Deroun1an. Did you talk with any Senators outside of the 
States affected here with respect to gas? 

Mr. Corcoran. No, I don’t think so. 

Mr. Deroun1tAN. How about the State of Wyoming, didn’t you talk 
with Senator O’Mahoney ? 

Mr. Corcoran. About this case ? 

Mr. Drrountan. Yes. About making an appointment, or making 
apoint of seeing Commissioner Kline. 

Mr. Corcoran. I don’t remember. 

Mr. Derountan. You don’t remember ? 

Mr. Corcoran. I don’t remember. I thing possibly the first time I 
ever saw Commissioner Kline since Commissioner Kline came 
from—— 

Mr. Derountan. You don’t recall Senator O’Mahoney calling up 
Commissioner Kline and asking him to see you ? 

Mr. Corcoran. I don’t remember that Senator O’Mahoney did. It 
would not be beyond the possibilities, since I did not know Mr. 
Kline that I asked for an introduction to him from the Senator from 
his State. 

Mr. Derountan. So you are not saying that that did not happen? 

Mr. Corcoran. I am not saying that it did not happen. 

Mr. Drroun1an. Would you say that it probably did happen? 
Mr. Corcoran. I am saying—if you think it happened, I am per- 
fectly willing to say I think you are right. 

Mr. Derountan. I think the representations you made in the pri- 
vate conferences were not in the spirit of law, but you don’t agree with 
that just because I said it ? | 
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i 
' 


Mr. Corcoran. No; I think I say in this particular case I an very N 
careful in agreeing, but in this particular case I am perfectly Willing 


to take your word for it in this particular case. 


Mr. Derountan. But you did see Commissioner Kline at one tim, 





through the auspices of Senator O’Mahoney 
Mr. Corcoran. That must have been when Commissioner Kling Was 
appointed, because he was the Senator from Wyoming. 


Mr. Derountan. And Wyoming was not concerned with any impor. | 


tation of natural gas from your pipeline ? 

Mr. Corcoran. That is right. 

Mr. DerountAn. No further questions. 

The Cuarrman. Mr. Flynt? 

Mr. Fiynt. Thank you, Mr. Chairman. 

A parliamentary inquiry before I begin my questioning. 

The Cuatrman. If the gentleman will state it. 

Mr. Fuiynrt. Is the Chair of the opinion that the mission assigned 
to this subcommittee by resolution of the House is to inquire into th 
operation and activity concerning the various regulatory agencies fg 
the purpons of determining the adequacy or inadequacy of existing 
law ? 


The Cuamman. Well, the gentleman has stated generally the pur. | 


pose—— 

Mr. Fiynt. I say one of the purposes. 

The Cuarrman. That is one of the purposes of the investigation 
of this committee and as I stated at the outset of this investigation 
this particular series of hearings on May 10—that was the purpow, 
Under the resolution, House Resolutions 7 and 56 of this Congress 

Mr. Frynt. A further parliamentary inquiry. Is it the purpose of 
the Chair of inquiring into the specific instance for the primary 
purpose of determining whether the law is being complied with, and 
if the law is—I will stop there, as being complied with. 

The Cuamman. Well, yes, I would say the opinion of the Chair is 
that that is generally true. Our purpose is, legislative purpose, it is 
necessary to inquire into specific instances in order to develop facts 
to determine whether or not, as we were charged by the House of Rep- 
resentatives whether or not we could find out the agencies, the major 
regulatory agencies of the Government administering the law as the 
Congress intended, whether or not the laws were adequate and if not 
to recommend such changes as the committee thought desirable, 

Mr. Frynt. Mr. Chairman, with that clarification, I would like to 
make the observation that it is further the duty of this subcommittee 
to inquire into and to make inquiry into the general body of the lav, 
the specific acts creating the various regulatory agencies, and the pro- 
visions of the Administrative Procedure Act as they applied to these 
agencies, and the rules of practice and procedure as promulgated by 
the regulatory agencies themselves in conformity with the statutes 
creating them. 

Mr. Corcoran, as a practitioner of administrative law generally, is 
it your understanding of the act creating the Federal Power Commis 
sion that for practical purposes the staff of the Federal Power Con- 
mission constitutes an adverse party in cases where there has been an 
application filed by only one applicant ? uh 

Mr. Corcoran. It can, sir, and very often does, but it is in a position 
to do that. 
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Mr. Fuxnt. Do you consider that under the law to be a proper 


ion of the staff? ; 
tee CORCORAN. Yes, up to the point where the case goes into a de- 


. the Commission. 
our. re. Then, in cases where the effect of the problem is to be 
decided, and the application for a certificate to be granted, more or 
less pits the representatives of the applicant on the one hand, as 
apposed to the representatives of the staff of the Commission on the 
a Corcoran. Thatisright,sir. _ 

Mr. Fuynt. Is it your understanding and feeling that the law 

ts to adversary parties substantially the same rights and 
ives ? 
Pee CoRoORAxt. Yes, sir. — | 

Mr. Fuynt. In this particular case, the docket number involving 
the application of Midwestern, involving the northern segment, if 
the staff of the Federal Power Commission were permitted by law 
to assist the Commission in preparing a decision through ex parte 
contacts or otherwise, do you feel that the representatives of the 
applicant has substantially similar rights? = 

Mr. Corcoran. I do. I think that is the existing law. 

Mr. Fiynt. Are you familiar with the section, section 6(a) of the 
Administrative Procedure Act which expressly permits any inter- 
ested person to speak with agency members or employees when not 
inconsistent with orderly conduct of public business and when not 
otherwise prohibited by the Administrative Procedure Act? 

Mr. Corcoran. Yes, I am. 

Mr. Fiynt. Would you care to comment on that as it relates to 
the charges and allegations which have been made concerning your 
contact with the Commissioners in this case? 

Mr. Corcoran. I think it applies in such a way as to make it per- 
fectly appropriate and certainly perfectly legal for me to make the 
kind, have the kind of contacts with the Commissioners themselves 
that I had in this case. 

Mr. Fiynt. Mr. Chairman, at this time, I would like to read a por- 
tion of section 5, specifically a portion of section 5(c), of the Admin- 
istrative Procedure Act under the subsection entitled “Separation of 
Functions.” And I will quote subsection (c) : 

The same officers who preside at the reception of evidence pursuant to section 
1006 of this title shall make the recommended decisions or initial decision 
required by section 1007 of this title except where such officers become unavail- 
able to the agency. Save to the extent required for the disposition of ex parte 
matters as authorized by law, no such officer shall consult any person or party 
on any issue—on anything in issue unless upon notice and opportunity for all 
parties to participate. Nor shall such officer be responsible to or subject to the 
supervision or direction of any officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for any agency. No officer, 
employee or agent engaged in the performance of investigative or prosecuting 
functions for any agency in any case shall in that or a factually related case 
participate or advise in the decision, recommended decision or agency review 
pursuant to section 8 except as witness or counsel in public proceedings. This 
subsection shall not apply in determining applications for initial licenses or to 
proceedings involving the validity or application of rates, facilities, or practices 


of puble utilities or carriers, nor shall it be applicable in any manner to the 
agency or any member or members of the body comprising the agency. 
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Mr. Corcoran, with regard to the subsection of the Administratiy, 


Procedure Act which I have just read, was the case in question before 

the Federal Power Commission an application for an initial license) 
Mr. Corcoran. Yes, it was. 
Mr. Frynt. Was the case in question a proceeding involving the 

validity or application of rates, facility or rates of a public utility? 

Mr. Corcoran. Not at that moment, no, sir. a 

Mr. Frnt. Did it subsequently become one? 

Mr. Corcoran. It will subsequently become one. 

Mr. Friynv. It will subsequently become one. 

Mr. Corcoran, would you recommend any substantial change in the 
Administrative Procdure Act or to the act creating the Federal] Power 
Commission in defining its duties and obligations to more closely pro- 
scribe contacts between the Commission and staff members and repre. 
sentatives of applicants? 

Mr. Corcoran. Yes, if I could think how practically it could be done. 
I think the problem here is to see that the staff, after hearing, is no 
allowed to sit in the lap of the Commission and to present new facts 
to the Commission, and to carry on its adverse position to the applicant 
into the deliberations of the Commission. 

Now, unfortunately, as Mr. Kuykendall has testified, the Federal 
Power Commission—in the Federal Power Commission that happens, 
In the Interstate Commerce Commission you have a different arrange. 
ment by which you have a so-called review staff. 

In the FCC Act you have a different situation where the staff js 
expressly forbidden by legislation that came out of just exactly this 
committee, you faced this problem about the staff and the Commis. 
sions, and the FCC, on your very committee here, separating the staf 
and the Commissioners. 

In the case of the Federal Power Commission that is not so. 

Now, of course, you have a practical problem from what I under. 
stood of the chairman’s testimony, he thinks it would be very, very 
difficult to do that in the Federal Power Commission situation, but 
certainly if the staff is going to be allowed on these initial certificate 
proceedings to, after the case is argued, to go in and argue the case— 
argue the case ex parte, it is unfair. And it is expressly provided 
under the Administrative Procedure Act in such cases that if the 
staff can go in the applicant can go in. 

But what I am saying is, the problem is, are you able to take the 
staff out of the laps of the Commissioners in the operation of the 
Federal Power Act. 

If you can’t, then it is only fair to let the applicant be in there too, 
and hear what is said about it and what new evidence is thrown in 
against him or what recommendations are made against him. _ 

In this case you understand on the record as this case was tried 
there wasn’t anything in the record except that this was an appliet- 
tion of Midwestern. This idea that Tennessee has to guarantee Mid- 
western is something the staff brings to the Commission after the 
Commission has gone to so-called adjudication. 

Mr. Frynr. During the proceeding under this docket number did 
any competing pipeline company file an application for public con- 
venience and necessity that were asked for either exactly or substan- 
tially as that asked for by Midwestern? 
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Mr, Corcoran. There was none in this case. 

Mr. Fuynt. Was the question to be decided whether or not the 
initial license should be granted? 

Mr, Corcoran. That is right, sir. 

Mr. Frynt. I would like to refer, Mr. Chairman, to the hearings 
before a subcommittee of the Committee on Interstate and Foreign 
Commerce, at the first session of this Congress beginning on June 15, 
1959, in which Mr. J. David Mann, attorney at law, of Washington, 
p.c., after being called upon by Mr. Lishman who was moderating 
on this same or similar subject matter, Mr. Mann said this: 

I think it is important that we realize how many of these ex parte attempts 
at influence are generated. I, for example, could not conceive of anybody 
going to any Commissioner or for that matter any key staffman, and arguing 
in behalf of, let’s say a 6% percent rate of return as contrasted with a sug- 

sted 6 percent rate of return in a particular case, or arguing that applicant 
A instead of applicant B should be permitted to serve city X. Rather, it seems 
to me, the problem arises more in the area of general philosophy, that is the 
general thinking that goes into and is behind the Commission’s decisions. 

Mr. Corcoran, would you like to comment on the philosophy ad- 
vanced by Mr. Mann ¢ 

Mr. Corcoran. May I just give you one instance that I think il- 
lustrates that quotation ¢ 

In this case, as I told you, Midwestern is an entity; the whole cer- 
tificate case was tied to the assumption that Midwestern was to have 
the certificate and Tennessee would have nothing to do with it. Do 
you know the staff did not put in one iota of evidence about a 614 per- 
cent return in this case ¢ 

It appears as a matter of staff philosophy and in briefs written and 
argued, arguments made to the Commissioner’s after the case goes 
to what we call adjudication. 

Now somebody—that is not quite cricket but this is a perfectly 
specific example of exactly what Mr. Mann is talking about. 

Mr. Fiyntr. Mr. Mann went further and said: 

The Commissioners are normal human beings. They eat, sleep, and talk with 
people just like anybody else. They don’t live in isolated ivory towers. 

Mr. Corcoran, you have been asked several times and I hate to ask 
itagain, but in coming to the three separate members of the Federal 
Power Commission on October 26 and October 28 of 1959, with regard 
to the last statement which I quoted from Mr. Mann’s appearance be- 
fore our committee in June of last year, what was the purpose of your 
contacts and conferences with Chairman Kuykendall, Commissioner 
Kline, and Commissioner Connole ? 

Mr. Corcoran. It was to make sure that.a decision could be made 
to prevent a Canadian contract that could not be renegotiated from 
being defaulted, without its being defaulted because it got mixed up 
with an unnecessary rate proceeding that did not have to be decided 
right then. 

It was to prevent the Canadian contract for the only supply of gas 
that was available from being defaulted, because the Commission had 
not acted on a certificate by October, by the end of October 31, and 
Mr. Flynt, you want to remember that 4 years, by that time, was down 
to 4 days. 

Mr. Fiynv. Mr. Chairman, at this time, I would like to refer by 
reference, without reading in its entirety, to section 12(i) of Public 
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Utility Holding Company Act of 1935 which was referred to by on 
of the committee members this morning and read in its entirety, 

Mr. Corcoran. I will ask you if you will 

Mr. Mack (presiding). Does the gentleman desire to have it put 
into the record at this time? 

Mr. Fiynt. No; just to refer to it by reference, if I have the authop. 
ity of the chairman to do it. 

Mr. Corcoran, are you familiar with the section to which J just 
referred ? 

Mr. Corcoran. Maybe I am, sir, but I would like to have you read it 

Mr. Fiynrv. I will give youa copy of it. That will be easy I think 

Mr. Corcoran. Yes; I have read it. 

Mr. Fiynt. Am I correct or do you agree—strike that. 

Do you agree with my interpretation that on line 6 where it refers 
to the words “before the Commission or Federal Power Commission” 
that the first Commission referred to is the Securities and Exchan 
Commission which has general jurisdiction over the Public Utility 
Holding Company Act ? : 

Mr. Corcoran. Yes; I am quite sure from the context it is, sir. 

Mr. Fryntr. Am I correct in my chronology at about the time this 
act was written you were in the position of participating in the draft. 
ing of such legislation for the then current administration? 

Mr. Corcoran. I was then a kind of an unofficial assistant to this 
committee, sir. 

Mr. Fiynrt. I will ask you, Mr. Corcoran, if you had a hand in the 
drafting of this particular section of this particular act? 

Mr. Corcoran. I am not sure, sir; the committee eventually did its 
own drafting. I may have assisted at some point in the presentation 
of a draft I was ordered to get up. 

nit Frynt. With that—did you concur with this provision at that 
time? 

Mr. Corcoran. I assume so, sir. 

Mr. Fiynt. With your then knowledge and your subsequently ac- 
quired knowledge and experience, do you feel that this same provision 
of law should be expanded to include operating companies as well as 
public utility holding companies. 

Mr. Corcoran. Let me say about that—let me think about that. I 
would rather not answer that off the cuff, sir. 

Mr. Fiynt. All right. 

Mr. Corcoran. As I say, Tennessee is not a registered holding con- 
pany. Itisan operating company. 

Mr. Fiynt. Do you feel that this provision then and now incorpo- 
rated in the Public Utility Holding Company Act as it applies to 
registered holding companies should, by the Congress of the United 
States, be now made applicable to operating companies as well as to 
public utility holding companies? 

Mr. Corcoran. Well, sir, if it were not 4 o’clock in the afternoon, 
I might venture a guess but right now I would like to research it as 
we say, a little before I say yes. But I understand the point that you 
si making. I just. don’t know. I would like to think about it 4 
ittle. 

Mr. Fiynrv. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Moss? 
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Mr. Moss. I yield to the gentleman from Georgia for just one 


n. 
5 _ Thank you, Mr. Moss. 

I will restrict this to one question. Mr. Corcoran, do you have any 
constructive suggestion to offer at this time that if incorporated into 
law or procedural practice would enable the Federal Power Com- 
mission to dispose of the existing backlog caseload of more than 3,000 


oon: Corcoran. AsI said, Mr. Congressman, that backlog has a very 
complicated origin. A good many of these cases are producer cases 
that would not exist if the Natural Gas Act had been passed, for 


caged many of them could be liquidated pretty quickly if the 
courts were to understand that an administrative commission cannot 
be made to operate and did not force upon the Commission excess due 
rocess and I think if the Congress could have by some legislation cut 
own excess due process. One of the terrible problems here is trying 
to follow, to the letter, indications of the court as to due process; 
roceedings become utterly interminable. my 

In our own case and in the cases we have been in, in the last 4 years, 
we have had literally hundreds of lawyers at a time, and each of 
them representing some particular interest that had to be taken care 
of for reasons of due process or hearings had to be conducted inter- 
minably to make sure that every possible area of so-called due process 
which is so excessive that it is inoperable in an administrative pro- 
ceeding, were complied with. 

There are other provisions, there are other problems, as I say, you 
might limit the jurisdiction of the Commission but I don’t know 
whether you would want to do that. 

You might provide for some adequate way of getting personnel. 
I remember once at a time when I was protesting bitterly to the 
chairman that is was not possible to move cases faster he said to me, 
“T just haven’t got personnel.” 

Isaid, “Is it a problem of the budget ?” 

He said, “It is not the problem of the budget but what the budget 
gives you is not adequate to get personnel today at these prices.” 

And you must remember now, Mr. Flynt, that nowadays when en- 
gineering graduates are getting $6,000 to start, it is going to be very 
hard to get the kind of man in the quantity you want in the Federal 
Power Commission at the salaries that you pay. 

This is, of course, a general problem in the recruiting of the Gov- 
ernment at this point where there isn’t that urge as to morale to get 
particularly able men to come down that was so universal 30 years 
ago when I had my first experience at the time to set up all of these 
commissions. 

If it were possible for the staff to be insulated from the Commis- 
sion, then—and the possibility always that the adverse interest of 
the staff in the preparation of the case up to the point where it goes 
to the Commission will cease so that the Commission can make a 
decision without the constant effort of the staff to see that a decision 
cannot be made favorable to the company, possibly a good many of 
these things could be liquidated. 

In respect to the kind of thing you are talking about now I should 
think that possibly you can say if it were practicable to insulate the 
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staff from the Commissioners as you did in the case of the FCC. } 

I don’t know, sir, whether that is—whether the economics and . 
more complicated economics of the pipeline structure on an initia 
license makes that. possible. , 

I don’t know whether my judgment is good that it would be, by: 
I would say, I would start trying to see if it could be done. ; 

Mr. Fiynt. Thank you. 

Mr. Moss. I will yield to the gentleman from Michigan, Mr. Bennet 

Mr. Bennett. Mr. Chairman, I have one further question to ick 
Mr. Corcoran. Do you have any stock interest in either Tennesse 
or its subsidiaries ? 

Mr. Corcoran. I bought myself, not myself, but I bought with funds 
available, to my children into Tennessee when I started to work op 
Tennessee, sir. I have no stock interest in Midwestern. 

Mr. Bennetr. Do you own stock directly or as a beneficiary 

Mr. Corcoran. My family owns stock beneficiary in Tennessee, sip 

Mr. Bennett. Is that a large holding? sib 

Mr. Corcoran. It depends upon what you mean large, sir. It js g 
substantial holding in proportion to what my family has. 

Mr. Bennetr. And you have set that up in trusts for them? 

Mr. Corcoran. I have set that up for my children, yes. 

Mr. Bennert. Is that in Tennessee, the parent company, or Mid- 
western ? 

Mr. Corcoran. In Tennessee. There is no stock available to Mid- 
western, sir, yet except that stock allocated to underwriters which I 
hope to get some of if I can afford to pay for it. 

Mr. Bennett. That is all. 

Mr. Moss. I have just a few additional questions. I understand 
counsel is going to develop substantially the same area that I hope 
to cover, but I, with all due respect to my friend from Texas, I would 
point out that out in California we consume in great quantities the 
automobiles from Michigan, and the gas from Texas, but I do detect 
a slight difference. We don’t have to issue a certificate to the auto- 
mobile dealer, we don’t guarantee once he has gotten it, give him an 
exclusive area of service. We don’t guarantee to him a rate of return, 
and I would suggest that those are substantial differences in the mar- 
keting of the two commodities. 

I think it is in exchange for some of those advantages that we under- 
take, in part, regulation of the pipelines and in the case of distribu- 
tion companies at the State level, the distribution systems. 

This morning, Mr. Corcoran, in response to questions by Congress- 
man Derounian, I gathered the impression, as you discussed the ur- 
gency in some parts of the country for a supply of gas, I think you 
discussed the need to have a dynamic buildup in this continuing 
competition with the Soviet, that you were, in effect, advocating 4 
policy which says that the end does justify the means, and that if 
it is a good end then whatever the means they are themselves proper. 
Am I correct? 

Mr. Corcoran. No; I don’t think I said that. 

Mr. Moss. You didn’t say that. I said that is what I gathered 
from your remarks, and I am asking now for clarification. 

Mr. Corcoran. The answer is, I don’t believe I intended to give any 
such impression. I don’t know what the impression I made upot 
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ou, sit, is, but I didn’t say that. I do say this, I say that I think 
the degree to which you press for expedition in a particular case may 
jerelated to the circumstances of the situation. J think, for instance, 
[could feel in my own heart, and I make my own decisions, I take 
my orders from my chents on the understanding that they understand 
that as a lawyer I make my own decisions as to how I carry these 
orders out. I will do them within the limits of my own sense of my 
obligations to my profession and my conscience. t* 

I think I would try much, much harder to get expedition on a con- 
tract for 200 million cubic feet of ¢ anadian gas, which was the only 

savailable for four great northern States and which would expire, 
than I would push for expedition of some little fourth-rate case of 
exchange of gas somewhere down between Louisiana and Texas. i 
think there are social values in this thing that enter into any lawyer’s 
sense of obligations always to how he handles himself, and there are, 
therefore, real differences of magnitude, of urgency, of social signifi- 
cance and how far you think you can appropriately go within the law. 

Mr. Moss. Are there differences of ethical standards, are there 
differences as to what is proper and what is not proper ¢ 

Mr. Corcoran. The difficulty with that phrase, Mr. Moss, and the 
reason why I have stayed on the hard rock of legality within the last 
9 days is that while I understand the philosophical problem and also 
the practical problem I understand the term does not mean the same 
thingtoeveryone. 

Mr. Moss. I recognize that. 

Mr. Corcoran. And there is a great deal of subjectiveness to any- 
body’s definition of what propriety or impropriety is. I prefer al- 
ways to follow my own conscience in what I conside * appropriate or 
inappropriate but always to know I am standing on the hard rock of 
what is written as legal and as illegal in determining my conduct. 

Mr. Moss. Of course if we measure the bounds of propriety by the 
bounds of legality then we get into many things which are usually 
accepted as not being proper. 

Mr. Corcoran. Except it is very, very difficult, Mr. Moss, and I am 
sure you have thought about this so far that you realize the difficulties 
yourself. It is very, very hard to determine what the bounds of pro- 
priety are, too. 

Mr. Moss. Certainly. I recognize that. 

Mr. Corcoran. It has some of the connotations of trying to decide 
how many angels can dance on the head of a pin. 

Mr. Moss. Well, that might be true, but I don’t think it is quite 
as difficult as that. 

Mr. Corcoran. I would hope it would not be as difficult as that. 
But, as I say, this is a concept, a kind of dream concept and everybody 
has his own dream of what is appropriate. 

Mr. Moss. It is almost as difficult to define propriety as it is to deter- 
mine when in a conversation, an ex parte conversation with a member 
of the Commission you are touching on substance and when you are 
touching only on procedures. 

Mr. Corcoran. I told you that, after all conversations about proce- 
dure cannot be completely alone, they are always related to some 
statement of fact. You cannot say, “Mr. Commissioner, I hope you 
will expedite that XYZ situation which I cannot identify to you by 
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name.” This is one of the problems, and it has been a problem, My 
Moss that has been thought about and worried about by those why 
put the administrative proceedings to the law of the United States 
so many years ago, not that it was something in which you could defin, 
all standards, not that it was perfect, but it was less worse than ap 
other way that had previously idea defined to handle the problems yy 
had. 

Mr. Moss. Isn’t it also true that we occasionally reexamine the lay 
and we reexamine the practices, we look at the overall picture and 
determine whether it is perhaps possible to make it a little less wor 
as you phrased it, than it is at the moment? 

Mr. Corcoran. Yes, I think that as experience goes on, and it js 
the only teacher that tells you how you can define this grey 
better and better, and put it on the solid ground of what is accepted 
and appropriate practice, is to examine how these things work from 
time to time, and from the practical way in which they work you 
derive a philosophy of how far you can brine down to a certainty the 
bounds of what you call propriety. But it is still an indefinite concept, 

Mr. Moss. It is a very indefinite concept and perhaps because it js 
so indefinite, it might be advisable in view of the widespread practice 
of ex parte contact with members of the Commission to outlaw ey 
parte contacts. 

Mr. Corcoran. If it were possible, Mr. Moss, to set up a setup ina 
commission without this backlog of cases, without the problems of 
adverse interests, without the problems of—with a perfect staff that 
gave no problems to the commissioners, and gave no unnecessary prob. 
lems to the applicant, if we could have a perfectly insulated—— 

Mr. Moss. Well, the millennium has not arrived yet. 

Mr. Corcoran. I know, sir, but you know what the old proverb is, 

Mr. Moss. I am always amazed to hear and I have heard it now 
for two and a half years, we have had extensive hearings with the 
Federal Communications Commission—the last 2 weeks we have been 
quite concerned with the problem of the Federal Power Commission, 
and yet I am mindful of the fact that in some of our 50 States we 
have utility commissioners with a much broader jurisdiction. They 
seem to be able to regulate, and they seem to be able to do it without 
the great buildup of backlog. In my own State our utility commis 
sion regulates communications and transportation, it regulates the 
utilities, and it seems to do a fairly good job of rendering reasonably 
current decisions, and it does it on a utility regulating concept. They 
don’t seem to find it so impossible to finally develop the standards, 
and I point out you said this was the fault of the executive, of the 
legislative, and of the judicial, but I would point out that there have 
been a number of decisions which have set out some fairly clear guide- 
lines, now they are very controversial guidelines and there is much 
argument as to whether the court acted with wisdom or not. But it 
did act, and it did speak up and it has spelled out some rather clear 
guidelines, and the law is still as it was written, we have not seen fit 
to amend it, and so we do have the body of law, and as starting on 
that basis it seems to me that there should be a means, if there is the 
will to cut through some of this redtape and to reduce some of this 
backlog. 

Mr. Corcoran. I agree with you, sir, and I would hope and I think 
every member of the—everyone who works in the administrative 
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issions, every lawyer who works in them, would hope that you 
ould attain that result. 
May I say in relationship to the last 10 years of the Federal Power 
ission in which I have struggled and given my ulcer and my 
all, that we have been going through a very new period which, in the 
ic growth of the natural gas pipeline of the various sized nat- 
ral gas pipelines that was first made possible when the Government 
showed the way in the Big Inch, that you don’t have in these smaller 
roblems of the States, in the case of the States, you are dealing pretty 
yell with problems which have been known fora longtime. _ 
In the building of these giant pipelines, no one of which is like the 
ther, you are facing unique problems, and consider, for instance, the 
roblem. that you are facing when you are Importing gas now from 
fn ion countries like Canada and Mexico. These are now problems, 
and 1am sure that you understand, sir, because your gas wells in Cali- 
fornia have long ago been exhausted and you have a problem of how 
you are going to get natural gas from sources outside the State, that 
these great big pipelines which were first demonstrated to be prac- 


- ticable with the Big Inch have posed new kinds of problems to the 


<a 


Federal Power Commission that were never posed to any utility com- 
mission in any insulated chamber of a State before. é 

Mr, Moss. Of course I can agree completely with you because in a 
State which stretches some 1,100 miles we do have problems somewhat 
similar, and where we double our population every 10 years, we have 

Jems that are complex, very complex, and, as I point out, this 
commission, not only handles the problems of gas and electric, but of 
avery sizable transportation system, very extensive communications 
and yet it seems to be able, notwithstanding the diversity, to deal ef- 
fectively with the regulating of those areas assigned it by law. 

Now, Mr. Chairman, I will yield to counsel now for his questions. 

The CuarrmAn. Mr. Lishman, you have some more questions you 
would like to propound at this time ? 

Mr. Lisoman. I have a few questions, yes, sir. 

The CoarrMAN. You may proceed. 

Mr. Lisaman. Mr. Corcoran, in your opinion was this Midwestern’s 
case one that: was supposed to have been determined on a record ? 

Mr. Corcoran. Yes. 

Mr, Lasnman. And do you feel that it is proper on a case that is 
supposed to be détermined on a record, to approach a Commissioner 
after oral argument has been had ? 

Mr. Corcoran. I think in a case where there is no adverse pipeline, 
and there is no substantial adverse interest, when the statt is ina 
situation where it can suggest to the Commission considerations that 
are not on the record, which obviously was true in this case, since no 
evidence as to a 614 percent was ever put in the record by the staff 
in this case, no evidence whatsoever, that in that case since the staff 
cin talk to the Commission, that the applicant should be allowed to 


_ talk to the Commission against the adverse interest of the staff which 
_ ue put ex record into the mind of the Commission if only by control 


and selection of the facts brought to the Commission’s attention. 

I think this is—I think in an initial licensing proceeding with no 
other adversary pipeline, with no substantial adversary interest in 
the case in which the staff is allowed to sit in the laps of the Com- 
mission—is a case in which that is perfectly correct under the cir- 
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cumstances of the procedural crisis which I have detailed jn here fy» } 
that ex parte contact to be made. . 

Mr. LisumMan. Well, are you familiar with the fact th 
Sangamon V alley case the court has held that a license must b 
because of the private approaches to the Commissioners ? 

Mr. Corcoran. They said—the Sangamon Valley case, as I und 
stand it did have an element of adverse interest in it, and it we 
situation in which, as I understand it, this involved the Federal oo 
from adjudicatory made no difference ? 

Mr. LisHMAn. Yes, sir. 

Mr. Corcoran. In which the staff was supposed to be Segregate(: 
was it not or cal 

Mr. LisumMan. Yes, sir. 

Mr. Corcoran. Well, these are quite differnt circumstances, 

Mr. Lisuman. Well, now, isn’t it correct in that. case the joy 
before the court on the present plan was not whether or not the fact | 
that the proceeding was denominated rulemaking as distinguish 
from adjudicatory made no difference. 

Mr. Corcoran. Well, but in that—I think the distinguishing in- 
stances are that you did have conflicting private claims in that ey 

Mr. LisomMan. Well, the claim was made that it was a rulemaking 
proceeding. I will read from the opinion of the court of appeals i 
269 Fed. 24. 


The Commission and the intervenor contend that because the proceeding now 
on review was rulemaking, ex parte attempts to influence the Commissioney 
did not invalidate. The Department of Justice disagrees. On behalf of thy 
United States the Department urges that what effort the proceeding may \p 
called it involved not only the allocation of the very channels but also resolutign 
of conflicting private claims to a valuable privilege, and that basic fairneg 
requires such a proceeding to be carried on in the open. 


The court said: 


aut in the | 
€ Vitiated 


We agree with the Department of Justice. Accordingly the private approache 
to the members of the Commission vitiated its action and the proceeding must 
be reopened. 

Now the court didn’t go into any discussion as to whether or not 
it involved an adjudication between competing interests. 

Mr. Corcoran. But you will notice how strongly the court recog. 
nized that in this. case there were conflicting private claims, I thought 
I heard those words from you just a moment ago in the course of the 
quotation. There were no conflicting private claims here. 

Mr, Lisoman. But this was a rulemaking proceeding within the 
meaning of the Administrative Procedures Act. 

Mr. Corcoran. Also you have the element. of the competing private 
claims in it. | 

Mr. Lisuman. But your claim is that the section 5(c) of the Ad 
ministrative Procedures Act, as I understand it is so broad that: any- 
one at any time can approach the Commission and discuss anything! 

Mr. Corcoran. If the staff can approach the Commission and in the 
case of the FCC by the action of this very committee there 1s a com 
pletely insulated staff as a matter of law which is not allowed toa 


proach the Commission as they are allowed to sit in the lap of tle | 


Commission under the Federal Power Act. The cases are completely 
distinguishable. 
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Mr. Lisuatan. When you went to approach the Commission did you 
ave proof that any members of the staff of the Commission had al- 
ready gone to them aftertheoralargument¢ = 

Mr. Corcoran. No, but I know from the decisionmaking process on 
the edges of which, around which I have lived so many years that by 

osis 1 can’t help but understand that it is common practice for it 
tobe that way that 1t was undoubtedly happening and I think there 
has been oceasion since that has happened. > 

Mr, Lisaman. Well, isn’t 1s correct that. whatever the staff is con- 
ending up to the time insofar as you know, when you approached the 
Commissioners on the 26th had all been made on the record, 

Mr. Corcoran. No, if the decision that the Commission finally made 
or the decision that appears in that 614 percent nonbinding adjudica- 
tion, nonbinding by the Commission, were considerations that the staff 
had pressed upon the Commission obviously since the time the case 
went for adjudication, because the staff put no evidence whatsover 
into the record in the—before th case went to what you call adjudica- 
tion. 

Mr. Lisawan. Well, have you heard the testimony here that when 
you ealled on one of the Commissioners, at least, you indicated that 
ou wanted to bring to his attention certain matters which had not 
heen brought forth at the oral argument on behalf of Midwestern? 

Mr. Corcoran. I answered the question. I think it was some time 
yesterday, I answered the question that although the Commissioner 
may have said that to me, I did not recall that I had made the approach 
that way. ‘ . 

I thought I had much more directly carried out the instructions I 
had from Mr. Symonds to simply say that he was concerned, first about 
the deadline and secondly that unless he had the kind of a certificate 
he could finance he would simply have to refuse the certificate and 
thereby make a meeting of the deadline for other purposes futile. 

Mr. Lisoman. Mr. Corcoran, wouldn’t you say it was a fair and 
reasonable analogy to place the situation similar to that where a liti- 
gant after oral argument before a judge makes his decision approaches 
the judge in chambers and says “Your Honor, there are two or three 
things I forgot to bring out in an oral argument and I would like to 
put them forth now.” 

Mr. Corcoran. No, I don’t think that is what it is. In the first 
place we are not dealing with a court, and secondly even in the sense 
of analogy to the court we have a nonadversary proceeding here which, 
s0 far as I know, does not happen in a court and furthermore the 
oly approach we made in this case was not to decide anything on 
the merits but simply procedural to avoid a double crisis from hap- 
pening when all we had to face at that time was one crisis which was 
whether a certificate would be issued which would preserve the 
Canadian contract. 

Mr. Lisuman. Well, Mr. Corcoran there were 59 intervenors in this 
case; is that correct ? 

Mr. Corcoran. All of whom agreed with Midwestern except the 
coal people—— 

Mr. Lisuman. Just a minute. At the oral argument on October 23, 
ow many of those intervenors participated in the oral argument? 
Mr. Corcoran. I can’t even remember. 
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Mr. LisumMan. But they presented viewpoints that we 
to the viewpoints and contentions of Midwestern, isn’t t 
Mr. Corcoran. Only the coal people so far as I know. 
Mr. Lisuman. Well, so you had—you did have a contested aq 
sary proceeding. 7 

Mr. Corcoran. No; this was not. 
Mr. Lispman. It may not have been about all the same issues, 
Mr. Corcoran. Well, I mean about the only thing that was om, 


Te Contrary 
hat correc 


tested—there was no contest ; about the only issue in the case we wep | 


talking about except for the coal people who put up the argumey | 


that even though this thing had been decided a year before pogsibjy 
there was some ground on which gas should not be allowed to go inj; 
competition with coal. 

There was not any substantial adverse position here. There might 
have been a technical adverse position because coal people have smartly 


and with great ingenuity always have gone in to intervene; in this cay | 


it was based on, the intervention, we were not making any money, 
So there are plenty of distinctions from the analogy you have ma 
Mr. Lisuman. I would like to have the record completed on this 
point, Mr. Chairman. By having further testimony from the Cop. 
mission as to whether or not in its opinion this was or was not in som 
sense of the word a contested or adversary proceeding. 


| 


Mr. Corcoran. Well, in some sense of the word is a problem of | 


whether it was substantially an adversary proceeding and whethe 
there was any interest in that that was being injured by having the 
= case decided so that the Canadian gas contract would lk 
saved. 

Mr. Lisnman. Going to another matter, Mr. Corcoran, do you agne 
that the Catco case held that in certificate proceedings the Commis 
sion should and was under a duty to consider initial rate? 

Mr. Corcoran. I understand that but I also understood that—this 
is the initial rate problem—I understand in this case the Commis 
sion, in view of the fact that the pipeline would not be built until 
over 6 months after the decision on October 28, which was necessary 
because it just happened that the Canadian contract ran out in that 
case, could perfectly within the spirit of the Catco case since it had 
plenty of opportunity later on before the financing plan was accepted 
or even after the financing plan was accepted, before the pipeline 
could go into operation, plenty of time to consider the problem of 
initial rates. 

You see, normally this pipeline, as a building operation, had to be 
postponed far beyond the time of the certificate for two reasons. 

First of all, there had to be another certificate obtained from the 
Canadian Energy Board which was not obtainable until the 1st of 
April 1960, and then there had to be a racking around to see if it 
were possible to finance this pipeline on any basis and the pipeline 
could not be built anyway until the freezing got out of the ground, 
some time around this time, so that perfectly within the spirit of the 
direction of the Supreme Court in the Catco case, the Commissiot 


could, without violating the spirit of the Catco case, put off the initial | 


rate? 

May I say that on the record we asked that the initial rate be al 
lowed. We ourselves, specifically, in the closing position of Mit 
western proposed by Mr. Littman, specifically asked that the spit 
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of the Catco case be observed by fixing the initial rate now, but on 
the ground that the Canadian contract happened to expire in October 
int nothing could be done about the pipeline until next May, the 
Commission felt, and I think properly, that it could defer even the 
sting of the initial rates until the pipeline became a reality and we 
knew we could finance it. uly ati 

Mr, Lisuaan. Mr. Corcoran, why did Commissioner Connole deem 
tnecessary to warn you when you visited his office on October 26, sir ? 

Mr. Corcoran. I don’t know why (¢ ommissioner Connole deemed 
felt that he wanted to warn me just as I don’t know why Com- 
missioner Kline, as he said, told his secretary that during a period 
of particular contest between myself and the coal interests as to the 
expedition or the dragging of feet on the case earlier in the year felt 
he did not want to face the cross chop of the argument. 

Mr, Lisuman. Could it be that Commissioner Connole felt that 


_ the proceeding was one, contested in the sense that the public, which 
| the Commission is supposed to protect, might have to pay more or 
' | Jes for the gas depending on the rate of return decided upon by the 
| Commission, and that he was fearful you were going to discuss that 


matter with him. 

Mr. Corcoran. You mean he was fearful I might convince him to 
the contrary. I don’t know what was in Commissioner Connole’s 
mind just as I don’t know what was in Commissioner Kline’s mind. 

I cannot answer for the state of mind or for the motivations behind 

le in their relationships with me. I am awfully sorry. As I said 
Caen, something which you and I have known in law school long ago, 
the devil himself does not know the mind of man, and I don’t know 
the mind of Commissioner Kline and the mind of Commissioner 


' Connole. 


Mr. Lisuman. Wasn’t this proceeding really a contested proceeding 
from the point of view of the public? 

Mr. Corcoran. No; I don’t think it was a contested proceeding from 
the point of view of the public on the issue of whether we made the 
Canadian contract stick. 

Nothing was decided from the point of view of the public except 
that it was a good thing to make this Canadian contract stick. 

Mr, Lisuman. Well, doesn’t the rate of return enter into the price 
that the public will ultimately have to pay for the gas? 

Mr. Corcoran. But that has all been postponed for other action by 
the Commission later on. 

Mr. Lisawan. But admittedly you made a telephone call to Chair- 


| man Kuykendall urging the 7-percent return. 


Mr. Corcoran. No. I repeated the telephone call and the full con- 
text of the telephone call before. I did not urge the 5-percent rate 
of return. 

Mr. Lisuman. Seven percent. 

» Corcoran. I said Mr. Symonds wanted a 5-percent rate of 
return, but there were ways of avoiding that subject. if they would 
look at the proposal Midwestern had made at the close of Mr. Litt- 
mans argument. I was simply saying forget the 5-percent rate of 
return because there is a way of deciding it later on. 

. Lisuman. Wasn't that 7 percent ? 

Mr. Corcoran. Well, 7 percent; yes. I thought—I just parroted 
youon the 5 percent; it was my mistake. 
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Mr. Lisuman. I have no further questions. 
Mr. Corcoran. Now that we have accepted this, they did 
there any rate. fans. a 
The Crairman, Well, Mr. Corcoran, you have had 2 full ¢; 
of it. I think this entire matter has been covered quite thoro oth 
froin that standpoint and I think this concludes your appearance EX | 
Mr. Corcoran. Thank you, sir. ; ie 
The Cuarrman. And, with the thanks of the committee 
excused. 
aoe Corcoran. Thank you very much for the opportunity to talk| 
The Cuarrman. We appreciate your cooperation and for presenting 
your testimony to this subcommittee and responding to the question, 
Thank you very much, nal 
Earlier this afternoon, some reference was made to a list. That lig 
contained the names of several Members of Congress, apparently, jj} 
has not been identified and it is not a part of this record, so bien 
quently, I want it very clear that anybody who uses such list as ».| TI 
ferred to, which has not been identified and which is not a part of the| eauc 
record, that it is a matter of public record down at the Federal Power! man 
Commission, and consequently I do not want this committee to be helj| Pi 
responsible for anything that might show up in connection with the| Spr 
story published regarding this matter. 7 
I want that to be made very clear. cour 
Tomorrow several members of the committee will be unable to be | atto 
here and some have advised me that they could not be here longer than | derl 


» YOU may ly} 


12 o’clock. T 
I have tried to arrange the program of these hearings to havea M 
complete and full investigation of this entire matter. | thes 
There were certain people who were advised about the hearings and! M 
suggested that they come. T 
There were certain names that I announced at the outset that would | gat 
be the witnesses as they were scheduled to appear. M 


Mr. Symonds is one of those. In view of the fact that his testimony} D 
will obviously require more than I thought it would be more advisable | to t 
to meet in the morning at 10 o’clock and have Mr. Freeman present | you 
his testimony as I think should be short and we should get through by | N 
not later than noon, and that on Monday we would have Mr. Symonds} 1 
and continue with him until his entire presentation has been completed | — V 

Now, it is going to be the intention to conclude this series of hear- 
ings not later than Tuesday of next week. This will be going into the | TE 
third week of these hearings, but we have a legislative program that | 
we have just simply got to get to so if we have not concluded, and1| 
hope that we will, 1f we have not concluded, and there are others who 
will come it is going to have to be postponed until a later time. 

I might say this, we advised the representatives of several com- | 
panies about these hearings to give them an opportunity to be preset 
for them. It did not necessarily mean that they were going to be 
called to testify. 

It did mean that anybody, if anything came out, if anyone felt that) Tr 
they should have an opportunity to respond to, certainly this commit } 
tee would have a duty to consider any such request. con 

The committee will now adjourn until 10 o’clock in the morning. 

(Whereupon, at 4:50 p.m. the hearing was recessed, to reconvene at | 


10 a.m., Friday, May 20, 1960.) 
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FRIDAY, MAY 20, 1960 
a Hovse or REpresENTATIVES, 
ove, SPECIAL SUBCOMMITTEE ON LEGISLATIVE 
‘at lis OVERSIGHT OF THE CoMMITTEE ON 
at lis 


ly. i INTERSTATE AND ForrIGN COMMERCE, 
cal Washington, D.C. 
as re| The special subcommittee met, pursuant to recess, at 10 a.m., in the 
of the| egucus room, Old House Office Building, Hon. Oren Harris (chair- 
Power! man of the special subcommittee) presiding. 
heli} Present: Representatives Harris, Mack, Rogers of ‘Texas, Moss, and 
th the} Springer. ; : 
Also present: Representative Dingell; Robert W. Lishman, chief 
counsel; Beverly M. Coleman, principal attorney; Julius Eanet, staff 
to be | attorney; William Brewer, staff attorney; Herman Clay Beasley, chief 
than | derk; and Jack Marshall Stark, minority counsel. 
| The Cuarrman. The committee will come to order. 
avea Mr. Freeman, I must ask you, as I have others, do you object to 
| these photographers ? 
rsand' Mr. Freeman. No, sir. 
The CuarrMAN. I would imagine they would like for you to be 
would | seated for their purposes. 
Mr. Freeman, would you be sworn, please, sir ? 
mony} Do you solemnly swear the testimony you give to the committee 
isable | to be the truth, the whole truth and nothing but the truth, so help 
resent | you God ? 
ghby| Mr. Freeman. I do. 
nonds| The CHamman. You have a seat. 
ce | Will you state your name for the record, please, sir? 
ear: | 
tothe| TESTIMONY OF N. W. FREEMAN, PRESIDENT, MIDWESTERN GAS 


; * TRANSMISSION CO., HOUSTON, TEX. 


swho| Mr. Freeman. My name is N. W. Freeman. 
| The Cuarrman. What is your address, Mr. Freeman ? 

coml-| Mr, Freeman. My address is Houston, Tex. 

resent | The CHarrman. What is your position or vocation ? 

tok) Mr. Freeman. I am president of Midwestern Gas Transmission Co. 

The Cuarrman. Will you state very briefly what Midwestern Gas 

a Transmission Co. is? : 

mmit-| Mr, FREEMAN. Midwestern Gas Transmission Co. is a natural gas 
| company, within the meaning of the Natural Gas Act. At the present 


ane at | 643 
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time, we have a pipeline business which extends from Portland T 
to a point near Joliet, Ill., where we are transporting gas which? 
delivered at Joliet, Ill., to be consumed in the Chicago-Gary area, chis 
also have a vertificate of public convenience and necessity fro, : 
Federal Power Commission authorizing us to build a pipeline ¢ the 
the international boundary of Canada and the United States heart 
point near Emerson, Manitoba, to Marshville, Wis. * 
ae epee pepyecy i. will import Canadian gas and sell it to various 
istributing companies, and to one other pipeline company alon th 
route of the pipeline. That pipeline is presently under construd ' 
and we hope to have it in service to enable us to start deliveries o 
natural gas by the fall of this year. : 

The CuHarrman. Is this a company which is a subsidiary of Ten 
nessee ? 

Mr. Freeman. It is a wholly owned subsidiary of Tennessee (ys 
oe Cuairman. You are the president of the company, are y, 
not § ) 

Mr. Freeman. Yes, sir. 

_ The Cuarrman. Mr. Lishman, you may proceed with your ques 
tions. 

Mr. Lasuman. Mr. Freeman, is it correct that on October 26, 1959 
you were instructed to contact Commissioner Stueck who was at. 
tending a convention at the Westward Ho Hotel, Phoenix, Ariz.) 

Mr. Freeman. That is not exactly correct, Mr. Lishman. I eop. 
teats Mr. Stueck at the Westward Ho but I was not instructed to | 

0 So. 

Mr. LisomMaNn. You were attending a convention at the time. 

Mr. Freeman. I was attending the annual membership meeting of 
the Independent Natural Gas Association of America of which I 
am a director. 

Mr. Lisuman. You did have a conference with Commissioner 
Stueck at that hotel, though ? 

Mr. Freeman. I did have a conference with Mr. Stueck, if you 
could characterize it as a conference. 

Mr. Lisuman. Well, would you tell us just what occurred at the 
meeting you had with Commissioner Stueck ? 

Mr. Freeman. The meeting with Commissioner Stueck occurred at 
a patio around or adjacent to a swimming pool during a cocktail hour | 
which was to precede the annual membership dinner or a member- 
ship dinner of the association. 

his party or social hour was attended by several hundred people, 
and during the course of my circulating around, talking to various | 
people I ran into Commissioner Stueck. 

I think, to the best of my recollection, there were several people 
standing around in that group of people and as best I can recall there | 
were two gentlemen there whose names I do not recall, but I believe 
they were associated with either the General Electric Co. of Canada 
or the Westinghouse Co. of Canada. 

The reason that I recall that was that they indicated that they were | 
vitally interested in the Trans-Canada project to import gas to B- 
because they were negotiating with Trans-Canada to sell them some 
gas turbine compressors which Trans-Canada would use in the cot- 
struction of their line, construction and operation of their line. 
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My memory is not too good as to the exact words that were used, 
ut according to os! eons I was passing the time of day 

ioner Stueck. 
ory m9 how he was enjoying the convention, and if he was 

‘no to be with us for the entire convention. ' 

He indicated to me, as I recall, that he was not going to be able to 
remain for the duration of the convention. That he was going back 
io Washington to handle or to assist in the handling of the matter 
which had to be or should have been disposed of by the end of that 
we recall, I smiled and asked him if that, by any chance, would 
have been om matter gl I was vitally interested in and had been 
d in for several years. 

7. recall per en Stueck answered me in the affirmative or 
in the negative. As best I can recall, I asked him if he was going 
to go back to ee on prone that ang that the | a gg — 

ur deadline, which was November 1, because if the deadline 
— met, we would lose our contract or could lose our contract for 
the purchase of gas from Trans-Canada Pipeline. 

The only other comment that I recall that I made to him was that I 
hoped they could get fe montien resolved, and I hoped that they could 
give us a decision that we could use. 

Mr. Lisuman. Did you discuss the rate of return ? 

Mr. Freeman. z ia ae 

Mr, Lisuman. Did you discuss—— 

Mr. Freeman. To the best of my recollection, I did not discuss rate 
of return. 

Mr. Lisoman. Did you discuss the possible divestiture by Tennessee 
Gas of Midwestern ? 

Mr. Freeman. To the best of my recollection I did not. 

Mr. Lisuman. Did you report his Mr. apenas or Ee Mr. Corcoran 
the results of your meeting with Commissioner Stueck? 

Mr. F a As best I recall, I did not report the results of my 
conversations to Mr. Corcoran. I don’t really know whether I did 
report it to Mr. Symonds or not. 

Mr LisomMan. Well, did Mr. Corcoran report to you that he had 
contacted three other Commissioners by telephone? 

Mr. Freeman. Yes, sir, later in the week, Mr. Corcoran reported to 
me that he had contacted three other Commissioners in Washington. 

Mr. Lisnman. What did Mr. Corcoran tell you in his telephone 
conversation concerning his meetings with these three Commissioners? 

Mr. Frreman. Mr. Corcoran advised that he had carried out my 
instructions which I relayed to him as they were given to me by Mr. 
Gardiner Symonds, chairman of the board of Midwestern, which was 
tothe effect that I asked Mr. Corcoran to contact. the Commissioners 
and advise them that the deadline in our contract with Trans-Canada 
was real, and that in my opinion if the expiration date was allowed to 
go by, that I did not feel that we could renegotiate the contract at the 
sume prices that were in our contract, and I asked him to advise the 
Commissioners that, again, of the facts that were brought. out in the 
oral argument of the case which occurred on October 20th, and if I 
may interject something at this point, at the oral argument in the 
case, 1t was apparent that the staff of the Federal Power Commis- 
sion Was insisting upon a rate of return for our project that Mr. 
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Symonds had testified regarding on the record, and had indicated thy} jadn't 
a rate of return less than 7 percent would put our company in g p t aie fi 
tion where we probably could not finance the company. POR ‘isons 

During the argument when it became apparent that the company | The 
position and the staff of the Federal Power Commission were widely | know 
apart, my trial counsel, Mr. Littman, Mr. Corcoran, and myself bal ing tO 
® conference, and we shifted our position to the extent that Mr Lit jast fe 
man suggested that in order that this project would not be defeatei Mr. 
because of a deadlock between our company and the staff of the Com the p 
mission, that the Commission could well follow the procedural step of missl 
not resolving a rate of return at this time, and reserve that to bey | Mt 
a time of their—at the time of their decision and reserve that for) Mt 
further proceeding. | We 

That is the background to or the—the background of the case, instr" 

So when I talked to Mr. Corcoran, as I have stated just a few mo. rate! 
ments before, I asked him to again advise the Commission of the | page 
seriousness of the deadline, and asked him to advise the Commission | 200; 
again of the facts that were on the record, the procedural steps tha | Th 
could be taken to avoid having our certificate or our project fai], | Lish 
procedural deadlock. M 

Mr. Lisuman. Well, Mr. Freeman, is it correct that you reportedt) | 1! 
Mr. Symonds that the Federal Power Commission staff had expressed | M 
doubts and that probably expressed these doubts to the Commissioners, | toth 
that Mr. Symonds was to be taken seriously as to his sworn testimony M 
that the project needed a 7-percent rate or return to be financed at the} M 





then existing money market ? T 
Mr. Freeman. I think that was the implication, Mr. Lishman, and (" 
of listening to the staff’s argument, which is a public record. M 
Mr. Lisuman. Did you instruct Mr. Corcoran to insist with theCom-| 
missioners whom he contacted that Mr. Symonds was in dead earnest | the 


about needing—in his testimony that the 7-percent rate of return was | I 
necessary ¢ 
Mr. Freeman. I don’t recall expressing it exactly that way to Mr | call 
Corcoran, Mr. Lishman. I asked Mr. Corcoran to go and again advise | 4 
the Commission as to what transpired during the record or during the | § 
time this case was in hearing, and during the oral argument. Cor 
Mr. Lisuman. Well, did you instruct Mr. Corcoran to make repre | 
sentations to the Commissioners that if they did not give a rate of re | an 
turn desired by Mr. Symonds that the certificate would not be accepted | su 
by the company ? | > 
Mr. Freeman. No, sir, I don’t recall telling him exactly that. Mr | sq 
Symonds had testified in the record of this case that he was of the 
opinion, based on his experience in raising over a billion dollars for 
Tennessee Gas and its subsidiary and associated companies that dueto | 6 
the existing money markets, the condition of the existing money mar- | wo 
kets that he was confident that the project could not be publicly banked | a 
unless the rate of return was at least 7 percent. As I recall Mr. 
Symonds’ testimony, and the record in that case will speak for itself,he | 4, 
indicated that he was not at all sure that 7 percent was high enough | he 
rate of return. |= 
The point I am trying to make to you, Mr. Lishman, is, that at no 
time in my instructions to Mr. Corcoran did I ask him to issue any | as 
kind of an ultimatum to the Federal Power Commission, nor did I ask | M 
him to discuss anything with the Federal Power Commission that | 
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int been adequately and completely covered in the record of the 
a nor did I ask him to go to the Federal Power Commissioners and 
sailes the merits of the ASE. : 

"That seems to be kind of peculiar word, I am not so sure that I 
now the difference between merits and procedure. But, after listen- 
* tothe conversation or the testimony before this committee for the 

few days ' " . 
“it LAsHIMAN. Mr. Freeman, are you familiar with the contents of 


the press release issued on April 8, 1960, by Tennessee Gas Trans- 





mission Co. ? nv 

Mr. Freeman. Yes, sir. ! 

Mr. Lasaatan. That is already in our record. 

Would you say that the contents of that so far as they relate to the 
instructions you received from Mr. Symonds are substantially accu- 
rate?’ And I specifically refer to the bottom of page 2 and the top of 
page 3. And the last paragraph on page 3. From the bottom of page 


articularly. 
The CuarrMAN. Are you referring to Mr. Symonds’ release, Mr. 
Lishman ! 


Mr. Lisuman. Yes, sir; it is in our record. 

The CHAIRMAN. Yes. i } 

Mr. Lisuman. I am first asking the accuracy so far as it pertains 
tothemention of hisnameinthere. _ 

Mr. Freeman. May I have the question read to me, please, sir ? 

Mr. Lisuman. Will you read the question back ¢ 

The CuairRMAN. Read the question back, Mr. Reporter. 

(The reporter read from his notes as requested. ) 

Mr. Freeman. Yes, sir. 

Mr. Lisuman. Are the contents on page 3, so far as they quote 
th . . . 

The Cuatrman. I think you had better read it, Mr. Lishman. 
There is so many on page 3 I would like for him to testify specifi- 
cally to the quotation you have reference to. 

Mr. LisuMan. Let’s start with page 1, paragraph No. 3: 

Symonds said he directed President Freeman of Midwestern to instruct 
Corcoran to call on the Commissioners and in Symonds’ place, to say two 
things— 
and that the two things are subparagraphs a and b on page 2. And 
subparagraph a is: 

It was Symonds’ considered judgment that if the deadline on the Canadian 
supply were defaulted by failure of the Commission to act before Sunday, 
November 1, it would not be possible to renegotiate that supply contract in 
time to build the pipeline in Minnesota and Wisconsin with conrections in 
North Dakota and Michigan in 1960, and without a second rise in the price 
of gas that would make the gas almost unmarketable. The price Midwestern 
would have to pay for its gas supply, and in turn, pass on to U.S. consumers, 
already had gone up once during the long-drawn-out proceedings, Symonds said. 

b. Second, that Symonds’ testimony as to financing and the need for a 7-percent 
overall rate of return in the existent high money market was his honest opinion 
and to be taken with dead seriousness. Further, that at existent money rates 


he did not believe financing could be found for $50 million of long-term Mid- 
Western debt without such a rate of return. 


In accordance with the suggestion made by the chairman, 1 will 
ask you specifically with respect to paragraph a I read to you, did 
r. Symonds give you such instructions ? 
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' 
Mr. Freeman. Yes, sir. | Mr. 
Mr. Lisuman. Did you pass those instructions on ? the qu 
Mr. Freeman. Yes, sir. ; 
Mr. Lisuman. To Mr. Corcoran, in substantially the same lan Mr. 8 
and words used in this press release ? Suge Jai 
Mr. Freeman. Mr, Lishman, I don’t recall whether I passed this Ho 
message along to Mr. Corcoran in the same words words 
Mr. Lisuman. Did you you do it in writing ? we ha 
Mr. Freeman. No, sir, I did not do it in writing. deadli 
Mr. Lisuman. Were Mr. Symonds’ instructions to you in writing! _tiatin 
Mr. Freeman. No, sir, they were not given to me in writing, byt] negot 
will say that I passed these instructions along to Mr. Corcoran in the been 1 
same vein and with the same intent, and asked him to do the Same | incred 
thing, except Mr. Symonds’ written words, instructed me to hen| Mr. 
We must bear in mind this press release was prepared a long tin, reads 
after these conversations occurred, and these instructions were »| there 

ceived by me. 





Mr. Lisuman. Well, did Mr. Symonds give you the instructions | pe 
contained in paragraph b that has just been read ? Symd 
Mr. Freeman. Yes, sir, to the best of my recollection he did, The 


Mr. Lisuman. Did you pass those instructions on to Mr. Corcoran! _ 
Mr. Freeman. Mr. Lishman, I have answered that question, I hk. | ul pe 
lieve I explained to you a few minutes ago as to the manner in which | allpiz 
I passed those instructions along to Mr. Corcoran. Do 
Mr. Lisuman. Did Mr. Corcoran report back to you that he had | tacts 
carried out these instructions ? | with 
Mr. Freeman. Mr. Corcoran reported back to me that he had talked | pead 
to three Commissioners in Washington, namely Chairman Kuykendall, | fing 


Commissioner Kline, and Commissioner Connole, Mi 
Mr. Lisuman. Did he report to you that he had carried out the | jieve 
letter of your instructions? M 


Mr. Freeman. He reported to me that he had had conversation | (1 
with these Commissioners in line with my instructions to him. M 
Mr. Lisuman. Did you understand him to say to you that hehd 4 
discussed the 7-percent rate of return with any of the Commissioners! | has] 
Mr. Freeman. I didn’t ask Mr. Corcoran of the details of this con- pend 
versation. He advised me that he had passed along the messageor| 4M 
he had handled the matter as per my instructions. And that wasall, | whi 
There was no reason for me to go into detail with him, I didn’t fed | of g 
at that time, because Mr. Corcoran has pretty well carried out the get: 


requests we had given to him. com 
r. Lisoman, Did Mr. Corcoran make any report to you in wit | the. 

ing about his meetings with the Commissioner ? Or, & 
Mr. Freeman. He did not. | tr 


Mr. Lisuman. Is it correctly stated in the press release on page | ness 
2 that there was no breach of law, regulation, accepted practice ot | app 
propriety in representatives of Midwestern constituting with Commis | com 
sioners concerning methods by which the Commission and the com } cow 
pany might meet required deadlines after 4 years of hearing on the | ex 
project, and to make sure the Commission understood the position of | of t 
the company in certain eventualities ? 

Does that correctly represent the viewpoint of Midwestern? 

Mr. Freeman. That correctly reflects the viewpoint of Mr. Gardinet | wh 
Symonds and I will say that I concur with him 100 percent. 
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Lasuman. What were the certain eventualities referred to in 
notation from the press release which I have just read? ; 
Mr. Freeman. I am not so sure that I know exactly what was in 
Mr Symonds’ mind in these written words and I imagine he can 

Jain them to 1 much betterthanI. vat A 
However, without knowing what was in his mind and reading his 
words and from my knowledge of my company and the problems that 

have had I imagine that he was thinking if we did not meet the 
ieadline the project would be dead unless we were successful in renego- 
our contract for Canadian gas, which in my opinion, as the 


Sear of all contracts with the Canadian people, could not have 
been renegotiated except at substantially higher prices. And thereby 


increasing the gas price to consumers in the upper Middle West. : 
Mr. Lisuman. Now, turning to page 1 of the press release which 

reads in part in omen 2 “They were in complete” referring to 

therepresentations and meetings with Commissioners: 

They were in complete compliance with the law and the practice of the FPC— 


Symonds stated. 


They were not secret. They were conducted in the public offices of the Com- 
mission with full knowledge of all Commissioners and of the staff. As all Com- 
missioners have testified as stated they were carried on in the manner in which 
all people doing business before the Commission conduct their business, certainly 


all pipelines. 

Do you believe that it is a common practice to have ex parte con- 
tacts by pipeline company represeentatives with Commission members 
with respect to a pending case and particularly a case which has al- 
ready been heard on oral argument and which is in the course of being 


| finally decided by the Commission ? 


Mr. Freeman. I don’t understand your question sir. I don’t be- 
lieve you completed it or if you did, I don’t believe I understand it. 

Mr. Lisuman. Would you read the question, please ? 

(The question was read by the reporter.) 

Mr. Freeman. Yes, sir; and particularly in this particular case. 

Mr. Lisuman. Has there been any other instance where Midwestern 
has had a representative approach any Commissioner while a case was 
pending before it ? 

Mr. Freeman. Mr. Lishman from my knowledge and my memory, 
which might not be too accurate because this goes back over a period 
of several years since the Midwestern Company has been trying to 
get into business we have only had the series of cases. We are a new 
eae and we have only had a series of cases or applications before 
the Pe which involve the projects that basically we are discussing, 


or, as | have described the company before. 


ner 


In the course of my employment with this company, and with Ten- 
nessee Gas Transmission Co., I have been coming to Washington for 
approximately 12 or 13 years. One of my principal duties with my 
companies has been the handling of our regulatory matters. My 
counsel has advised me that the right to contact the Commissioner's 


| &xparte and the staff ex parte has been given to me by the Congress 


of the United States. 
rt. Listatan. What provision of law did your counsel refer to? 


Mr, Freeman. I am not a lawyer, Mr. Lishman, and I do not know 
What provision of the law he gave to me. 
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Mr. Lisuman. Did he ever give you that opinion in writing? 

Mr. Freeman. No, sir, I don’t believe that he ever gave it to ; 
writing. " Me 

Mr. Lisuman. Did he ever explain that it might be under an jnie.: 
pretation of section 5(c) of the Administrative Procedure Act? 

Mr. Freeman. No, sir, I never heard a discussion of section 5 
of the Administrative Procedure Act before the last 2 or 3 1] 
in which I have been attending these hearings here. * 

Mr. LisumMan. But your counsel advised you that it would be pm.’ 
fectly proper for you as a representative of the company to cont | 
the Commission with respect to a pending matter that was await 
decision by the Commission. m 

Mr. Freeman. As long as the staff of the Federal Power Commis. 
ison has the same rights. 

Mr. Lisuman. And you feel that is a practice that is engaged inh 
representatives of other pipelines that are subject to regulation jy | 
the Commission. "| 

Mr. Freeman. I certainly do. 

Mr. Lisuman. Did you contact a Commissioner each time durin 

- . T . f 
the past 12 years when you have been in Washington ? ‘| 

Mr. Freeman. No, sir, I would not say that. I have had lots of| 
different business in Washington. 

Mr. Lisuman. Well, do you feel there is anything improper abou 
such a contact with respect to a case that is pending for decision 
before a Commission ? 

Mr. Freeman. Subject to what my counsel have told me if thi 
right is accorded to me by the Congress of the United States and by 
the laws that are on the books I can see nothing that is improper 
about it. 

Mr. LisoMan. Well, then, there would be nothing improper then | 
from your viewpoint in discussing any issue, including the merits | 
as well as procedural matters, if they can be distinguished ? 

Mr. Freeman. I am not so sure they can be distinguished or I an | 
not so sure that I can distinguish them in my own mind. 

However, I will say that as a practice of, as my practice, and! 
believe other representatives of my company, our problem has no 
been to discuss the merits of the case, and I again say I am not») 
sure I can say what the merits are. 

Our Keble have been of expedition and procedure to get the 
Federal Power Commission to act and to do something. 

Mr. Lisuman. Did your counsel advise you that, under the rulesof 
practice before the Commission, lawyers appearing before that agency | 
are required to live up to the code of ethics of the bar associations! | 

Mr. Freeman. I don’t believe I have had any discussion with my 
counsel in that regard. 

Mr. Lisuman. Did he ever indicate to you that under the code 0 
the bar associations it is highly improper conduct to approach s 
judge after a matter has been argued ex parte and attempt to talk wih 
him about the case ? 

Mr. Freeman. I don’t believe I have ever had a discussion with him 
regarding that. 








Mr. Lisuman. In other words, from the advice you have receire | 


you feel you are at perfect liberty at any time, at any stage of ay 
proceeding before the Commission, in the absence of opposing partits | 
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oapproach a Commissioner and discuss either the merits or any other 
matter with him 





7 Mr. Freeman. I again am not sure that I know the difference be- 
inte | treetl merits and procedure, and expedition. I am nota lawyer, and 
” ter. [make no pretense of knowing that, but I think that I am intelligent 
let enough to know that in an adversary proceeding such as our main 
1 at) which was highly competitive with other pipeline companies, I 
dap sont believe that 1 did or that I asked anybody to discuss merits; and 
e per | [again say I am not so doggone sure I know what the merits are 
ontag| but ny problems in that case, which lasted more than 4 years, were to 
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t the Federal Power Commission to do something, and, frankly, 
rsonally was getting to the point at the end of it that I didn’t much 
are what they did, but I did want them to do something. _ 

As Mr. Corcoran told you—and I hate to talk about physical condi- 
tions—he said he en Tennessee and the Commission his uleer. I gave 
them 80 percent of my belly in the last 4 years. 

Mr. Lisuman. Well, we sympathize with the problem of delay, and 
we certainly are trying to do something about it within the activities 
of this subcommittee, but we also are very interested in this matter of 
ex parte contacts which apparently are engaged in according to your 
testimony quite freely at that Commission, and is an accepted manner 
of carrying on business there, is that correct 4 — ent 

Mr. Freeman. Yes, sir; in connection with the initial licensing 


nvr LisoMan. Well, do you feel that if the law now permits it that 
that law should be changed to prevent such contacts? 

Mr. Freeman. Mr. Lishman, I have no opinion as to that. I am not 
a lawyer and I don’t believe that I am qualified to—— 

Mr, Lisuman. Well, have the interests of Midwestern ever been 
adversely affected because the representative of another competing 
pipeline has made off-the-record approaches to a Commission about 
amatter pending before it ? 

Mr. Freeman. I don’t know that that is the case. I could not an- 
swer that. 

Mr, Lisuman. Do you have a feeling that because other people 
make these ex parte off-the-record contacts that in order to protect the 
interest of your company you were forced to do it yourself ? 

Mr. Freeman. Yes, sir. I think that if I had not contacted the 
Commission during the past 10 or 12 years, and I think properly con- 
tacted the Commission, in view of the practices before the Commis- 
sion, that, I say I or other people of our organization or together with 
other people of our organization, I question whether Tennessee would 
be where it is today. 

Mr, Lisuman. Have you ever extended any hospitality to any 
Commissioner ? 

Mr, Freeman. Not that I recall. The only occasion which I could 
even think of that could be construed as hospitality would be, I don’t 
recall when it was in the year of 1953 or 1954, during the annual meet- 
ing of the Independent Natural Gas Association, which was held in 
Houston, Tex., Mr. Gardiner Symonds and myself gave a cocktail 
party at the Ramada Club in Houston, Tex., and for the member- 
ship of the Independent Natural Gas Association and as I recall there 
were probably some Federal Power Commission personnel in attend- 
ance at that cocktail party. 
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We were hosts or cohosts of the convention, and it w 
that I think has been going on for a long time. 

Mr. Lisuman. Mr. Freeman, at any of the times you have haq th 
off-the-record contacts with a Commissioner of the Federal p = 
Commission, did any Commissioner ever seek to restrain you i 
carrying on such contacts ? _ 

Mr. Freeman. I heard Commissioner Stueck say that he did at 
occasion. I am sorry, I cannot recollect that time, and to the er . 
my knowledge I do not recall of any Commissioner or anybod | 
nected with the Federal Power Commission ever cautionin a | 


é me agai 
any type of the conversation that I was having with those peop 
r. Li 


4S & practicg 


asHMAN. Well, do you feel from your contacts with him then | 
that their interpretation of the law is the same as yours, namely, thay | 
? 


you are entitled to have that contact? 

Mr. Freeman. I have no opinion as to that. I don’t know what; 
in the minds of the Commissioners or the staff members of the Federal 
Power Commission. 

Mr. Lisuman. Did you ever discuss the competitive situation of the 
supply of gas with the Governor of Wisconsin ¢ 

r. Freeman. Which Governor of Wisconsin? 

Mr. Lisuman. The one in office in 1957. 

Mr. Freeman. Was that Governor Thompson ? 

Mr. Lisuman. Yes. 


Mr. Freeman. Yes, sir; I have discussed the Midwestern situation | 
with Governor Thompson, and I also discussed the Midwestern git. | 


uation with Governor Kohler who is the Governor who preceded 
Governor Thompson. 

Mr. Lisuman. Did you ever have any conversation with Governor 
Thompson pertaining to the antitrust suit that was instituted against 
three other companies ? 

Mr. Freeman. No, sir;I did not. 

Mr. Lisuman. Did you furnish certain information to the Governor 
of Wisconsin which might be useful in the instigation of such a suit! 

Mr. Freeman. I read that I did, but I don’t know whether I did 
or not. 

I would have to know from Governor Thompson what information 
I was supposed to have given him. 


Mr. Lisaman. Do you know whether or not Mr. Corcoran’s legal | 


fees were ever permitted in the cost of service ? 

Mr. Freeman. Mr. Lishman, I would have to give you an opinion 
on that because for the last few years I have been devoting my time to 
the activities of Midwestern, and I am not familiar with the details of 
the Tennessee Gas Transmission Co. rate cases. 

Mr. Lisuman. Mr. Chairman, I have no further questions. 

The CuarrMan. First, let me say, Mr. Freeman, that I observe you 
have counsel with you, which is permitted under the rules and I 
intended to have them identified for the record at the outset’ and I think 
probably we will do it at this time. 

Mr. Freeman. To my left is Mr. W. C. Braden, Jr. To my right 
is Mr. Armour T. Beckstrand. I do not feel that I needed counsel at 
the table with me and the only reason that they are here is if I would 
be required to look at any documents or anything like that, to expedite 
it, to save time for them to give it to me. 
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TheCuamman. Very well, I think the record should show they were 
with you in this case. : 

Mr. Freeman, do you recall the approximate date that Mr. Symonds 
suggested or requested you to contact Mr. Corcoran and advise Mr. 
Corcoran to make these contacts with the Commission members ? 

Mr. Freeman. Mr. Chairman, I believe, subject to looking at a 
calendar that my instructions were received on Sunday, October 25, 
1959. 1 believe that has been testified to here that Mr. Corcoran had 
his conversations on the 26th, which I believe was on a Monday if, 
subject tomy date being right, I think that is correct. 

The CHARMAN. As soon as Mr. Symonds called you and asked you 
to contact Mr. Corcoran, you immediately then got in touch with 
= Freeman. Yes; that is correct. 

The CHarrMAN. Was that by telephone or did you come to Wash- 


ington ¢ 
"ite Freeman. That was by telephone from Phoenix, Ariz., to 
ser, , ; 

The CuarrmAN. Were you in Phoenix, Ariz., during the meeting 
of it, whatever the association was 

Mr. Freeman. Yes, sir; I was. 

The CuarrMAN. Independent Natural Gas convention then? 

Mr. Freeman. Yes; I was in attendance at that meeting. 

The Cuarrman. Was Mr. Symonds in Phoenix at the time you 
talked about this matter ? 

Mr. Freeman. Mr. Symonds was in Phoenix at the time, and I talked 
about this matter. 

The Cuarrman. Was it in Phoenix that Mr. Symonds instructed 
youtomakethiscall? — 

Mr. Freeman. Yes, sir. 

The Cuarrman. That was on Sunday the 25th, the best you can 
recall ? 

Mr. Freeman. That is to the best of my recollection. 

The CuatrMan. Did you call Mr. Corcoran that day or did you wait 
until Monday ¢ 

Mr. Freeman. Mr. Chairman, I am not too sure of that. I am sure 
that I tried to call Mr. Corcoran that day. Whether I was able to 
reach him on Sunday or Monday morning I do not recall. 

The Cuarrman. You knew at the time you talked to Mr. Corcoran, 
however, that Mr. Stueck was attending the meeting in Phoenix. 

Mr. Freeman. I knew, Mr. Chairman, that Commissioner Stueck 
was scheduled to be a speaker at the meeting. I had not seen Commis- 
sioner Stueck, and I did not know that he was there. But I assumed 
that he was there. 

The CHatrman. Was there anything said between you and Mr. Cor- 
coran abides Mr. Stueck being in Phoenix instead of being in Wash- 
ington ¢ 

Mr. Freeman. I do not recall that that was even mentioned in the 
conversation. Now my memory could be faulty on it but to the best 
of my recollection I asked Mr. Corcoran to call on all of the Com- 
missioners. 

_ The Carrman. But you knew that you were attending this meeting 
in Phoenix and you knew that Commissioner Stueck was to address 
the convention. 
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Mr. Freeman. Yes, sir, I knew from the program that he was, 


The Cuarmrman. Did you tell Mr. Corcoran that he would try to | 


contact him ¢ 

Mr. Freeman. No, sir, I don’t recall that I did. Mr, Chairman, jp 
that regard, I believe that Mr. Corcoran testified, if I recall, and | 
listened to most of his testimony, that he tried to contact Mr. Stue ‘k 
in Washington and found that he was out of town. , 

The Cuarrman. Yes, and Commissioner Stueck that he wag hot 
in Washington at the time and therefore he was not contacted by Mr 
Corcoran, but later then it developed that he was in Phoenix and ses 
contacted by you. ’ 

Mr. Freeman. That is correct. 

The Cuarrman. Now, you knew, at that time, because it had de. 
veloped during the ora] argument that the staff had suggested a 61. 
percent return. ; ' 

Mr. Freeman. Yes, sir. 

The Cuarrman. And of course, you had argued in the oral argu- 
ment proceedings before the Commission, that it was necessary to haye 
a 7-percent return ? 

Mr. Freeman. Yes, sir. 

The CuatrmMan. Did you know that the Commission had tentatively 
made a decision and was tied on a two and two vote? ; 

Mr. Freeman. No, sir. The first that | learned of that was in Mr 
Huttlinger’s, I believe is his name, articles in the magazine or publi- 
cation Oildom. 

The CHatmman. Well, why—how did it happen that you got go 
concerned that the Commission would not reach a decision in time 
then ¢ 

Mr. Freeman. Mr. Chairman, we had been engaged in this struggle, 
in this project for more than 4 years. We had sizable sums of money 
invested in it. We were approaching the final week, and it was out 
of an abundance of caution to keep this project from failing. 

The Cuatrman. And it was not due to the fact that you had heard 
that somebody referred to it here in these earlier hearings here as 
leaks, 

Mr. Freeman. I know of no leaks. I lever heard of any leaks and 
again I refer to Mr. Huttlinger’s article. That was the first oceasion 
that I had heard that there had been any leaks or was aware that in 
any manner, shape or form there had been any leaks. 

The Cuatrman, If it was a fact there was a two to two decision, it 
svould be two supporting the 614 percent and two the open rate at the 
time and if that condition did prevail, then there could not have 
been any decision by the deadline of November 1. 

Mr. Freeman. Well, that is academic, Mr. Chairman. [If there was 
such a situation in existence, and if it remained deadlocked until 
Cctober 31, I would assume there could not have been a decision. 

The CuarrMan. Well, it has been testified here and it is not ques- 
tioned that that situation was in existence, 

Mr. Freeman. Yes, sir, I have heard that. testified. 

The Cuarrman. And the fact that there was a 7 percent. versus 4 
61,-percent rate involved in the oral argument, it then could not be 
true that what you meant when you said to Commissioner Stueck 
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hope you give us a decision we could use.” Did that mean “don’t 
- 61,,- ercent-rate-of-return decision” ? 

give us a 07/4-P a * ee , a 
*Mr. Freeman. Well, Mr. Chairman, naturally we argued for a 
“percent rate of ret urn. 

The CHAIRMAN. Yes, I know. 

Mr. Freeman. I didn’t mention any rate of return. Rate of return 
was not mentioned to Mr. Stueck, but I think it is very apparent when 
[asked him to give me something I could use, I was—in my mind—I 
was thinking about rate of return as well as I was thinking about all 
other factsofthe case. ; 

The Cuarrman. Yes, sir, and I want to compliment you for being 
frank and admit just precisely what did happen. That is all we are 
here for, Mr. Freeman, to develop just what the facts are. You have 
nothing else in mind except the fact when you mentioned that to 
Commissioner Stueck was give us something, “We could use” you 
meant “If you give us a 614 percent, we will not use it.” 

Mr. Freeman. Yes, sir. There were other things that I was think- 
ing about at the time, and that was in connection with our contract 
and I am not talking about the deadline now, of our contract with 
the Trans-Canada Pipeline Co. 

Our contract was for a certain price, and at a time, I have to be a 
little vague about this because it was so long ago, but it was during 
the contested hearing, I believe, that was Chairman Kuykendall dug- 
ing the oral argument in that case indicated that maybe, and I don’t 
want to say this the wrong way because I am talking from memory, 
but indicated maybe the Federal Power Commission if they author- 
ied the import of gas should authorize it at a different price than that 
which was contained in my contract with the Trans-Canada Pipeline. 

I was thinking about that as well. I got to the point where I was 
thinking about a lot of things—we had been through this thing for a 
long period of time and had the Commission granted a certificate for 
the import of gas and had they decided to change the price, I am sure 
that that would have defeated the project just as well, when I say 
change in price of course I mean reduce the price, I think that that 
would have defeated the project just as well as less than 7 percent rate 
of return or passing the deadline of tlhe Canadian contract. 

The Cuatrrman. Yes, you, of course, knew then, I judge from what 
yousaid, that the Canadians would not accept any such thing. 

Mr, Freeman. I am qiute sure they would not have accepted it. 

The Cuarrman. My timeis up. 

Mr. Springer ? 

Mr. Sprincer. Mr. Freeman, you testified you had some conversa- 
tions with Governor Thompson, of Wisconsin. Did you also have 
some conversations with Governor Freeman, of Minnesota? 

Mr. Freeman. I personally have never met Governor Freeman, of 
Minnesota. 

Mr. Sprincer. Did you have any conversations with Governor Wil- 
liams, of Michigan ? 

Mr. Freeman. Yes, sir, I think I had a conversation with Governor 
Williams, of Michigan 

Mr. Sprincer. With reference to what ? 

_ Mr. Freeman. With reference to the Midwestern project and solic- 
itmg the support of the State of Michigan for our project. 
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Mr. Sprincer. Mr. Freeman, I want to say this, at least we have 
had some direct answers from you and that is more than we got from 
a good many of the witnesses who have been here in the last 7 dayg 

That is all, Mr. Chairman. “a 

Mr. Freeman. Thank you. 

The Cuarrman. Mr. Rogers? 

Mr. Rogers. Mr. Freeman, I just have one or two questions op 
observations. Of course you understand the purpose of these heap. 
ings have to do with the looking into the matter to determine whether 
or not some unfair advantage is being sought by some people by back. 
door approaches to commissions, and in this instance the Feder] 
Power Commission. 

I would presume that you as a businessman would not subscribe op 
underwrite a practice that would bring about an unfair advantage oy 
the part of one party to a contested matter, would you? 

Mr. Freeman. I would subscribe to that, as you say. 

Mr. Rocers. And because it would be a two-edged sword, because 
I mean if it worked in your behalf one time it might work against you 
the next time? 

Mr. Freeman. It might cut the heart out the next time. 

Mr. Rogers. That is exactly right. 

Now, this situation that developed here, as I understand it, your 
need for some early action was prompted by the fact that you had to 
find out. whether or not you could build the pipeline. 

Mr. Freeman. That is correct, sir. And, Mr. Rogers, for a period 
of more than 4 years we were tying up a large number of our key 
personnel, we were tying up equipment. We were tying up gas supply, 
and many other things. : 

Mr. Rogers. If the Commission had failed to act by the deadline 
insofar as the granting of the certificate was concerned, and you had 
lost this contract with Trans-Canada Co. it would have placed you in 
a position where future development might have required that you 
ask for a 714 percent return ? 

Mr. Freeman. Mr. Rogers, that could very easily have been the 
ease, but, worse than that, I am not so sure there would have been 4 
project, I am not so'sure we would have been able to import gas from 
Canada for the upper midwestern section of the country, for the 
reason, aS Iihave stated before, I negotiated all of the contracts with 
the Trans-Canada Pipeline Co., and had we have had to go back and 
renegotiate, and I am reasonably confident in my own mind that we 
would have had to pay a minimum of two cents additional per Mef. 
of gas.and probably more to have renegotiated that contract. 

I am not so sure if we had had to pay—or I am confident in my own 
mind that: had we have had to renegotiate, if we were successful in 
renegotiating, that we may not have been able to have sold that gas 


to the distributors and to the people that we had executed contracts | 


with for the sale of that gas. 

Mr. Rocers. And what you were driving at was to get this situation 
worked out so that you could get 'the certificate to go ahead with your 
preparations for building the pipeline and leave the rate of retum 
open to let it be decided on the facts and what would be justified, was 
it not? 

Mr. Freeman, Yes, sir, when it became apparent to me that the 
staff and our company were in a deadlock on this thing, and we had 
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heen fighting this battle, if you want to call it that, for a period of 
4 years, and when I called the counsel, the meeting of counsel, namely, 
my trial counsel Mr. Corcoran and other people were there with me, 
to discuss this thing, I was trying to find a way, if possible, that we 
could shift our position procedurally to allow the Federal Power 
Commission to grant us a certificate and get this project into being, 
and, as you say, Worry about the rate of return later when the facts 
in. 

Oe sat remember, Mr. Rogers, that in one of these cases you are 
dealing with estimates, with a new pipeline company that has not 
heen financed before. ‘This argument was held on October 20th. And 
in ing of rate of return, the financing was not going to be done 
until some time this year. As Mr. Cocoran testified to yesterday, 
had the interest rates gone down and other expenses gone down, maybe 
we wouldn’t have needed a 7 percent rate of return. If the interest 
rates keep going up, and kept going up and other costs kept going up, 
maybe we need an 8 percent, I don’t know, 8 or 9 percent. 

Mr. Rogers. Well, as a matter of fact, in this type of proceeding, 
the rate of return to be justified can almost be determined by mathe- 
matical certainty once you have all the facts before the Commission, 
can they not? 

Mr. Freeman. Once you have all the facts before the Commission, 
I have never felt that the law requires that, based on counsel, and 
again I am not a lawyer, that they have to fix a rate of return in an 
initial license case. 

Mr. Rogers. Now, there has been some discussion and testimony in 
this hearing about who was representing the company and who was 
representing the consumer, and I believe one party, I don’t remember 
who it was, talked about that the Federal Power Commission or that 
the staff of the Federal Power Commission was representing the 
consumer. 

As a party in the gas business, is it your understanding that the 
Federal Power Commission is supposed to represent everybody in 
these things, whether the consumer or the purchasers or the producers 
or anyone else connected with this to ceme out with a fair and equitable 
decision concerning all parties so that their rights are protected ? 

Mr. Freeman. I think according to my understanding that the 
Federal Power Commission, its duty is to protect the public interest, 
and I think the producer, the pipeline company, the distributor, con- 
sumer are all part of the public interest. 

Mr. Rogers. I think that is all, Mr. Chairman. 

The Cuarrman. Mr. Mack, did you have anything at this time? 

Mr. Mack. No, I yield, I passed my turn. 

TheCuamman. Mr. Moss? 

Mr. Moss. Mr. Freeman, you have said you have been coming to 
Washington for 12 or 13 years. During that period, how many mem- 
bers of the Federal Power Commission have you personally contacted ? 

Mr. Freeman. Mr. Moss, that would be a hard question for me to 
answer giving you the number. I have been coming here through 
three or four different commissions. 

Mr. Moss. Have you contacted all of them? 

Mr. Freeman. I would say that at some time or another for one 
Se or another, I have contacted all of the Commissioners of the 

ederal Power Commission. 
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Mr. Moss. And on each occasion, have you had some matter pend. 
ing before the Commission ? 

Mr. Freeman. Mr. Moss, again, I will have to say that since my com- 
pany has been in business, I don’t believe there has been a time whey 
we have not had some matter pending before the Commission, 4; 
the present time, Tennessee Gas and its related companies, the sub, 
sidiary companies, I think we have over 30 cases pending before the 
Power Commission. 

Mr. Moss. Well, have you had something pending before them du. 
ing each of the 12 or 13 years you have been calling on the members 
of the Commission ? 

Mr. Freeman. I am sure that we—I am sure that is an accurate 
statement that we have had something pending before the Feder] 
Power Commission at all times that I have contacted the Commis. 
sioners. Now, that does not mean, may I amplify 

Mr. Moss. Yes, certainly. 

Mr. Freeman. That does not mean that during all of my contacts 
with the Commissioners that I have talked about pending cases, 

Mr. Moss. Well, in view of your admitted difficulty in telling the dif. 
ference between procedural matters and matters of merit, can you say 
that. you have not then discussed the merits of cases ? j , 

Mr. Freeman. No, sir, I would make no attempt to tell you that, Mr, 
Moss. I would say that primarily my contacts have been on the matter 
of procedure and expedition as best I can define them in my own 
mind. 

However, we are talking about a long period of time, we are talking 
about memory, and 

Mr. Moss. No, weare talking about procedure and merit. 

Mr. Freeman. All right. I am talking about my memory, sir, and 
I am confident that at some time in my contacts that either from my 
own conversation or in response to questions from Commissioners and 
the staff that probably what somebody would call merits was discussed, 

Mr. Moss. Well, I mention that because you have emphasized on at 
least three separate occasions I can recall, in your testimony, and in 
response to questions, that you have great difficulty differentiating be- 
tween merit and matters of merit and matters of procedure. 

Now, you also used the statement that in view of the seriousness of 
the deadline, and then the deadlock between the Commission and the 
staff of the Commission, this is in connection with the instructions to 
Mr. Corcoran. How do you know there was a deadlock between the 
Commission and the staff of the Commission ? 

Mr. Freeman. Mr. Moss, that was very apparent. 

Mr. Moss. How? 

Mr. Freeman. No; excuse me, sir. Let me understand the question. 
Did you say a deadlock between the staff and the Commission ? 

Mr. Moss. That is what you said. 

Mr. Freeman. Well, if I did, I misspoke myself and I would like to 
correct it. Very definitely what I thought I said and what I intended 
to say was that there was a deadlock between the staff and the company, 
namely, Midwestern. 

Mr. Moss. How did you know there was a deadlock there? How did 
you know what the staff position finally was? 

Mr. Freeman. Mr. Moss, the only thing that I can go by is the staff's 
brief and the staff’s oral argument in the case, which was very ap- 
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arent that they had decided that we should not have more than a 
t. 

"AR Mocs. How can there be a deadlock between the Commission 

gaff and the company? The Commission is the body which finally 

renders the decision. iow 

Mr. FREEMAN. Y es, sir: I think that is right. 

Mr. Moss. And if the Commissioners had all the facts and the posi- 
tion of the staff and the position of the company, then they met the 
responsibility of which they would support or what portion of each 
case or portion they would support in rendering a decision, didn’t 
they? ee ' 
Mr. Freeman. Yes, sir; that is correct. But in my experience with 
the Federal Power Commission, they very rarely overrule the staff, 
or have-—— ec 8 , 

Mr. Moss. They did in this instance. And I think 

Mr. Freeman. I am very happy. 

Mr. Moss (continuing). In the Colorado Interstate case, and they 
seem to have in a number of cases that I can recall. 

Mr. Freeman. Well, we were trying to do in our oral argument— 
what we were trying to do, Mr. Moss, was to eliminate that possibility 
when we shifted position and had our counsel argue to the so-called 
open certificate. c 

Mr. Moss. Now, the oral argument on the Midwestern Northern case 
was concluded when, the 23d of October ? 

Mr. Freeman. I believe it was the 20th of October, Mr. Moss. 

Mr. Moss. Mr. Lishman, do you have that date ? 

Mr. Lisum an. Well, was there more than 1 day of oral argument? 

Mr. Freeman. As I recall, no, sir; I think the oral argument was 
concluded, started and concluded on October 20. 

Mr. Lisuman. We had information it was on the 23d. But the 
record ought to show that from the Federal Power Commission. 

Mr. Moss. Well, it doesn’t matter a great deal between the 20th and 
283d, but it was concluded on either the 20th or 23d and on the 25th 
you phoned Mr. Corcoran ? 

Mr. Freeman. I tried to phone Mr. Corcoran, and as I testified to 
Mr. Harris I am not sure that I reached him on the 25th, or the 
morning of the 26th. 

Mr. Moss. Well, in any event, on the 25th you tried to reach him 
either 2 or 5 days after the oral arguments were concluded to urge 
him to get up to the Commission and reemphasize the position of Ten- 
nessee and to—as taken from the press release 

Mr. Freeman. To emphasize the position of Midwestern. 

Mr. Moss. Or to emphasize the position of Midwestern—to reempha- 
size the serious view held by the company on this matter of overall 
return. Why did you feel it was necessary so soon after the closing 
of oral argument to contact the Commissioners individually and 
reemphasize the importance of the deadline? Aren’t these men com- 
petent to arrive at a determination of the seriousness of a deadline of 
— 

Mr. Freeman. I assume that they are, Mr. Moss, and I am confi- 
dent—— 

Mr. Moss. But you wanted to be certain ? 

Mr. Freeman. I am confident they are, but out of an abundance of 
caution I did not want this project to fail; nor did Mr. Symonds. 
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Mr. Moss. And you felt that it was most important that there be 

reemphasis of the significance of the higher rate of return? : 
Mr. Freeman. I thought that it was necessary to reemphasize ¢}, 
seriousness of this situation in the manner in which I have testife 
to here this morning, and I will be glad to repeat that testimony, yy 
Moss. 

Mr. Moss. It is not necessary, because I recall it quite well. 

Mr. Freeman. I thought it was given maybe before you came jniy | 
the room; I am sorry. 

Mr. Moss. No; I was in from the beginning. 

Mr. Freeman. Well, fine. Iam sorry. | 

Mr. Moss. I don’t propose to ask you about the statement attribute 
to Mr. Symonds. I imagine he is quite competent to speak for him. 
self. 

Your only role was to convey his instructions to Mr. Corcoran? 

Mr. Freeman. Through me, sir. 

Mr. Moss. Is that correct ? 

Mr. Freeman. Yes. 

Mr. Moss. Now, in view of the fact that you viewed this matter » 
very seriously, and that you felt it of almost critical importance tha 
the Commissioners be advised of the two points of emphasis, you ip. 
structed Mr. Corcoran to make the contact and to make certain thai 
they were fully aware of these two important facts ? 

Mr. Freeman. I asked him, Mr. Moss, to reemphasize what was in 
the public record. 

Mr. Moss. Now, knowing there were but three of them here that 
could be contacted by him, and that Mr. Stueck was down in Phoenix 
at the same affair you were then attending, why were you not equally 
anxious to see that he had a full understanding of the very serious 
view taken by officials of Midwestern relative to these two points! 

Mr. Freeman. Mr. Stueck 

Mr. Moss. Were you to be less diligent in pursuing the interest of 
the company than you had instructed your Washington counsel to do! 

Mr. Freeman. | don’t think it was a matter of being less diligent, 
Mr. Moss. Mr. Stueck was not in Washington, he was in Phoenix, 


eer 


| 
| 
I 





and at the time I started talking to Mr. Stueck under the circumstances | 


that I have described before, I had no knowledge as to whether or not 
he was going to be back in Washington rather than 
Mr. Moss. Did he tell you he was? 
Mr. Freeman. At the conclusion 
Mr. Moss. He has so testified. 
Mr. Freeman. At the conclusion of our conversation or during the 








conversattion, he did tell me that he was going to be back to Wash- | 


ington ; yes, sir. 
Mr. Moss. Would you have regarded a conversation of the same 


content as the one you had with Mr. Stueck between Mr. Corcoran | 


and each of the other Commissioners, as having carried out the in 
structions you had conveyed to him in your telephone call? 

Mr. Freeman. Let me answer your question this way, Mr. Mos: 
Had this not been a social gathering, and had there not been more—a 
lot of people present who had no connection with this thing at all, and 
had I sought Mr. Stueck out to talk to him about this matter, I imagine 
that I would have talked more about it to him. 


is tl 


opi 





be, | 


the 
ified 
Mr, 


' 


| 
Into 


uted 
Lim- 


EX PARTE COMMUNICATIONS 661 


Mr. Moss. In other words, it was the delicacy of the moment that 
revented it; is that right ? 
Mr. Freeman. I believe that could be an accurate statement; yes, 


eH Moss. Those are all the questions I have, Mr. Chairman. 

Mr. Mack (presiding). I just had one or two questions that I would 
liketoask of you, Mr. Freeman. | sg 

Do you refer to the staff as having access to the Commissioners’ ear; 
is that correct ¢ , 

Mr. Freeman. I don’t know that I used those words but that is my 
opinion. I feel very strongly that they do. 

Mr. Macs. I didn’t want the word in your mouth; I wanted for the 
record to be abundantly clear as to your feeling concerning that. 

Mr. Freeman. I feel that way. 

Mr. Mack. Yes. 

[assume from that that you felt that the staff represented an oppos- 
ing interest or an opposing view to your view. 

Mr. Freeman. I certainly did. 

Mr. Mack. You feel that the staff is always opposed to the interests 
of the gas companies; is that correct ? 

Mr. Freeman. Mr. Mack, I would not say that the staff is always 
opposed to the interests of the gas companies, but I would say that my 
experience with the staff since I have contacted them is that they have 
been opposed to or they appear to have been opposed to several of our 

rojects. 
: Mr. Macks. Well, then, would you say or are you indicating: 

Mr. Freeman. Mr. Mack, if I recall correctly, and again I am recall- 
ing from memory, I believe that Mr. Kuykendall, Chairman Kuyken- 
dal, either in his testimony or in press releases that I have read, has so 
indicated that. 

Mr. Mack. Well—— 

Mr. Freeman. Not with respect to my company but with respect to 
gas companies in general. 

Mr. Mack. Well, I unfortunately have not seen the press release, 
but it is of great interest to me, because that would indicate that the 
staff was interested in protecting the—or represented or protected 
the—interest of the consumer, and your interest being that of the pro- 
ducer or transmission-line supplier, I should say. 

Mr. Freeman. I really don’t know whose interests they are trying 
to protect, Mr. Mack. 

Mr. Mack. You are trying to protect your interest as a supplier. 

Mr. Freeman. Yes; every time I go there I am trying to protect our 
interest to the best of my ability, that is what I am paid for. 

Mr. Mack. And you have done a good job of that evidently. 
= eee: I hope so, and I would hope we can continue to do a 

job. 
_ Mr. Mack. And the staff then, in your opinion, has been represent- 
— opposing interest to the supplier? 

Mr, Freeman. Well, they opposed us in this instance, very defi- 
nitely in their brief and in their oral argument. 

Mr. Mack. Yes; the only reason I pursue this is because I want the 
record to be clear. 

Mr. Freeman. Yes, sir. 














662 EX PARTE COMMUNICATIONS 


Mr. Mack. To be certain we do not have a misunderstanding in 
that respect. 1 

Mr. Freeman. Yes, sir; I believe, Mr. Mack and again I am callin 
on my memory that they opposed this with testimony in that cage 

Mr. Mack. And your concern is that the staff is going to influengg 
the Commissioners so that they would be partial to the consumers of 
the country. 

Mr. Freeman. I don’t know that I would want to go that far to gay 
that they were going—that they are opposed to us and supporting the 
consumers of the country. Sometimes opposition to us is of substance 
Sometimes their apparent opposition to us is in lack of their ability. 
in may opinion, to get things done. It is a matter of delay, and mayhe 
the word “opposition” is not the correct word. I can’t think of g 
word, but it has been extremely difficult for my companies eyey 
though we have been quite successful, I think, in ultimately getting 
things done, in getting things moved through the staff of the Com. 
mission or getting the posture of our case to the Commission to where 
they have an opportunity to decide them. And they also, one of the 
greatest things that I object to, as an operating man, about the staff 
is that in too many cases they do not put evidence in the record, they 
do not take a position in a hearing. The first time you know of their 
real opposition is when they argue and when they furnish a brief, 
~/Phe record is closed at that time, you have no opportunity to test 
their arguments, determine their validity, so you are in a pretty sorry 
position. 

Mr. Mack. Well, now, I have got the very distinct understanding 
from the testimony received that you don’t put all your evidence in 
the record. It is necessary to make ex parte contacts to complete your 
case. 

Mr. Freeman. On the basis of the way the staff is permitted to 
operate, we have to contact the Commissioners, and I have felt that I 
have had to contact them in certain circumstances, but I do not recall, 
Mr. Mack, of having given the Commissioners any information or 
discussed information that was not in the record of the cases. 

Mr. Mack. Then I have one question further on this matter: I 
would like to know what the staff did in this case that caused you to 
return to the Commission or to instruct Mr. Corcoran to return to 
the Commission ? 

Mr. Freeman. I have been thinking and I want to change one 
statement that I made which I don’t believe is accurate. I do not 
believe that they put evidence in this case. And they—we had no 
knowledge of the staff’s position until they prepared their brief, sub- 
mitted their brief, to the Commission, and also orally argued for the 
61,-percent rate of return, 

At that time, Mr. Mack, there was no opportunity for us to test the 
validity of their arguments or the facts submitted in their brief, s0 
we were powerless to test which I believe that we should be entitled 
to doif the Commission is going to consider-——— 

Mr. Mack. I have listened to testimony for the last several days 
and it was not my understanding that a brief filed by the staff moti 
vated the visit of Mr, Corcoran, 

Mr. Freeman. Mr. Corcoran’s visit was motivated by my telephone 
conversation to him, Mr. Mack. 
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Mr. Mack. That is my understanding, and I see nothing at the 
time or any action of the staff that caused the activity on your part. 

Mr. Freeman. Well, Mr. Mack, I have tried to explain that to you, 
that to the best of my ability, when I attended the oral argument and 
ghen I read the staff’s brief in which they argued for a 614 -percent 
rate of return, and when I listened to their arguments at the Commis- 
sion, I became greatly concerned, because the only evidence in the case 
regarding rate of return as I recall was the evidence presented by Mr. 
Gardiner Symonds which was not contraverted in any manner, shape, 
or form. 

Mr. Mack. I thought that you 

Mr. Moss. Would you yield at that point? 

Mr. Mack. I will be glad to yield to my colleague. 

Mr. Moss. Well, now, you say that vou had no opportunity to test 
the brief of the staff as it was filed in their presentation in oral argu- 
ment. ; ; 

Do you customarily have such an opportunity ? 

Mr. Freeman. Yes, sir; in certain cases, the staff puts on evidence. 

Mr. Moss. Is it your contention then that it is a completely proper 
procedure to review the brief and the oral argument and then go on an 
ex parte basis and argue whatever point you feel might be to your 
advantage ? 

Mr. Freeman. As long in an initial license case such as this—as long 
as the staff of the Federal Power Commission can go to them on an 
ex parte basis I feel that we have the same right. 

Mr. Moss. And you have, of course, the log of the staff contacts with 
the members of the Commission in this instance, or are you fully 
informed that they made such representations or you are assuming it? 

Mr. Freeman. I was assuming then based on the information 

Mr. Moss. The basis of your assumption, then, is such that you feel 
the arguing ex parte after the presentation in oral argument is one of 
complete propriety. 

Mr. Freeman. Yes, sir. 

Mr. Moss. Well, I want to say that I most vigorously disagree with 
you, and if that is the condition of the law at the moment then I think 
itcertainly requires a change. 

Mr. Mack. I wanted to inquire just a little further about this matter. 

Now, it seems that you were also concerned about a deadline in this 
matter, if I recall your testimony correctly. 

Mr. Freeman. That is correct. 

Mr. Mack. Yes. Now the staff had nothing to do with the deadline 
that you are speaking of, or that you are referring to. 

Mr. Freeman. No; I imagine the staff had nothing to do with the 
actual deadline. That was the Commission’s function to determine 
whether they were going to issue a certificate in time to meet our dead- 
line, Mr. Mack. 

Mr. Mack. Well, now, following along Mr. Moss’ question, do you 
think that the record is just a lot of waste of time and you might as 
well pitch it out the window and have the staff, who you say repre- 
sents the interest of the consumers, appear and present their arguments 
and then you appear and present your arguments when—and let the 
Commissioners decide; is that what you have in mind ? 
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Mr. Freeman. No, sir; I think there should be the same ground 
rules for all parties in one of these cases. 

Mr. Mack. If you have the right to come in and make ex parte cop. 
tacts, don’t you think that the people who are affected in the field 
the consumers, should have equal right to come in and make ex parte 
contacts ¢ 

Mr. Freeman. Under the law, as I have been advised by my coun. 
sel, I think they have the same rights that I have. ‘ 

Mr. Mack. Well, I notice that they don’t take advantage of this 
right if it is given to them, as you have indicated. 

Mr. Freeman. Mr. Mack, before I answer that question, I woul 
like you to, if you will, please, sir, define “consumer” a little bit better 
for me. Do you mean the people who are actually going to burn the 
gas under the burners or do you mean the distributing companies that 
are going to buy the gas? I think there is a distinction there. 


eee 


————————————— 


Mr. Mack. Well, I am sorry you misunderstood my question. | | 


think both of us understand generally what is—what I am interested 
in, and I don’t intend to get into a question of defining the consumer's 
and public interest and things of that nature, but both of us know 
what we are talking about. 

Mr. Freeman. Yes; my definition of them would be the distributing 
companies that buy the gas from the pipeline companies and distribute 
it to the individual householders, or whoever buys the gas, and I have 
to take your word for it, Mr. Mack, that they don’t come in there. I 
don’t know whether they do or not. But I would guess that some of 
this distributing company have been in there. 

Mr. Mack. Yes; well, I will be glad to volunteer the information 


that appears in our record, that the Chairman of the Federal Power | 
Commission indicated, under questioning by me, that they appeared | 


only on very rare occasions. 

Mr. Freeman. I would accept that. 

Mr. Rocers. Would the gentleman yield there? 

Mr. Macr. I will be glad to yield. 

Mr. Rocrrs. Isn’t it a fact that the distributing companies are under 
State regulatory agencies? 

Mr. FreeMAN. Yes, sir. 

Mr. Mack. I am glad you mentioned that because then it would 
appear that the only people left to represent the consumers would be 
the staff of the Commission. 

Mr. Freeman. Mr. Mack, the State commissions have been very ac- 
tive in our cases. They have, I believe, in the majority of our cases, the 
State commissions that are involved have been intervenors, and some 
of them have been very active intervenors in our cases. Not always 
in support of my company, I might say. 

Mr. Mack. I was never aware of the fact that the staff of the Fed- 
eral Power Commission had such a tremendous interest in the con- 
sumers of the country, but I am very happy to hear that this morning. 

Now, Mr. Freeman, I want to ask just one more question along this 
line, and that still has to do with the staff of the Federal Power Com- 
mission. I was rather confused during your testimony. — 

Don’t you feel that the staff of the Federal Power Commission has 
a right to advise the Commissioners at all times? 

Mr. Freeman. Well, I heard Chairman Kuykendall state that he 
had some concern about this problem. I believe—I don’t recall his 
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word—that under the conditions in which the Federal Power Com- 
mission is operating today it would be necessary 

Mr. Mack. I appreciate very much having you tell me the views of 
Commissioner Kuykendall, but I am interested in your views. 

Mr. Freeman. Yes, sir. I think that they probably have to meet 
and advise the Commission, but I think that under the law, as my 
counsel has advised me, that we have a perfect right in initial license 
cases such as these to do the same thing, and I might add, Mr. Mack, 
in that connection, that at times the Federal Power Commission has— 
the Federal Power Commissioners have asked me for advice and have 
asked other people in the industry for advice. 

Now whether-—— ; fc pan 

Mr. Mack. Yes; according to the record they have received it. 

Mr. Freeman. Yes, sir. : ; 

Mr. Mack. Getting back to this staff problem, aren’t you advised 
by your own staff in Midwestern when you have problems coming up? 

Mr. Freeman. Yes, sir. 

Mr. Mack. Certainly; and you wouldn’t want to be divorced from 
that, would you? You wouldn’t want to have a requirement where 
you couldn’t receive advice from the staff in your corporation when 
you make some of these major decisions that you must make every day, 
youarerequiredto make? 

Mr. Freeman. I don’t believe I can get along in my business with- 

tthem. 

"Mir. Mack. No. So this business of separating the staff and not 
permitting the staff to consult or advise the Commission just does not 
make sense. 

Mr. Freeman. We are in a regulatory process, Mr. Mack. The Con- 

has made the laws, we haven’t made the laws, and as long as we 
Diss been given that right by the Congress I see nothing more im- 
proper of my contacting the staff or the Commission, within the bounds 
of what we have been talking about here, than the staff. 

Mr. Mack. I understand it, you see nothing improper about your 
contacting the Commissioners and you are certainly entitled to your 
opinion. But I am not convinced that it is justification for your ex 
parte contacts solely on the basis of the staff advises the Commission 
asthey should be required to do. 

[have one last question. I notice that you mentioned that you did 
entertain the Commissioners in Houston, Tex., at a cocktail party. 

Mr, Freeman. I said we had a cocktail—well, yes, sir. I mean 
within the framework that I put it, if you want to consider that we en- 
tertained them I would agree with you. 

Mr. Macx. I am not familiar with it, but I assume you are; but 
it is my understanding that you and Mr. Symonds were hosts to this 
gas association meeting at the time ? 

Mr. Freeman. This was before Midwestern was in business, Mr. 
Mack, and Tennessee Gas Transmission Co. and several others. I 
don’t recall it, I should check it but I don’t recall right now, were co- 
hosts for the association as is customary or has been customary to have 
these annual conventions. 

Mr. Mack. And this was—— 

Mr, Freeman. And Mr. Symonds and I were, if you will let me 
finish, and Mr. Symonds and I were cohosts for a cocktail party, of a 
cocktail party at the Ramada Club for the membership and the people 
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who registered as delegates or whatever you want to call them to ¢j 

annual meeting of the association. 
Mr. Mack. Say this was paid for by Midwestern, would that no, 

mally be charged as a business expense 4 
Mr. Freeman. Yes; it was not paid, it was paid by Tennessee, 


Mr, Mack. Probably charged to the business expense as Tennesgep. | 


Mr. Freeman. | am sure it was. 

Mr. Mack. Well, now, things of that nature, I guess go in as a legit. 
mate expense in computing or justifying your rates. 

Mr. Freeman. Mr. Mack, | am not familiar—I have never jn my 
association with Tennessee Gas since practically the day the company 
was formed, and became the operating head of it, have I had very 
much to do with our rate cases and I am not too familiar with th 
pocorn that is followed. I imagine that Mr. Symonds would be the 
setter one to develop that with, However, if you would like, I yjjj 
answer you to the best of my ability. 

Mr. Mack. I will defer the questioning until Mr. Symonds appear, 
In the meantime you might indicate that I have displayed interest in 
this matter. 

Mr. Freeman. Mr. Symonds is sitting in the room and I am sure he 
is listening very intently to this conversation. 

Mr. Mack. And that my interest has been aroused and I would like 
to know whether expenses of this kind are ultimately paid for by the 
gas consumers or whether they are specifically excluded when rates 
are being considered ? 

Mr, Rocers. Would the gentleman yield there ? 

Mr. Mack. Well, I will be glad to. 

Mr. Rocrrs. Mr. Freeman, if you agreed to furnish gas at 30 cents 
a thousand cubic feet to the city gate and the consumer in that city 
ends up paying a dollar and sixty cents for that same thousand cubic 
feet of gas, who fixes that price on the consumer, the Federal Power 
Commission or the State regulatory agency ? 

Mr. Freeman. I believe the State regulatory commission does that. 

Mr. Mack. Thank you. 

Mr. Freeman. Yes, sir. 


| a ESR NNT en 


Mr. Mack. I want to thank the gentleman from Texas for his con- | 


tribution at thistime. [Laughter. | 

Mr. Chairman, I have no further questions. 

I will inquire about this thing, about such expenses at cocktail parties 
which I am interested to know, if these expenses are included as part 
of the expenses, the general legitimate expenses, and, if so, the more 
money that is spent, the higher the justification for rate, would it be 
614 or 7 percent? 

I yield tomy good friend from Texas. 

Mr. Rogers. Mr. Freeman, one further question. We get off on the 


price of gas and all and we are really off first base in these hearings | 
when we do it, but. isn’t the situation that is involved here actually a | 


situation where you are dealing between individuals and private cor- 


porations and so many times in those dealings time is of the essence, | 
and the Federal Power Commission is actually hindered at the present | 
time because of the tremendous load of work that has been puto | 


their shoulders that it is impossible many times for them to meet the 
time requirements in deciding a lot of these matters ? 
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Mr. Freeman. Yes, sir. Mr. Rogers, I think that that is true. 
However, I dislike getting into a discussion like this because I don’t 
think it really has any bearing on what we are talking about here, be- 
cquse there are SO very many reasons in my opinion why it has become 
impossible for the Federal Power Commission to function to the ex- 
tent that they can get decisions out promptly, and meet all deadlines, 

Mr. Rogers. Don’t you think, though, that if legislation should be 
adopted that might sort of st reamline that situation down there, and 
take some of that burden off of their backs it would permit them to 
have freedom where they could act with promptness and expedition 
and make it unnecessary to have ex parte contacts even if they are legal 
or illegal ? : 

Mr, Freeman. Mr. Rogers, I don’t want to get into a discussion of 
the gas bill here. Sa 

Mr. Rocers. That is all, Mr. Chairman. 

Mr. Mack. Well, of course, I would have to say that we would have 
to know whether the witness would change his view concerning the 
staff, if such legislation should accidentally be enacted. 

That is all, Mr. Chairman. 

The Cuarrman. Mr. Freeman, you have made a very worthwhile 
contribution to these hearings. And I'think that these hearings have 
pointed up some very serious inadequacies of the present law and pro- 
cedure. Your frankness in presenting your testimony and stating the 
facts as you saw them today seems to be immensely valuable to the 
committee in its consideration of the problem. 

The staff problem has been mentioned, of course, as one of them, and 
my viewpoint is that the staff is supposed to develop a case as best 
they can to present the facts. They are to represent the public interest, 
as I see it, and that means the consumers, and also the availability of 
the gas and the transportation to get it there for it to be distributed. 
It is their problem all across the line just as much as it is anybody 
else’s but, ultimately, it is the responsibility of the Commissioners 
themselves. 

It is the Commissioners who should make the decision, and if they 
do not do their job in that regardless of what you as a representative 
of the company present to them, or what a staff might present as 
an adversary in the case, then they have no business in such a re- 
sponsible position. 

To me, they have testified that these contacts in their opinion were 
improper. If they were the same kind of contacts by those members 
of the staff who actively prosecuted the case, took its position from 
that and became an adversary, those members, in my opinion, have 
no business of ex parte contacts, but I do think, I do think that the 
rest of the staff who had no part in the development and taking of 
a position of an arbitrary nature should be available for advice to the 
Commission. That seems to me the fair thing to do, as far as I am 
concerned, if I could help bring about a correction of these inade- 
quacies and to make it very clear to everybody what is proper and 
improper and then try to do it. 

There are ways it could be done. Had Mr. Symonds decided with 
you and others who are involved to send a wire or some kind of a com- 
munication to the Commission and ask for a conference with all the 
other parties having an opportunity to be present, all of this could 
have been avoided. On the record and perfectly proper. 
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But as it is with some of the other commissions, it seems we hay, 
developed here that this kind of a situation of who can get the most oy 
of whatever they feel like they ought to. We had one case inyolyip, 
another commission where there was a tie—a leak, and a tie vote oy 





the thing, and some man way out in the hinterlands of the country 


called up his partner and said, “Get up 2 o’clock in the morning and 
eatch a plane and get down to Washington and put out the fire.” 
It just seems to me that all of these things should be recognize 


EX | 


as not a way to run a regulatory commission or to treat a regulatory | 


commission. It is the way to kill it, absolutely destroy this regulatory 
procedure which is so vital and so necessary to our highly comple 
economy. 


On behalf of the committee, let me thank you for your appearance | 


and for your testimony. 

Mr. Freeman. Thank you for the opportunity to appear before you, 
Mr. Chairman. [ 

The Cuarrman. The committee will—just a minute. 

During the course of the hearings when one or more of the Com. 
missioners were testifying, I believe Commissioner Kline, Mr. Mos, 
I think it was, or someone, asked for certain information to be sup. 
plied.. That information has been received under a letter dated May 
17 and followed up with the additional letter of May 19 together 
with certain tabulations in connection with the Colorado Interstat, 
Gas Co. This will, of course, be included in the record at the ap. 
propriate place where it was requested, and, of course, the staff wil 
have an opportunity to analyze this for the committee. 


The committee will adjourn until 10 o’clock Monday morning, at | 


which time Mr. Gardiner Symonds will be the witness. 


(Whereupon, at 12:05 p.m., the committee recessed, to reconvene | 


at 10 a.m., Monday, May 23, 1960.) 
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BX PARTE COMMUNICATIONS AND OTHER PROBLEMS 
(Federal Power Commission) 


MONDAY, MAY 23, 1960 


House or REPRESENTATIVES, 
SprciaAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 


The special subcommittee met, pursuant to recess, as 10 a.m., in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the special subcommittee ) presiding. 

Present : Ropresslitatives Harris, Flynt, Moss, Bennett, Derounian, 
and Devine. arts 

Also present: Robert W. Lishman, chief counsel; Beverly M. Cole- 
man, principal attorney; Julius Eanet, staff attorney; William 
Brewer, staff attorney ; Herman Clay Beasley, chief clerk, and Jack 
Marshall Stark, minority counsel. 

The Cuarrman. The committee will come to order. 

Mr. Symonds, will you be sworn, please ? 

Do you peeenly swear the testimony you give the committee to be 
the truth, the whole truth, and nothing but the truth, so help you God ? 

Mr.Symonps. I do. 

The Cuarrman. Have a seat, please, sir. 

For the record, will you identify yourself, Mr. Symonds? 


| TESTIMONY OF GARDINER SYMONDS, CHAIRMAN OF THE BOARD 


0F TENNESSEE GAS TRANSMISSION CO. AND MIDWESTERN GAS 
TRANSMISSION CO. 
Mr. Symonps. My name is Gardiner Symonds. I am chairman of 


the board and president of Tennessee Gas Transmission and chairman 
of the board of Midwestern Gas Transmission Cos, My address is 


_ Houston, Tex. 


The Cuarrman. Do you have a statement you wish to present, Mr. 
Symonds ? 

Mr. Symonps. Mr. Chairman, I do not. The secretary of the com- 
mittee has for some time had a certified copy of the statement which 
I made to stockholders on April 8, and I would like to ask that it be 
included in the record in addition to the press release from that 
statement which follows it very closely. 

In that connection, on page 4 thereof in the third paragraph there 


| isatypographical error. 


TheCuatrman. Yes. 
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Mr. Symonps. Which has caused some confusion in these hearin 
to date, and that deals with the date of the oral argument in this 
that is Docket G—138313 which was held on Tuesday afternoon Oe 
tober 20, rather than Friday afternoon, October 23. With that ba 
rection, I would like to offer this formal statement which | made 
which closely follows the press release which has already been made | 
part of the record. 

The Cuatrman. Very well. You are speaking of the statement of 
Mr. J. E. Ivins. 

Mr. Symonps. Iam. He is the secretary of Tennessee Gas Trans 
mission and certified this as a formal document. 

The Cuarrman. Yes. Well, let it be received in the record. 

Mr. Symonps. Thank you. 

The Cuatrman. Now the press release to which you referred has 
already been included in the record. 

Mr. Symonps. Yes, sir. 

The Cuarrman. Do you want it to be included again at this point! 

Mr. Symonps. Not unless it serves the chairman’s wishes, ; 

The Cuarrman. I don’t think it is necessary. 

Mr. Bennett. Mr. Chairman, I think Mr. Symonds ought to read it | 

I haven’t had a chance to read it and I won’t have a chance to read 
it if it goes into the record this way. I would like to have him read it 

The Cuarrman. Mr. Symonds, it appears that Mr. Bennett feels | 
that you should read this in the record instead of just including jt | 
in the record and, if that is the case, why you perhaps could go ahead | 
and read the quotation referred to. 

Mr. Symonps. This document is a certificate made by the Secretary | 
of Tennessee Gas Transmission Co. and is so certified and I will read 
the quotation to which he certified. 

Until this time the company has considered it inadvisable to make | 
any statement about the controversy in the press concerning the de. 
cision of the Federal Power Commission on the application of Mid- 
western Gas Transmission Co. for its northern pipeline bringing (x. | 
nadian gas to North Dakota, Minnesota, Wisconsin and Michigan, | 

This application was granted on October 31, 1959, against a dead: 
line of November 1, 1959, after 4 years of related proceedings befor 
the Federal Power Commission. Mr. Thomas G. Corcoran is the 
general counsel of Midwestern Gas Transmission Co. He was in- 
cluded in this general company policy and instructed to make m 
comment. 

The reason for this company policy up to now is that during the 
controversy Trans-Canada Pipeline Co., the sole supplier for this 


northern pipeline, had pending before the Canadian Energy Board ; 


at Ottawa, Canada, a vital related certificate to export gas from 
Canada to meet its contract with Midwestern. This certificate alo 
had a vital deadline by April 1, 1960, which was met last week by 
government action in Canada. 
While this Canadian proceeding was being considered it did not 
seem appropriate for the company or for any employee of the com- 
pany to comment on the press reports of the hearings before the con- 
gressional committee in Washington. Since both essential certificate 


have now been obtained and the pipeline is cleared for building, I sy | 


this about the controversy. 
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Mr. Corcoran, as I have said, is the general counsel and a corporate 
oficial of the Midwestern Gas Transmission Co. He has been as- 
sociated as an attorney and adviser with Northeastern, Midwestern, 
and Tennessee since 1949. During this period the Tennessee system 
has developed many of the new extensions and the activities which 
javetripleditssize. 

The Midwestern pipeline was projected to link together north and 
south, through the very center of the United States, the two largest 
inown undeveloped sources of natural gas in the North American Con- 
finent, that is, the reserves of western Canada and the reserves of the 
American gulf coast and tidelands. In one form or another this project 
has been in hearing before the Federal Power ( ommission for over 4 
years, It is probably the most complicated and difficult pipeline 
project ever brought to successful completion and it involves an in- 
itial investment by Midwestern of over $100 million. 

This project has coincided in time with the development of Ten- 
nessee Gas in other directions. Mr. Corcoran has, during this time, 
not only been active in advice and negotiations in the Midwestern proj- 
ect but has acted as the company’s adviser in Washington on present 
and projected governmental policies as they affect the other multiple 
projects of Tennessee. by , 

The meetings and conversations with Commissioners which have 
been described in the press and have been misunderstood in many quar- 
ters have been undertaken on my instructions to Mr. Corcoran as Mid- 
western’s general counsel. They were in complete compliance with the 
law and the practice of the Federal Power Commission. They were not 
secret. They were conducted in the public offices of the Commission, 
with full knowledge of all Commissioners and of the staff. They were 
carried on in the same manner in which, as all Commissioners have 
testified, all people doing business before the Commission conduct their 
business—certainly all pipelines. 

An administrative commission is not a law court and it has pur- 
posely flexible practices and procedures different from a law court. 

It deals with plans of operations for the future; not adjudications 
of wrongs of the past. I gravely doubt, with its docket in such arrears 
as it is, that the Federal Power Commission can keep current with its 
business except by its open practice of consulting with representatives 
of the industry for current information, negotiation, and expedition. 

This is particularly true when the proceeding in which the certificate 
was issued and in which the discussions with Commissioners were had 
was not a competitive-type proceeding between more than one appli- 
cant for the right to build a pipeline. 

It was a proceeding on Midwestern’s sole application for an initial 
license to build a pipeline. 

There was no other applicant to be taken advantage of by discussions 
with Commissioners. The opponent of the company was not another 
applicant for a pipeline but only the professional permanent staff of 
the Commission itself, employed by the Commission to make recom- 
mendations on the applicant’s case. This opponent, the staff, is itself, 
of course, constantly in ex parte consultation and communication with 
the individual Commissioners. 

ere was no breach of law, regulations, accepted practice, or 
Propriety in representatives of Midwestern consulting with Com- 
missioners concerning methods by which the Commission and the 








672 EX PARTE COMMUNICATIONS 


company might meet required deadlines after 4 years of hear 
and to make sure that the Commission understood the position ef 
the company in certain eventualities. : ! 

I was in Phoenix, Ariz., when the oral argument concluded the | 
= of the case on Tuesday afternoon, October 20. Mr, N W 

reeman, president of Midwestern Gas Transmission Co., and My 
Corcoran, attended the oral argument. The Commission had (p. 
clined to complete the case during the summer because of staff vate. : 
tions and hence the argument was shorter and more hurried than | 
we would have liked. 

After 4 years there was then just 1 week left until the October 31 | 
deadline. 

Mr. Freeman reported to me in Phoenix his doubts, in which Mr. | 
Corcoran joined, that unless the Commission gave the matter the | 
fullest priority during the ensuing week, no opinion, either denying | 
or granting the certificate, could be ready by the deadline. 4 

Mr. Freeman also reported that doubts had been expressed by the | 
staff—and probably to the Commissioners—that I, myself, was to te 
taken seriously in my own sworn testimony that in my best opinion 
financing for $50 million of Midwestern’s long-term securities could 
not be obtained, in the existent money market, without the induce. 
ment of a 7-percent overall rate of return. 

You will remember that it was just about at this time that the 
U.S. Secretary of the Treasury was recognizing the unprecedently 
high money market for long-term debt securities by asking that the 
interest ceiling be lifted even for the highest grade U.S. Gover. 
ment bonds. 

I accordingly instructed Mr. Freeman to instruct Mr. Corcoran | 
to call on each of the Commissioners personally, in their public of- | 
fices, and in my place to say two things. 

First, it was my considered judgment that if the deadline on the 
Canadian supply contract were defaulted by failure of the Commis. 
sion to act before Sunday, November 1, it would not be possible to 
renegotiate that supply contract in time to build a pipeline in 196i 
into North Dakota, Wisconsin, and Minnesota, with connections into 
Michigan, and without a rise in the price of gas that would make the 
gas almost unmarketable. 

Second, my testimony as to financing was my honest opinion to 
be taken with dead seriousness. At existent money rates I did not 
believe financing could be found for $50 million of long-term Mid- 
western debt securities without the inducement of a 7-percent overall 
rate of return when U.S. Government 5-year paper was selling to 





return 5 percent. 


I understood public relations problems would be involved if at the 
conclusion of the Commission’s action North Dakota, Minnesota, Wis 
consin, and Michigan were not to get, in 1960, the new supply of 
natural gas to which they had looked forward for 4 years. 

In view of that public relations problem I felt that Commission 
should be informed as early and as seriously as possible that Mit- 
western would have to refuse a certificate even if granted, unless the 
certificate were on such terms as to rate of return that Midwestem 
could finance the required $50 million on its own credit standing with 
out Tennessee’s guarantee. 
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I consider that the transmission of this information was a proper 
eommunication to the Commissioners in their administrative capacity. 
It did not injure the oa of any competing pipeline because there 

mpeting applicant. 
mea not. caer the position of the coal interests because the higher 
the rate of return for gas the better the a position for coal. 
jt did not injure the interest of consumers because it tried to guard 
against a higher price for Canadian supply since, for every increase 
of 1 cent per thousand cubic feet in the price of the gas, consumers 
receiving Midwestern gas would have had to pay an additional $744,- 
000 per year, or nearly $15 million over the 20-year life of the Mid- 
western-Trans-Canada contract. It also helped to insure that the 

ipeline would be built when consumers expected it, that, is, in 1960. 

far as I can determine, not only from what Mr. Corcoran has 
reported to me but from a reading of the transcript and from a read- 
ing of all interviews made by the press, Mr. Corcoran carried out. my 
instructions. My only criticism of him was that he softened my lan- 

age and did not say things as vigorously as I think they should 
i been said. There was no violation of proprietary or courtesy 
any more than there was of law. 

e CHARMAN. I think you know, Mr. Symonds, it was this pub- 
lic statement as to the position of your company which indicated from 
your press release that it was the attitude of the industry in general, 
that this was the situation with reference to this regulatory agency 
of the Government. 

And because of this attitude the committee necessarily had to 
broaden its hearing and investigation, transferring it to this com- 
mittee to determine if such is the actual feeling of the industry and 
if such conditions do exist, and if so, what action should be taken 
by this committee and the Congress, 

Now we have had a rather full-scale investigation into this matter 
this time, and I think your appearance here is most appropriate, 
because you are one of the most important members of the industry 
and I thmk your statement and your attitude will probably give some 
further light regarding the situation. 

I observe that you have, I assume, your counsel with you. 

Mr. Symonps. No, I do not. 

The Cuarrman. I think it should be stated that you do have. 

Mr. Symonps. Mr. Braden and Mr. Beckstrand are employees of 
Tennessee and they both happen to be lawyers, but they are here as 
staff advisers and not as counsel. 

The Cuarrman. Mr. Lishman, do you have some questions? 

Mr. Lisuman. Yes, sir. 

The Cuairman. I assume that was all the statement you cared to 
make, 

Mr. Symonps. Yes, sir. 

Mr, Lisaman. Mr. Symonds, is it correct that on April 13, 1960, 
you were interviewed by Mr. James P. Kelly of the staff of this 
subcommittee ? 

Mr. Syatonps, It was. I believe that was the date. It was shortly 
after the annual meeting in my office. 

r. Lisuman. Yes, sir. Did you tell Mr, Kelly that you were the 
person who had instructed Mr. Freeman, the president of Midwestern 
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Gas, to call Mr. Corcoran in Washington, and tell him to See thy Is 


Federal Power Commissioners about the Midwestern case? the! 
Mr. Symonps. I did. 


Mr. Lisuman. And did you give Mr. Corcoran instructions by tele. | ) 
phone as to what he should say at that meeting with the Commis | You 


sioners on October 26? | som 
Mr. Symonps. I did. I gave my instructions to Mr. Freeman, | prill 
Mr. Lisuman. You gave your instructions to Mr. Freeman bas 


Included in your instructions to Mr. Freeman, did you tell hin | that 
that he should have Mr. Corcoran discuss the necessity for gettin ‘ is 
7 percent rate of return ? ee 

Mr. Symonps. I did. whe' 

Mr. Lisuman. Did you include in your instructions that he shoul v 
tell the Commission that if you didn’t get the 7-percent rate of retum 
why you wouldn’t accept the certificate ? | Ith 

Mr. Symonps. I had already said that on the sworn record, ]} 
don’t think I repeated it to Mr. Freeman to repeat to Mr. Corcoran, | but 
That statement is in the sworn record that I just would not be ahh | ‘se 


to make it. M 
Mr. Lisuman. Did you tell Mr. Freeman that Corcoran shoulj| Ye 
discuss divestiture of Midwestern from Tennessee Gas? M 
Mr. Symonps. No. exce 
Mr. Lispman. You didn’t give him that instruction ? M 
Mr. Symonps. No, I did not. 48 11 
Mr. Lisuman. Did Mr. Corcoran report that he had ever hada} , 
discussion along that line with the Commissioners ? had 


Mr. Symonps. Not to me. He reported to Mr. Freeman and Mp} 
Freeman’s testimony was I believe that he did not so report. | 
Mr. Lisuman. Did you tell Mr. Kelly that Corcoran might hare | bee 
told the Commissioner that Tennessee would have to sell 35 percent} ther 
of Midwestern’s stock to finance the project? But that as far as you | M 
knew Corcoran had never mentioned divestiture ? 
Mr. Symonps. I told that to Mr. Kelly. Also the fact that I woud) _ M 
have to sell some of the stock is in the sworn testimony in the record) #ut 
of the case. The sale of approximately 35 percent of the stock wa | tob 
in the plan of financing which was filed with the Commission a! M 
December 9. So there was nothing new in that statement but I did 
not repeat that to Mr. Corcoran at the time. M 

Mr. Lisuman. Yes, sir. 

Did you also tell Mr. Kelly that it was a common practice for the 
Commissioners to have ex parte visits from representatives of pipe 
line companies ? 

Mr. Symonps. I think I did. I believe it is so. | 1d 





Mr. Lisuman. When he asked you to name the individuals who y 
engaged in this particular practice, did you tell him in effect, yu ™S 
get out Brown’s Directory of American Gas Companies and pick ont * 
any company at random and you will find somebody who has bee 


down there? a ™ 
Mr. Symonps. I don’t think I said it quite that way. I saidifym) * 

will take Brown’s Directory and start from the beginning and , 

through every company, I think almost without exception youw!, |” 

find all companies, I think it carried the same meaning but I think \ 

I made it more inclusive than your question. ; 
Mr. LisHMAN. Yes, sir. 
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Js it your understanding that the practice extends to discussion of 
the merits as well as procedures? ' 

Mr. SYMONDS. By and large, the discussions of the kind I had talked 
fo Mr. Freeman about go primarily to the question of expedition. 
You can’t talk expedition in a vacuum and therefore presumptively 
some merits undoubtedly crept into the case, but my instructions were 

rimarily those of expedition and to that extent, I believe the industry 
fas gone both to expedition and where it. has touched on the merits 
that there have been such discussions, that is my opinion, I believe that 
this would hold generally for any such discussions. 

Mr. Lisaman. Mr. Symonds, do you feel it makes a difference as to 
whether or not the proceeding is one where there has already been oral 

ent had and the matter is awaiting decision by the Commission ? 
"ifr, SYMONDS. I don’t think it makes much difference at that point. 
[think it makes some difference as to whether there is an adversary 
or a competitive pipeline in the case which there was not in this case, 
but I don’t think it makes much difference as to the time when such 
discussions are held. 

Mr. Lisoman. Do you feel or don’t you feel—there were 59 inter- 
yenors in this case ; were there not? 

Mr. Symonps. Yes, but all of them supported the case with the 
exception of the coal people, and the staff. 

Mr. Lisaman. You don’t think the presence of the coal companies 
as intervenors made it an adversary proceeding ? 

Mr. Symonps. No, because the matter of Canadian import of gas 
had been decided by the Commission in October of 1958, after an 
exhaustive case by the coal people. The coal people put on no evidence 
in this case as to the economic impact of such importation. That had 
been decided in the previous case and the Commission had found 
thereon. 

Mr. Lispman. Now, Mr. Symonds, did you also give instructions to 
Mr. Freeman to contact Commissioner Stueck at Phoenix, Ariz. ? 

Mr. Symonps. I don’t think I gave him any such instructions. Mr. 
Stueck’s name was on the program and everybody knew he was going 
tobe there. I didn’t give any such instructions. 

Mr. Lisuman. Did you know that Mr. Freeman talked the matter 
over with Commissioner Stueck ? 

Mr. Symonps. In the brief manner in which he testified on Friday. 

Mr. Lisaman. But you gave him no instructions. 

Mr.Symonps. No instructions. 

Mr. Lisoman. Did you talk with Commissioner Stueck yourself? 

Mr. Symonps. I don’t even know whether I said hello to him but if 
Idid that was the full limit of my conversation. 

Mr. Lisuman. Have you ever made any personal contacts on Com- 
missioners while a case has been pending before them in which your 
company had an interest ? 

r. Symonps. I can’t personally remember any right now. But I 
have been calling on Commissioners for 15 years, and since we have 
always had open business before the Commission, I am sure that I 

ve, 

Mr. Listatan. Do you know whether Mr. Corcoran’s fees were in- 
cluded in the cost of service? 

Mr. Symonps. You have to go to that case, Mr. Lishman, and go to 
the rate procedures of the Commission. In docket G-5259, which is 
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the only rate case which the Commission has decided, the pregig; 

examiner recommended against such inclusion, and the Commisse 
substantially adopted the presiding examiner’s report on that ca 
We did not contest it and therefore in that particular docket they | 
were not included. 4 

Mr. Lasuman. Well, Mr. Symonds, why do you feel it is the styg 
of the Commission which is the true opponent of Midwestern ny 
case such as this? 

Mr. Symonps. Why do I feel it is a true opponent? | 

Mr. Lisuman. Yes. 

Mr. Symonps. Because they took an opposition position all th 
the hearings. Because they argued for severe restrictions in bg 
their oral argument and their brief. We had no other oppositioy, 

Mr. Lisuman. Did you have any proof in this case that subsequey 
to the oral argument any members of the staff had pestle 
Commission members ? 

Mr, Symonps. No; we relied entirely on the brief and oral alg 
ment. We have since found since these hearings were in progress wy! 
know such recommendations were made, we don’t know how they wey! 
made, verbally or in writing or how, but, at the time of the contrag 
we did know, we did not know anything except what was in the on 
argument. 

Mr. Lisuman. Do you think it is against the public interest fy 
members of the staff to approach the Commissioners ex parte afty 
the oral argument to impress upon them their points of view? 

Mr. Symonps. Not if the industry is allowed the same privilege 
In other words, the same rules for everybody is what I am trying 
say, Mr. Lishman. 

Mr. Lisuman. Don’t you think it would be more in the public in| 
terest if everyone was required to have a case decided solely on th’ 
record ? 

Mr. Symonps. I certainly would and we would love to see the staf} 
of the Commission put their cases on the record, stand up and hk 
tested in their recommendations rather than to make them when ® 
have no chance to oppose them or to test their validity. 

They do not do that. 

Mr. Lisuman. Have you made any objections about that situatia 
to the members of the Commission ¢ 

Mr. Symonps. We have complained about the adversary position 
of the staff generally but after all we have understood it to be the lav 
and we have gone along with it and seen fit, to counteract that as bet 
we can. 

Mr. Lisuman. Do you know whether the commission has ever cat , 
tioned any member of the regulated industry for making any ex part 
approaches to them after oral argument in the case ? 

Mr. Symonps. I have heard Mr. Connole’s testimony and unde 
stand that he considered that a caution, I don’t think it was necessay 
particularly but that is the only one I can remember. 

Mr. LisHman. That is the only one you can remember. 

Mr. Symonps. That is the only one I can remember. 

Mr. Lisnman. I would like to get your opinion, Mr. Symonts 
as to the propriety of having included in the cost of service the leg 
expenses involved in conducting the defenses of an antitrust acti 
brought by the Federal Government, 
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Mr. SYMONDS. I think it would be academic because we have never 
in such a position, and I wouldn’t have an opinion on that really, 
r. Lishman. 
Ne have never been defendants in such an action. 
Mr, LisumaNn. Well, have you heard that point raised in these 


mors? 
Mfr, SYMONDS. From a remembering of the press. I have not read 
the full transcripts of any one except Mr. Corcoran and Mr. Freeman. 

Mr. Lisoman. Well, do you think it should be, as a matter of 

rinciple be permitted that such an amount should be included in the 
cost of service ? ' : 

Mr. Srmonps. I just don’t know. It would depend entirely on the 
nature of the defense and I would have to be governed by it, by the 
circumstances. I just don’t know. 

Mr. Lisman. I have no further questions, Mr. Chairman. 

The CuairmANn. Mr. Flynt? ) 

Mr. Fuynr. Mr. Symonds, on page 5 of the certificate from which 

uread verbatim a few moments ago, the first sentence on the top of 

5, I think contains the vital part or one of the vital parts, rather, 
of the position that you have taken where it begins: 


Mr. Freeman also reported that doubts had been expressed by the staff and 
probably to the Commissioners that I myself— 


referring to you— 

was to be taken seriously in my own sworn testimony that in my best opinion 
financing for $50 million of Midwestern’s long-term securities could not be 
ébtained in the existent money market without the inducement of a 7-percent 
rate of return. 

That is the end of the quotation. I was not here Friday. I was 
unavoidably absent. I understand Mr. Freeman in response to a 

uestion from my colleague stated he merely assumed that rather 
than have heard or understood that, and would you care to elaborate 
on that at this time before I ask the first question I have to ask? 

Have you ever discussed that part of it with Mr. Freeman ? 

Mr. Symonps. Yes, because in suggesting to him or telling him 
rather to talk to Mr. Corcoran, he had reported to me the position 
that the staff had taken in their brief and oral arguments which was 
that they doubted very seriously my sworn testimony. 

Certainly the money market at that time was so tight, so difficult, 
that I sincerely believed it. It isn’t a question of rate of return on 
common stock or on equity, Mr. Flynt, the problem is to get enough 
coverage on the debt securities from the contracts that you have to 
sell gas so that you can earn the interest charges, two or two and a 
half times, whatever the bankers require, and thereby get a rating 
which will permit you to sell them on an attractive basis, otherwise 
they may not even sell at all. 

Mr. Fiynr. At the time that—first of all, did this statement that 
Mr. Freeman made to you have a material influence upon the de- 
cision that you made to transmit this information to the Commis- 
sioners in so many words that you were not bluffing, that you meant 
exactly what you said ? 

_Symonps. Yes, because the staff, remember without putting 
anything in the record, without a single bit of evidence in the record, 
said to the record that I was not to be taken seriously. 
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Mr. Fiynt. Well, at that point, I just want to say that if— 

The CHamman. Would the gentleman yield in there or were you 
going to proceed on that ? 

Mr. Fiynt. Go ahead. 

The Cuatrman. I don’t believe I understood what you said, You 
said the staff said, without anything being on the record 

Mr. Symonps. No, I said 

The Cuarrman. That you said on the record that you were not tp 
be taken seriously, that is the way I understood your statement, 

Mr. Symonps. I meant to say and whatever the reporter writes | 
will repeat and perhaps this 

Mr. Fiynr. Teendied if we could have the reporter read back what 
you did say because I got a different interpretation from what the 
chairman did say and I would like to have the reporter read it back 
if that is with your approval. 

(The answer was read by the reporter.) 

Mr. Fiynt. That is the way I understood it. 

The CuHatrman. It doesn’t seem to be understood, without Say- 
ing anything on the record it was on the record saying so and go, 

Mr. Symonps. Perhaps I should distinguish between the record in 
this case and the record of the oral argument. The record in the 
case contained no evidence as to—from the staff as to the require- 
ments necessary to finance this project, and yet in the transcript of 
their oral argument they had taken a position that I was not to be 
taken seriously. 

Both of them are in the record. I was referring in the first case 
to evidence in the record, the second to the position of the staff in the 
oral argument which is also a part of the same record in the case, 

Mr. Bennett. Can we have a reference to that, Mr. Chairman! 
Reference to that part of the oral argument that you are talking 
about ? 

Mr. Symonps. It is in there—— 

Mr. Bennett. I know. But the oral argument I assume is a rather 
lengthy document. Could you in the interest of helping us know 
what you are talking about, refer us to the part of the oral argument 
that you are speaking of ? 

Mr. Symonps. Well, we will find it for you in just a minute, Mr. 
Bennett. 

Mr. Fiynt. Could I ask the gentleman of Michigan if he thinks 
that point is sufficient to hold up the proceedings at this time? 

Mr. Symonps. Mr. Beckstrand has found the portion of the staff's 
brief which is under item 5, it is the brief of the staff of the Federal 
Power Commission in docket G—18313 et al, on page 37 of that brief, 
that is the brief of the staff. 

We will find the record in the oral argument in just a few minutes. 

The Cuarrman. I think you had better go ahead, Mr. Flynt. 

Mr. Fiynv. All right, sir. 

Mr. Symonds, last week, Mr. Corcoran, in the capacity of general 
attorney for Midwestern, quoted you substantially without being a 
direct verbatim quotation as saying you had been caught in this trap 
once before and if you could help it you were not going to be caught 
in the same trap twice. 

Mr. Symonps. That is correct. 
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nr. In that connection, I want to say that while you took 
d risk in directing your attorney to make the statement that 


Mr. Fiy 


Iculate ; ea ge 
he did, and that while you may have gone into what is described as a 


in view of the 4 years delay which your company had en- 


ea, 1 C ; 
omy ered in this thing, I think that your action was not only proper 


but you had a duty to your stockholders to correct any misimpressions 
which the Commission might have received provided no law was vio- 
er Symonps. Thank you, Mr. Flynt. sia 

Mr. Fiynt. In this connection, and we are concerned with it, I know 
as a member of this committee and as a member of the parent commit- 
tee, 1 am concerned about delays in administ rative proceedings. 

As I am sure you know, many of these functions, indeed all of the 
legislative functions of the administrative commissions, agencies, and 
boards, are functions which would normally be performed by Con- 
oress itself, if they had not been transferred to one of these, by proper 
delegation of power and authority, to one of these agencies, and, quite 
frankly, I am of the opinion that if this was done in an effort to save 
time, that it has been a vain effort, because I am of the opinion that 
Congress itself might have disposed of a case of this kind, one way or 
the other—Congress is not infallible and oftentimes makes mistakes 
iust like everybody else, but I am inclined to feel that Congress itself 
could have disposed of this case in less than 4 years. 

How many deadlines or semideadlines had passed before October 
31, 1959 ? 

Mr. Symonps. To the best of my recollection three; two in connec- 
tion with the price of gas on the northern system, or on the combined 
system as of that time, but dealing with the importation of gas, in both 
of which cases the prices of gas had increased after the contract had 
had to be extended and renewed. 

Mr. Fiynt. Had two of these deadlines resulted in an automatic 
escalation from the price of gas from Trans-Canada? 

Mr.Symonps. They had, to the best of my recollection. 

Mr. Frynt. Under the rate structures that exist in both the Federal 
Power Commission and in the public utility commissions of the States 
that are served by this northern segment of Midwestern, did these esca- 
lations in the price of gas at wellhead mean an automatic increase in 
the cost of gas to the ultimate consumer in each State to be served by 
the northern segments of Midwestern ? 

Mr. Symonps. I would have to explain, Mr. Flynt, a little bit on 

our question. In the first place this was a pipeline purchase at the 

rder, some 1,500 miles from the field. 

Mr. Fiynr. Yes. 

Mr. Symonps. Of the field and therefore I could not characterize 
itas a wellhead price. 

Second, Midwestern 

Mr. Fiynr. You might call it a preliminary gateway price. 

Mr. Symonps. That would be appropriate. 

Second. Tennessee, or rather Midwestern in this “ase, is not subject 
to the regulatory control of the State commissions. With those two 
modifications, to your statement, the answer is that the cost of gas is 
a cost which once determined is passed on to the ultimate consumer and 
under Federal Power Regulation would take the same position that 
you have stated; namely, been passed on to the ultimate consumer. 
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Mr. Fiynt. With regard to these delays with which I stated a fe 
minutes ago, and I repeat, I am greatly concerned, the Interna] Reve 
nue Service in the administration of the Federal estate tax laws ha 
a provision that upon a proper attachment to the return when fill 
requesting an adjudication and determination of the accuracy and | 
correctness of any given Federal estate tax return, requesting a 
determination in 6 months, in the event no determination is made fy | 
the Internal Revenue Service, then at the expiration of the 6-monthy | 
period of time and the Service having failed to act, the return ig egp, 
sidered as being accurate and correct. 

The result of this is not as one might think, to have anything pasgad | 
over that is incorrect. The result of the actions as I have shown it in | 
my practice of law before I came to Congress, was that the reasonable | 
effort was made by the Government agency concerned to take the ne. | 


essary review procedures, including a personal conference with thy | 


taxpayer filing the return to bring about that which Congress intended 
in the first place, was reasonable expedition of business in which the 
Government and a citizen of this country have a joint interest. 

Do you think that the interest of the public, together with the inter. 


est of your stockholders, would be better served if Congress woul | 


write into the law a provision that on certain types of application jp 
the event a commission does not act within a specified time, 6 months 
might be too short, but we will say a year, that if the Commission dogs 
not act within 1 year in the absence of an extension that the applic. 
tion would be granted ? 

Mr. Symonps. I don’t—it would certainly be a wonderful relief if 
such a provision could be properly drawn, Mr. Flynt. 

I think the complexities of initial license procedures though, the 
engineering, gas supply, and financing problem might make it mon 
difficult than in the case of the revenue service that you just spoke 
about. 

A provision similar to that thought has been the practice of the 
Commission in rate matters, namely, that rates go in after 6 months, 
that is 30-day notice, and then 5 months suspension. The thought 
was originally, I believe, because it started before I got connected 


with this business some 15 years ago, that the 6-months period is sup- | 


posed to be the period in which rate cases were decided. 

Now they never get, the staff never gets to even looking at them 
for a year or so. It would certainly greatly help it if some mandatory 
provision could be included that would be appropriate. 

I think, however, a little broader knowledge of the facts there 
would be helpful, would be necessary, before such a condition would 


be automatically helpful but it would certainly be in the right direction. , 


Mr. Fiynt. Let me go back and correct an impression that I may 
have left when I asked you that question. 

I did not mean to set an arbitrary time. I think I said that 6 months 
would be too short, but do you think that the public interest was 
served in this case by a 4-year delay from the time of filing of the 
application until the final grant of the certificate. 

Mr. Symonps. Certainly not. 

Mr. Fiynr. In more ways than the mere increase of cost of con 
sumer gas. 

Mr. § 


pecting this gas all that time still were not consumers. They ate 


ae 


ymonps. Oh, yes; because the consumers who had been ex- | 
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householders and mayors and everybody else themselves, The mul 
plicity of interveners has tremendously increased the workload of th 
case, 

Those three things, I think, if they could be solved in any instructioy 
from the Congress probably arrived at, would be very helpful in : 
pediting the workload of the Commission. = 

I think more money for the Commission, and more staff, until thes 
fundamental conditions are defined, would not solve the problem : 

Besides that, I think that there is the tremendous problem of whe : 
to do as an expediency measure as to this eumiadenelaae of ian 
The matter of some 3,000 cases behind has been kicked around but 
am sure that has been in error because there are over 6,000 produce: | 
cases already before the Commission by their one report of April 3) | 
and how they will solve the workload in this manner is something that 
would have to be handled on an expediency basis if the primary jus. 
tification of producers, producer pricing that is, the position of thy 
staff, and the condition of multiple interveners. 

If those three things are solved I believe these cases could be eXpe- 
dited, both initial proceeding cases and rate cases. 

Mr. Frynr. Mr. Chairman, I will resume my questioning when the | 
15-minute rule has expired. 

The CuHarrMan. Mr. Bennett. 

Mr. Bennett. Mr. Symonds, you emphasized in your testimony her 
this morning, your counsel, Mr. Corcoran, emphasized last: week, anj 
you have emphasized it again in your statement that the delays jp. 
volved in this particular case were intolerable. + inp | 

Do you or your company share any responsibility at all with resped 
to this so-called 4-year delay in getting your certificate in the Northen 
case ? 

Mr. Symonps. I am not going to admit any, Mr. Bennett, becaug 
we have been in there pushing every month to get it done. | 

Mr. Bennett. Well, you haven’t been pushing for 4 years. 

Mr. Symonps. Yes; we were. We were—if I may continue, the 4 
years was from the start of the first case, which was denied in October 
of 1958, and then to the decision in this latter case, which was the 
sequel thereto. 

Mr. Bennetr. Why was the first case denied ? 

Mr. Symonps. Because the Commission said or felt that none of the 
competing parties—and there were many competing parties in there— 
had made a full case in that. That is a difference of opinion. We 
thought we had; they didn’t think so. 

Mr. Bennerr. You didn’t have any assured gas supply at the time 
of the trial of the first case, did you, so far as Canada is concerned! } 

Mr. Symonps. Well, we had a contract with Trans-Canada Pipe 
Lines, the same contract which was the basis of this case. 

Mr. Bennett. When was that contract entered into? 

Mr. Symonps. To the best of my recollection, in the summer of 
1955; I believe it was August 1955. 

Mr. Bennett. Did you or did some other company have it ! . 

Mr. Symonps. Tennessee Gas Transmission Co. made the initial 
contract and assigned it forthwith to Midwestern, so Midwestern hi 
that contract at that time. 

Mr. Bennett. Did Northern Natural also have a contract! 
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Mr. Symonvs. No; Northern Natural’s contract, if my memory 
rves me correctly, had expired by its own terms in April of 1955, 
prior to our commencing negotiations for the contract I just referred 


MM Bennerr. When did the Canadian Government approve the 


exportation of gas from Canada, based on the contract you had with 
the pipeline? rs | 
r. Symonps. March 31, I guess 1960, just 4 months after this 


certificate—or 5 months after this certificate was granted. ' 

Mr. Bennert. They took no action approving that until after this 
certificate was awarded. | 

Mr. Symonps. That’s right. Their hearings started the 5th of 
January 1960. ; 

Mr. ENNETT. Weren't you supposed to get some of this gas oe lane 


inthe southern system ? 
Mr. Symonvs. No; that was always relied on for Tennessee on that 


Mr. Bennetr. From the South ? 

Mr. Symonps. Yes. 

Mr. Bennett. In the southern part of the country ? 

Mr. Symonps. Yes. 

Mr. Bennett. The gas from Canada was only to be used in the so- 
called northern system ; is that correct ? 

Mr. Symonps. I didn’t—could I have that question read back ? 

Mr. Bennett. Well 

Mr. Symonps. I just didn’t hear you, sir. 

Mr. Bennett. Isn’t some of the Canadian gas that you expect to 
get as a result of your contract put in your entire system or do you 
expect to use all of that Canadian supply in Minnesota, Wisconsin, 
and Michigan, the so-called northern part of the country ? 

Mr. Symonps. The gas that we get from Canada, this is 200,000 
Mcf’s a day, goes into the northern system. It will all be used in the 
northern system except an amount up to 30,000 Mcf’s a day which, to 
our exchange arrangement with Michigan Wisconsin, can be tendered 
to them at Marshfield, Wis., and taken back from there at Joliet, Ill. 
That was an exchange agreement provided for in the contract because 
the load factor—because it was a desirable thing to do from the 
standpoint of operations and for load factors that we had anticipated 
on the two systems. We have to buy from the Canadians at a very 
high load factor. 

tr. Bennett. Did you file any lawsuits that served to delay the 
Commission’s action in this case? 

Mr.Symonps. Did we? No. 

Mr. Bennerr. Did Midwestern file any ? 

Mr.Symonps. No; I speak for Midwestern and Tennessee both. 

Mr. Bennett. No appeal was taken to court from the Commission’s 
decision in the first case ? 

Mr. Symonps. No. What we did in the first case was within 5 days. 
We filed our new case in the southern system and as soon as that had 
been granted in May of 1959 we filed for the northern system. 

Mr. Bennett. There were a half dozen companies involved in that 
first case; is that correct ? 

Mr. Symonps. I think more than that, sir. 
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Mr. Bennett. More than that? 

And did the Commission do anything in that case other than qj] of | 
the petitions of all the pipeline companies and make the suggesticy | 
that they made? 

Mr. Symonps. At the time I would have liked to have seen gop, 
other action, but by and large I think it probably was the corre 
decision. ) 

Mr. Bennett. That is what I want to get clear on the record be | 
cause I don’t mind criticizing the Commission when they are at fault, 
but, on the other hand, it doesn’t seem to me that they are entirely 
responsible for this so-called 4-year delay in the granting of yoy 
certificate in the northern case. 

Do you agree with me in that ? 

Mr. Symonps. No. 

Mr. Bennerr. You think they are entirely to blame? 

Mr. Symonps. No; I think the fact that it was a very bitterly gop. | 
tested competitive case between pipelines contributed to that delay 
but the scheduling procedure and the procedure—the manner in which 
it was held was entirely within the control of the Commission. 

I think it would have been a long case; I don’t think it needed tp 
be as long as the case was. 

Mr. Bennett. In the first case you had all of these competing pipe. 
line companies and all of them had to be heard; is that correct? 

Mr. Symonps. That is right. 

Mr. Bennett. And in the second case you were the only pipeling 
and the opposition came from the coal companies. 

Mr. Symonps. And the staff. 

Mr. Bennett. When you speak of opposition from the staff, the staf 
did not oppose the granting of the certificate to you in this case, did 


they ? 


Mr. Symonps. I don’t think they actually opposed the granting of 


a certificate. They proposed terms which would have made that cer. | 
tificate practically untenable, but they did not actually oppose the | 


granting of such a certificate. 

Mr. Bennett. They did not oppose the granting of the certificate to 
the Midwestern Co. in this case, did they ? 

Mr. Symonps. No. 

Mr. Bennett. They did oppose a 7-percent rate of return, whichis 
quite a separate and different thing, is it not? 

Mr. Symonps. No; it all goes to the same end because if they puta 
rate condition, a contract condition on a certificate that makes it 
unfinanceable, it makes the whole initial decision moot. 

Mr. Bennett. Well, I know you want to be fair with the staff. But 


let’s take this in two parts. The staff did not oppose the granting of | 


your certificate ; is that not true ? 

Mr. Symonps. That is correct. 

Mr. Bennett. What the staff did was to recommend that the cer- 
tificate be issued but that the rate of return be at a lower figure than 
you requested ; is that a fair statement ? 

Mr. Symonps. That is a statement of their position; yes. 

Mr. Bennetr. The staff made their position in respect to the rate of 
return very clear upon the public record of the case. 

Mr. Symonps. They did not. That was contained in their brief 


which was filed after the conclusion of evidence. They put no wit | 
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nesses on the stand, put no rate of return evidence in, put nothing in 


the case Whatsoever. There is no conflicting testimony to our state- 
ment of what would be necessary to bank this certificate, to obtain the 


fnancing forit. | ; : 

There is nothing 1n record until the oral argument—until their 

ief and their argument. 

MS cement. Well, yes. But their briefs and their oral argu- 
ments were part of the public proceeding. 

Mr. Symonps. Yes, but Mr. Bennett, we had no chance to test that. 
They put no support in. ‘They made that unilateral statement. 

Mr. Bennetr. But didn’t you reply, didn’t your attorneys reply to 
the arguments they had made 

Mr. Symonps. We replied but we had no witness from the staff to 
cross-examine again. 

Mr. Bennett. Well, the staff was merely arguing about the placing 
of their interpretation, I am speaking of their briefs and their oral 
argument. Is it not true that they were merely arguing to the Com- 
mission on interpretation of the testimony as it had been presented? 

Mr. Symonps. You can take that interpretation; yes. 

Mr. Bennett. I want to make it clear, because you are not saying 
that the staff, in their arguments or their briefs, were resorting to 
exposing facts or presenting facts that were not already in the record. 

Mir Symonps. They must have because how else could they come to 
such a conclusion unless he had facts on which to base it ? 

Mr. Bennerr. Well, people come to different conclusions in respect. 
tothe same facts, do they not ¢ 

Mr. Symonps. Well, we are the only ones who had any facts, Mr. 
Bennett. 

Mr. Bennerr. Yes. But the facts as you presented them were sub- 
ject to an interpretation, depending upon your point of view, as to 
what rate of return was fair and reasonable; is that not so? 

Mr. Symonps. That is correct, because we had to go out and raise 
the money. 

Mr. Bennerr. And you are supporting your position which I cer- 
tainly don’t blame you for, but 1 don’t think we ought to have this 
record indicate that the staff of the Commission—unless it is a fact— 
was making arguments either in their briefs or orally before the 
Commission in which they presented new facts which had not been 
presented in the hearings. 

Mr, Symonps. We don’t know what they did present. 

Mr. Bennerr. Well, you know what. they presented in their briefs 
and their oral argument, that is what I am talking about. 

Mr. Symonps. Yes, we do, and that was not supported by evidence. 

Mr. Bennerr. In your opinion ? 

Mr. Symonps, In my opinion; yes, sir. 

Mr. Bennerr. Did they, in your opinion, put in facts in their oral 
argument and their brief that were not in the record ? 

Mr, Symonps. If they came to the conclusion they came to in the 
face of the money market at that time they must have had some facts. 

Mr. Bennerr. Well, did your attorneys make that charge in their 
reply in the arguments made by the staff ? 

Mr. Symonps. I don’t think so. 

Mr. Bennerr. Why not? 
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Mr. Symonps. We had no chance to test it. We don’t know what 
they had referred to. 

Mr. BenneTr. Well, if the staff was presenting facts that Were not 
on the record, Mr. Symonds, your lawyers were certainly sha 
enough to detect it and call it to the attention of the Commissio, 


and, if necessary, to ask that you be given the opportunity to present | 
additional facts, or to show in what respect the Commission staff had | 
. G 


acted improperly, if that is what you are trying to convey, sir 

Mr. Symonps. The only way that thing could have been was to 
reopen the case and start all over again and we were up against ay 
October 31 deadline and we had the question of expedition if the gag 
was to get there under the terms of the Canadian contract as it was then 
written. We didn’t have time to go back to a new set of facts that 
late in the proceeding. 

Mr. Bennerr. What facts did the Commission staff present ip 


their briefs and oral argument that were not presented in the trial | 


of the case ? 

Mr. Symonps. None. They did not present it in any way. They 
just said they did not agree with us. ! , 

Mr. Bennett. That is quite a different thing. 

That happens in almost every case you have. You very seldom 
have everybody agreeing with you. 

Mr. Symonps. But to make that statement they must have relied 
on some facts but we did not know what it was. 

We were not privy with it. 

Mr. Benner. You say the staff did not make the very clear pres. 
entation that you made asking for 7 percent? The staff must have 
had some basic facts on their arguments. 

Mr. Symonps. We thought we made a very good statement and pres. 
entation. They did not. Wedon’t know. 

Mr. Bennett. If you made such a good presentation and the staf 
was so off on its facts, how is it that you have accepted the certificate 
based on the decision of the Commission which does not give you T- 
percent return ? 

Mr. Symonps. I don’t know. I have been clipped in May and had 
been put 

Mr. Bennett. You what? 

Mr. Symonps. I had been clipped, I had been hurt. I had accepted 
a certificate under the same kind of procedure 12 days after a dead- 
line in May for the southern system. I had been unable to bank the 
system on a permanent basis because the 61/4-percent return that was 
limited and the revision of the contracts just did not provide enough 
dollars to cover interest on long-term bonds. I don’t think, I don't 





a 


know why we took this last one except we had a certain sense of public | 


relations, we had a certain desire to put the thing to bed and get on 
with the business. 

I think I left myself badly exposed. 

Mr. Bennetr. What you are saying is you wanted to get clipped 
again. 

“Mr. Symonps. I don’t want to. I didn’t want to be put in that 

position. 

Mr. Bennett. You were not willing? 

Mr. Symonps. I was not willing. 
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Mr. Bennett. Why? wh 

Mr. Symonps. Well, when you have been fighting for 4 years, when 

ou have been dealing with utility customers, when you have resolved 
a lot of animosities and acrimony that had been in the first case, we 
felt that even a bad decision might be a little bit better. Certainly the 
decision that the Commission reached gave us no assurance, but it did 
let our present contract stay in force and effect. 

It did not force us to go back and revise our contracts until we could 

resent to the Commission all of the facts in the case, including the 
actual cost of money, which, if we had been able to do that, instead 
of putting an estimate in, which we always do, we always put estimates 
in in initial license or certificate cases, when we came back with our 
firm cost of money, I am fully of the belief that the Commission can 
do nothing else but to find we need these dollars, not necessarily re- 
lated to rate of return but so many dollars of coverage, so much interest 
cover for our bond in order to make them salable. 

I believe the Commission will have to make that finding according 
to this order this fall. I am wide open, I am exposed and nude. 

Mr. Bennerr. You have had that opinion all the time, and it has 
been a serious feeling on your part, evidently, because you recently 
went before the SEC telling them that you expect to get 7 percent. 

Mr. Symonps. I expect to get the dollars contained in our present 
contracts which in the third year of business will give me adequate 
cover for my bonds, which is necessary. 

Mr. Bennett. I have some other questions, Mr. Chairman, but you 
indicated my 15 minutes were up. 

The Cuarrman. Yes, that’s right, the gentleman has 15 minutes. 

Mr. Moss. 

Mr. Moss. Mr. Symonds, I note that you made the statement that 
you can’t talk expediting of a matter ina vacuum. 

Mr. Symonps. I have. 

Mr. Moss. And you mean by that that in going in and discussing 
means of expediting procedural questions that it is almost inevitable 
that you are going to touch upon matters of substance in the case 
itself? 

Mr. Symonps. Let’s say matters of description, Mr. Moss. I 
would—it could possibly be substance but I refer to them primarily 
as matters of description, expedition, you have now to know what you 
are talking about, and I would prefer it that way. 

Certainly in a nonadversary case, Mr. Moss, I don’t think they go 
to any penalties. 

Mr. Moss. I point out that you didn’t hold this only in adversary 
cases, you said this was accepted practice before this Commission, these 
ex parte contacts. 

Mr. Symonps. That is my best opinion, yes, sir. 

Mr. Moss. If it is accepted practice, then the committee here is faced 
with the question of whether or not it is proper. 

Mr. Symonps. At the decision-making stage. 

Mr. Moss. At the decision-making stage. 

Mr. Symonps. I don’t believe, Mr. Moss, to the best of my recol- 
lection, that we have ever talked to the Commission at the decision- 
making stage in an adversary case and I know, to the best of my knowl- 
edge, we have never discussed a rate case with them. 

Mr. Moss. You still had interveners. 
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Mr. Symonps. The only interveners adverse were the coal] peo 
. : ple 
and the staff. 

Mr. Moss. Well, they have some rights, haven’t they, the coal people? 

Mr. Symonps. The right of import had been decided in the previoys 
case by the Commission after extensive evidence by the staff, 

Mr. Moss. Weren’t they interested in the rate of return and th 
probable final cost of the gas ¢ . 

Mr. Symonps ! don’t think so, because the higher it went, the bet. 
ter their competitive position was and that is—— 

Mr. Moss. Nevertheless, they still were interested, weren't they? 

Mr. Symonps. Academically, sir. 7 

Mr. Moss. Whether high or low, they still had an interest? 

Mr. Symonps. Academically, they were. 

Mr. Moss. Well, someone else might have an interest in another cage 
that isn’t necessarily one where you have a competing applicant op 
competing application, but if they are interveners—for instance, my 
State utility commission has intervened in some cases. They have 
rights, haven’t they ¢ 

Mr. Symonps. And they have been allowed to intervene. 

Mr. Moss. They have substantial interests and where discussion 
takes place in privacy touching upon merit, shouldn’t they be notified? 

Mr. Symonps. If it goes to the merits in an adversary case, I would 
think they should be. 

Mr. Moss. I said not necessarily in an adversary case. My commis 
sion feels that in the case we have in El Paso we are faced with quite 
a number of increased rate schedules, that they do have an interest 
and perhaps they may even be an adversary although they are not com- 
peting for a certificate. 

Mr. Symonps. Well, as I say, I have, to the best of my knowledge, 
and I have 

Mr. Moss. I am talking about a nonadversary case. 

Mr. Symonps. You just mentioned a rate case. To the best of my 
knowledge, we have never talked to the Commission in a rate matter 
in a rate case. This is an initial license case. 

Mr. Moss. Well, in an initial license case, where the question of 
return is very important, so important that on that basis and on that 
basis almost to the exclusion of any other, you instructed your counsel 
to contact the Commissioners ¢ 

Mr. Symonps. So that I would be able to accept a certificate in bank- 
able form. 

Mr. Moss. Well, the rate of return certainly goes to the heart of rates 
which will be charged for the gas; doesn’t it ? 

Mr. Symonps. One of the items that goes; yes. 

Mr. Moss. Rather a significant item; isn’t it ¢ 

Mr. Symonps. No; the case of cost of gas is more significant. 

Mr. Moss. Well, it is so significant that you were almost at the point 
of saying, “If I don’t get what I want I won’t take anything.” 

Mr. Symonps. I couldn’t have paid for it and you don’t take things 
you can’t pay for, sir? 

Mr. Moss. And it was significant ? ; 

Mr. Symonps. It was, but the cost of gas we were saving after this 
period is more significant. 

Mr. Moss. I don’t think we could come up with rules or even & 
statute which would so compartmentalize all the many factors m 
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these cases that we could say that in such and such a circumstance you 
may go in and discuss freely with the Commission, and that would be 

roper. You can’t isolate these matters, can you? You have to have 
a general rules ; don’t you? 

Mr. Symonps. I think I, in answer to Mr. Flynt, expressed myself 
on that subject that I think the same rules should apply to everyone. 
As long as the staff of the Commission is in ex parte communication 
with the Commissioners. 

Mr. Moss. What evidence. have you placed on this record that the 
staff was in ex parte communication with the Commission ? 

Mr. Symonps. I don’t have to. Mr. Kline said that the staff recom- 
mended a lower rate of return than we did. 

Mr. Moss. Recommended it on the record. 

Mr. Symonps. In the oral argument. Not in evidence and not so it 
could be tested. PMA LAS Rt | 

Mr. Moss. Well, their evidence didn’t satisfy you. 

Mr. Symonps. There was no evidence. 

Mr. Moss. Well, they commented on yours, then ? 

Mr. Symonps. That is right. 

Mr. Moss. In a brief ? 

Mr. Symonps. That is right. 

Mr. Moss. You had a right to comment on that ; didn’t you? 

Mr. Symonps. All we could say when we don’t know the basis is 
we don’t agree. 

Mr. Moss. All right, then you both had the same opportunity ? 

Mr. Symonps. I don’t think we did, sir. 

Mr. Moss. Unless you have some evidence that they went privately 
to the Commission and argued their case without you being present, 
then you both had the same opportunity. What they presented was 
not evidence but a conclusion, wasn’t it ? 

Mr. Symonps. They certainly presented a conclusion. 

Mr. Moss. And their conclusion was that your evidence didin’t merit 
a7-percent return or a 7-percent—yes, return ? 

Ur. Symonps. That is their conclusion; yes. 

Mr. Moss. And you disagreed with them ? 

Mr. Symonps. We certainly did because we had to raise the money, 
they didn’t. 

Mr. Moss. At that point you were both equal. You both had stated 
yourconclusions on the record, in briefs. 

Mr. Srmonps. But we had supported ours on the record, and they 
had not supported theirs on the record. 

Mr. Moss. Maybe they didn’t feel you had supported it. 

Mr. Symonps. Then perhaps they should have denied the certificate. 

Mr. Moss. They didn’t recommend it. 

Mr. Symonps. No; but they recommended that it be granted in un- 
tenable form. 

Mr. Moss. Then further comment by your counsel with the Com- 
mission to reemphasize unless the staff had done the same thing gave 
youan initial advantage in reaching the Commission. 

Mr. Symonps. I don’t think so. I think our contacts with the Com- 
mission were in the same context as the staff’s with the Commission. 
That is my honest opinion. 

Mr. Moss. You still agree that you had not produced any evidence, 

ave you any, of any such contact by the staff and the Commission, 
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other than in the oral argument on the record, and the brief they filed? 

Mr. Symonps. And the statement of the Commissioner since then 
that the staff recommended a 644-percent return. 

Mr. Moss. Well, now 

Mr. Symonps. I had none at that particular time. 

Mr. Moss. That is what the record shows. 

Mr. Symonps. I had none at the time I made this instruction; I had 
no other evidence except what they had said unilaterally. 

Mr. Moss. What evidence have you now ? 

Mr. Symonps. The statement of the Commissioners before this com. 
mittee that those recommendations were made. 

Mr. Moss. The recommendations were made on the record. 

Mr. Symonps. Without support. 

Mr. Moss. Well, but, nevertheless, they were still made on the record 
and your further contact was not made on the record. 

If this is the more or less order of the day, the standard practice 
and procedure before the Commission, and in view of the great nun. 
ber of people who appear to go in and out of that Commission almost 
every day, having private conversations, you think that this is a good 
practice, a proper practice for such free access to Commissioners! 

Mr. Symonps. I feel as long as the staff has that access, I think 
it is a necessary 

Mr. Moss. You have established that. 

Mr. Symonps (continuing). A necessary practice. If both of them 
were put in the same context and the same rules applied to everyone, 
then I think it would be 

Mr. Moss. The staff has been doing it, but are you assuming it but 
you have not given us any evidence on it. 

Mr. Symonps. I am not privileged to go into Commission meetings, 
I don’t see memorandums that the staff prepares. 

Mr. Moss. Why do you say that the staff does this because you don't 
know whether the staff does this ? 

Mr. Symonps. Because they say unilaterally they come to this con- 
clusion. 

Mr. Moss. Without support on the record ¢ 

Mr. Symonps. We think they should support it on the record. 

Mr. Moss. Well, perhaps you say you feel the staff is a little in- 
competent without coming up with a regard of record to support 
their conclusions, but whether or not they did it was on the record. 

Mr. Symonps. The conclusion was on the record, the support was 
not. I don’t say they are incompetent, I say we don’t know what their 
memorandum was. 

Mr. Moss. But you do know whether they have ever developed any 
support. 

Mr. Symonps. Sir? 

Mr. Moss. Do you know whether they have ever developed any 
support ? 

Mr. Symonps. No. 

Mr. Moss. So you just have an assumption they did. ae 

Mr. Symonps. I just know they made a recommendation and if it 
without support then I think it is worse than. 

Mr. Moss. But you still have not proven that the staff was guilty 
of doing the same thing your counsel did on your behalf. 
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Mr. Symonps. No; but——, 

Mr. Moss. Under your instructions. 

Mr. Symonps. To the best of my knowledge and belief the staff 
were making the same ex parte communications to the Commission 
that I understand Mr. Corcoran made, and that isan opinion. I have 

that as my opinion. 
ee Isn’t Siveumibie that if we have such widespread prac- 
tice of ex parte communication that perhaps that could be a con- 
tributing factor in slowing down some of the work of the Commis- 

ion 2 
“ae Symonps. On both sides; I believe that is the case. 

Mr. Moss. Now, you say that this was a matter before the Com- 
mission for 4 years. ‘This case was not before them for 4 years, was it? 

Mr. Symonps. No; this case, this case, this segment of the Mid- 
western case was before them about 6 months. 

Mr. Moss. You had rather quick action on it. : 

Mr. Symonps. If this had been the initial time, I think that would 
have been good action. ee Te ahs 

Mr. Moss. Well, it was the initial time for this application, was it 

? 
Me Symonps. Yes; but after the facts had been thoroughly thrashed 
around in a competitive adversary case 3 years first. 

Mr. Moss. But you agreed a moment ago in response to questions, 
I think, from Mr. Bennett, that the decision in that instance was 
robably correct on the adversary proceeding for a certificate in the 
initial proceeding, when it was thrown out. 

Mr. Symonps. I said that, and I said it is hard for me to admit, but 
Idid say that. 

Mr. Moss. You would have liked to have gotten it in that instance, 
- as long as you didn’t get it you were very pleased that no one else 


Mr. Symonps. No; because in that original rejection of the orig- 
inal application—— 

Mr. Moss. You were still in the running after the original rejection ? 

Mr. Symonps. More than that. The Commission said they would 
entertain and would proceed to process—I can’t quote their words, the 
record will speak for itself—an application by Midwestern to bring 
Canadian gas into this country, and also to serve gas to the Chicago 
area. 

Mr. Moss. So you had your case considered ? 

Mr. Symonps. That is correct. 

Mr. Moss. And in the last instance you had it considered rather 
quickly by the Commission, if we are to take the story given here of 
2 and 3 and 4 years for action, 6 months after this application was 
not too bad. 

Mr. Symonps. You will admit that expediting did help, too. 

Mr. Moss. Well, I make the observation. 

Mr. Symonps. At least-—— 

Mr. Moss. Perhaps if we were to handle all this business on an ex 
parte basis that could expedite. I am not sure that the public interest 
would be best taken care of under those conditions. But I have no 
doubt we could certainly expedite the business of the Commission if 
we handled everything on an ex parte basis. 
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Mr. Symonps. I think it should be handled, not necessarily gp 2 
ex parte basis, but I think it should be on the same basis for both 
sides, that is all Iam saying. 

Mr. Moss. Of course we have not established yet there is any dif. 


ference. You are only assuming that, and you have not offered us | 


any evidence to the contrary. I am not assuming it because go far 
everything that you are disagreeing with the staff on is on the recon 
Mr. Symonps. But the support for it is not. 
Mr. Moss. Well, you are going to the question of whether or no 
they prepared their case well. I am not passing any judgment oy 


it. Iam only saying that whatever they had, their conclusions wer 


on the record. Now, you are going to have an opportunity when you | 


go back to determine whether you get 7 percent or 614 or 714, what. 
ever it might be under a little different ground rules going back 
now for a final determination after the certificate, you are going to 
have an opportunity to test how thoroughly the staff has done its 
homework and how much in depth and how validly they have pr. 
pared their facts in determining whether you are going to get 
higher rate of return, are you not ¢ " 

Mr. Symonps. I would hope so. 

Mr. Moss. Now, on this matter of interveners, you say it is gen. 
erally accepted that these State commissions do an adequate job of 
regulating within their boundaries. 

Mr. Symonps. You are speaking to my general statement to Mr 
Flynt? 

Mr. Moss. Your general statement. 

Mr. Symonps. My general statement to Mr. Flynt? 

Mr. Moss. Yes. 

Mr. Symonps. Yes; I do. 


Mr. Moss. If we are going to act to limit the right of interveners | 


in these matters where a State commission desires to intervene, would 
you say their rights should be restricted ? 

Mr. Symonpns. I think that the responsibility for bringing the gas 
into their State and the sale within that State could be controlled by 
them, and that the pipeline could be looked to as a primary intervener, 
T have not thought that clearly through as to whether the State con- 
mission should intervene, but certainly I would include them when 
I include a multiplicity of interveners all pleading the case of one 
primary purchaser. It is as if, to speak of your State, if I may, it 
is as if in an El Paso initial license or a certificate or a permit case, 
a company was built up by all of the utilities that were buying from 
FE] Paso to get every community, every mayor, the State commission, 
every industrial customer, every group of householders all to in- 
tervene. The multiplicity of contacts would be such that I believe 


it could be best served, in speaking in my remarks to Mr. Flynt, by | 
having the primary purchaser held accountable to the State com- | 


mission and held accountable to those that buy from him and thereby 
have an orderly record and if you have any admonishments to him 
it would be my thought he could be admonished in his presentation 
of the case rather than having this multiplicity of interveners that 
is what I referred to. ' 

Mr. Moss. You think he then becomes the guardian of the publi 


interest rather than my State commission ? 
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Mr. Symonps. Because he is under the control of your State com- 
mission and in such a position he can be controlled to be the guardian 
of the public interest. 

Mr. Moss. Sometimes he is very, reluctant to undertake this role. 

Mr. Symonps. I think that is his responsibility, sir. 

Mr. Moss. And I am not certain that we should act to delegate to 
the utility the guardianship of the public interest. I think, while 
we may look to them to act In a manner which furthers it, that the 
responsibility is still a public responsibility rather than a private 
over. Symonps. I will accept your amendment to my remarks, but 
[still think that a multiplicity of interveners with that: possible ex- 
ception, would help the procedural matters before the Commission. 

ry. Moss. I seem to have used my time, Mr. Chairman. 

The Cuamman. Mr. Derounian ? 

Mr. Derountan. Mr. Symonds, I understand that you have stated 
there was no opposition to your certificate; is that correct ? 

Mr. Symonps. Except from the coal interests and the staff. 

Mr. Derounran. What about the lowa Electric Light & Power Co. ? 

Mr. Symonps. No. They—no, they didn’t oppose this certificate, 
tomy knowledge, not Tennessee—not Midwestern, I mean. 

Mr. DerountAn. I refer you to the argument of counsel in the 
matter of the Midwestern Gas Transmission Co., Michigan Wiscon- 
sin Pipeline Co., page 3899, to Mr. Gaston, who opposed the idea of 
Canadian gas being brought in at all. Do you recall that? 

Mr, Symonps. No; I don’t. I will have to find the reference. 

Mr. Derounran. In the last part of his sentence he states—— 

Mr. Symonps. What page are you on, sir? 

Mr. Deroun1An. I am on page 3899. He concludes: 





But conversely, our feasibility in Missouri and southern Iowa should not be 
jeopardized by the rolling in of Canadian gas from which we can receive no pos- 
sible benefit. Thank you. 

Youstill say there was no opposition to you ? 

Mr. Symonps. The section you read is by the attorney for Iowa 
Electric & Power, I guess, or Iowa Electric & Gas, is a question as to 
Michigan Wisconsin Pipeline Co.’s rate structure and whether the 
cost of Canadian gas should be rolled in. It did not go to the ques- 
tion of the importation of the gas as I have read this record very 
hurriedly. 

Mr. Derountan. Doesn’t your rate structure include the cost of 
Canadian gas? 

Mr. Symonps. I am, Midwestern Gas Transmission Co. and my 
cost is solely based on Canadian gas. 

Mr. Deroun1an. That is what he was talking about. 

Mr. Symonns. But he was talking against Michigan Wisconsin 
not against Midwestern, sir. 

Mr. Derountan. Doesn’t Michigan Wisconsin purchase gas from 
Midwestern ? 

Mr. Symonps. It will when we finish. 

Mr. Drroun1an. So that in the final analysis, it does have some 

ring on the rate doesn’t it ? 

Mr. Symonvs. Some ultimate rate bearing; yes, sir. 


Mr. Derounian. So in the final analysis you still say this is not a 
contested case ? 
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Mr. Symonps. I still think this is not a contested case in the normy) 
sense of the word. 

Mr. Drrountan. Mr. Symonds, what is normal in these process. 
ings? Up to now, everything that Tennessee has done has been thy | 
norm, but I think we have the public to think about, too, and yoy 
definition of normal and my definition of normal may not agree; 


Mr. Symonps. In the first place in initial licenses cases, if you ap | 


not in business there are no consumers, there is no pipeline, there js 
nothing to be regulated. Once you are in business, then the reagop. 
ableness of those charges becomes a matter of testing in a rate py. 
ceeding. I think that would be the normal procedure to follow, 
Mr. Derrountan. Unless I misunderstand the English langua 
Iowa Electric Light & Power was against the granting, and I woul 


suggest that you refresh your recollection during the recess in this | 


regard. 

I yield at this point to Mr. Bennett. 

The Cuarrman. Any further questions? 

Mr. Flynt, you may proceed. 

Mr. Fiynt. Mr. Symonds, sometimes in these discussions that we 
get into in operation of our subcommittee there seems to be a tendency 
to distort the meaning of “public interest.” I am confident that if 
there are 100 people participating in a general discussion such as our 
committee is listening to, and the inquiry our committee is conducting 
at this time, there might be 100 different individual ideas and thoughts 
as to what the public interest is. It is highly possible that no two of 
them can coincide. 

Under the law and under the Commission’s rules and regulations 
under which you as a regulated industry operate, are you or are you 
not required to operate in the public interest ? 

Mr. Symonps. Of course. I think I would go so far as to say 
whether we are regulated or whether we are not regulated, all business 
must operate in the public interest. 

Mr. Fiynt. That is particularly true of regulated industries. 

Mr. Symonps. That is a requirement of law; yes. 


mms 


Mr. Fiynt. If upon a proper showing that you, even though you | 
already have a certificate and a license—upon a proper showing that | 
you are not operating in the public interest, what is your concept of | 


the responsibility of the Commission ? 

Mr. Symonps. To hold hearings, to give those who agree that it 
is—you are not so operating and the party at interest the right to 
defend those—defend themselves against those allegations, and if 
found to be true to correct the position that is found. 

Mr. Fiynt. Do you know anything in the concept of public utility 
law that requires you or any other public utility to furnish a service 
or a commodity at a loss, financial loss, to your stockholders? 

Mr. Symonps. No; there is no such provision, and certainly not 
the Natural Gas Act. I do not hold myself out to know public utility 
law generally, but it is not such in the Natural Gas Act. 

Mr. Fiynt. So, back on the problem that seemed to be the sole 


RE ee 


remaining problem during the latter days of October 1959, apparently | 


there were two questions: One, the question of meeting the deadline; 
am I correct in that? 

Mr. Symonps. Yes, sir. 

Mr. Frynt. Two, the question of rate of return. 
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‘ormil | fr, Symonps. To the extent that rate of return lets you adequately 
hank the project, finance the project. 
oceed.- Mr. Fiynt. Of course. a 
Nn the Mr. Symonps. The answer is “Yes” to the question. 
Your | Mr. Furnt. Those two. 
Bs a rate of return which you could not bank had been included in 
are} the October—I believe it was October 31—order of the Commission, 
eres | hat would have been the result insofar as furnishing a desired com- 
401: | modity to the consumers eventually to be served by the Michigan 
Pt | Wisconsin Pipeline Co.? _ 
° Mr. Symonps. I am going to go back and, if I may, correct or 
uage, | change your statement to say Midwestern Gas Transmission Co., be- 
vould | cause Michigan Wisconsin Pipeline Co. was my customer. I cannot 
this speak for them. 
Mr. Fuynt. All right. Ly 
Mr. Symonps. As to Midwestern Gas Transmission Co., if we could 
not finance the project, the whole question of the issuance of a certifi- 
cate was moot and there would be no customers. 
We Mr. Fiynt. Then under the normal procedure would it then be 
leney necessary for another pipeline company to file an application for 
at if original certificate, or initial certificate, to supply the customers which 
tne were relying upon the grant by the Commission of the certificate to 
‘ting Bisa 
ghts Mer. Symonps. If service was still desired by those customers, an- 
0 of other application would have to be filed; yes. 
. | Mr. Fiynt. Were there any pending applications by other pipeline 
1ons | companies to perform the same or substantially the same service which 
you | you purported to serve if granted the certificate for which you were 
applying # 
say {r. Symonps. To the best of my knowledge, since October 1958, 
nes when all applications for service had been denied, there were no other 
applications pending to serve this area. 
Mr. Fiynt. Then while we would not hope that there would be 





another 4-year delay, is it possible that another 4-year delay might 


7 | havebeen the result? DE 

hat | Mr. Symonps. Certainly, there would have been an additional delay 

of | of months, regardless of how long, whether it was 4 years or 6 
| months or another season. And, after all, I speak of seasons because 

tit the only time you can build pipelines in that northern country, not 

0} Tike Georgia or California where you have the right or the ability to 

if] build most of the year around—in this northern country you go 

; through the muskeg, and all, in June, July, or December or you don’t 

ty go. It would have meant a year’s delay at least. — 

= Mr. Fiynr. I hate to use the word “substantial” because it means 

nothing. 

hey Mr.Symonps. Well, let’s say it would have been a delay. 

ty Mr. Fiynt. It means nothing, but would there not have been a sub- 
1 | stantial delay ? 

| Mr. Symonps. There would have been a delay from 1 to 2 years 

“ depending upon how fast the certificate proceeding proceeded if after 
) 


a denial or accepting the certificate with prohibitive terms. 

Mr. Fiynr. Then let’s make the further assumption that there 
would then be instead of one applicant for the initial certificate that 
there would be two competing applicants for the initial certificate. 
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From your experience in your industry, is it logical to assume that | 
an adversary case might take considerably longer than a S0-called | 


uncontested case ? 
Mr. Symonps. That is the general result before the Commission 
Mr. Fiynt. Also from your knowledge of watching the price of 


either at the wellhead or at the preliminary gateway, which jn fk | 


case would be the Canadian-American border, over the past 4 yea 
has the rate of gas at the preliminary gateway or wellhead been statig 
has it become cheaper, or has it increased ? 

Mr. Symonps. It has increased. 

Mr. Fiynv. In your business, I assume that you have to make Jopy. 
range estimates as to what the market, and of course the market price 
for the commodity with which you deal, will be. 

Do you anticipate that over the next 4 years that the price of gas gj 
these points which I have related or referred to will remain static 
increase, or decrease / ! 

Mr. Symonps. I think there will be a tendency for a slight increay 


over the next 4 years. I don’t think the price will run away, becayy | 


of the competition of competitive fuels. 

I also think that there will be a firm need to that price, however, 
as more outlets are coming into being to provide Canadian gas , 
market. 


Mr. Frynt. You almost anticipated my next question which was | 


going to be, Is it not reasonable to assume that. while there will be, 
smaller rate of increase during the next 4 years than there has been 
over the preceding 4 years, that in an expanding economy, that a 
small increase can reasonably be expected in this and all other 
commodities ? 


Mr. Symonps. Yes; I would expect that a gradual increase could | 


be expected, certainly in gas. I wouldn’t say as much for some of the 
other fuels. I don’t think oil or coal, perhaps, will have that same 
increase but as a general thing in an expanding economy prices tend 
to creep up. 

Mr. Friynr. Then, going back now to your instructions to your—to 
your instructions to the general attorney for Midwestern, would you 
try to reduce to a few words, not the exact literal content of your 
instructions to him, through Mr. Freeman, but the purpose or purposes 
of those instructions ? 

Mr. Symonps. Paraphrased as you have suggested, it was that: 
“Let’s get a decision, let’s get it before the deadline and let’s get one 
we can use, and finance.” 

Mr. Fiynt. Are you prepared to state for this record what your 
recommendations to your board of directors, or your own action, if 
you were empowered to take the action, would have been, if the dead- 
line had passed ? 

Mr. Symonps. If the deadline is passed, the Canadian contract ex- 
pired and the whole question was moot and I would not have had 
to make any recommendations. 


If Imay go further 





Mr. Moss. Wait just a minute. You have answered that one. 
Let me ask you this: 

If the initial certificate which issued, I believe October 31, 1959? 
Mr. Symonps. Yes, sir. 
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Mr. Moss. Had contained in it either a dollar amount or a rate of 
return which would have produced a dollar amount which you could 
not have banked, would the company which you head, have accepted 
the certificate in that form ? p Bay ihe 

Mr. Symonps. No; we could not. We were already $40 million in 
debt on short-term bank loans which Tennessee had to arrange for 

and had to stand behind. We could not have gone any further 
into short-term debt and we just could not have paid the bill. The 
whole question of gas supply for Minnesota, Michigan, and Wisconsin 
would have been moot if we had not had a tenable financable certificate. 
That was in the record of the case. It was stated on my authority as 
chief executive officer, in fact I stated it myself. 

Mr. Fuynt. Was the money market at that time such that you 
could not have banked a six and a quarter rate of return ? 

Mr. Symonps. I could not have banked a 614-percent rate of return 
at that time nor could I do it today. 

Mr. Fiynt. With regard to the final termination, if I can describe 
it as such, of the, what might be termed a tentative contract with 
Trans-Canada, would it have then been necessary to start from an 
initial point to develop a new contract for the purchase of gas at the, 
what I have described as the, preliminary gateway ? 

Mr. Symonps. To all practical purposes, yes. Many of the general 
terms and conditions might have been—might have remained the 
same. The other conditions—the pertinent ones of price and quan- 
tity—would have had to start from scratch, all over again. 

Mr. Fiynt. I am reminded that previous testimony has indicated 
that the demand for Canadian gas was such that the Canadian Energy 
Commission might not have approved a new contract at the same rate 
contained in the contract which would have expired on October 31; 
isthat correct ? 

Mr. Symonps. I think that is—that was what we feared. We be- 
lieve that to be so. 

Mr. Fiynt. Then, if the—— 

Mr. Symonps. Remember, that since then the Canadian Energy 
Board, but not the Federal Power Commission as yet, have approved 
the export of substantial gas to the California markets and that, 
therefore, the pressure for an outlet which was helpful to us in nego- 
tiating our contract, no longer existed, certainly in a new negotiation. 

Mr. Fiynr. If we can visualise in our mind’s eye a map embracing 
the area to be served by the northern system of Midwestern, also the 
Pacific west coast area, and of course somewhere to the north but in be- 
tween from the east-west standpoint, the Canadian gas fields, it is prob- 
able that additional request or demand, depending on the phrase used 
in the industry, might have been made on this gas to serve the Pacific 
west coast which would have possibly caused a slight inflation or 
escalation in the cost of this gas ? 

Mr. Symonps. I think that the west coast markets and the Montana 
markets would have outbid this upper Midwestern area for this gas, 
and certainly the experience of Trans-Canada in adding the supply 
before it puts its case before the energy board supported that position. 

Mr. Frynr. Is it a fair statement to say that if the firm—I say 
firm, that had to be firmed up later, but the tentative contract which 
would have expired on October 31st, had expired, that the cost to 
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the ultimate consumer to be served by the northern system of Mid | M 


western might have been increased ¢ 

Mr. Symonps. I think it would have been if it could have by 
renewed at all. ; 

Mr. Fiynr. Because of an increase in the cost of the gas to Mid 
western, a resulting increase in the cost of gas to the affiliate Pipeline 

Mr. Symonps. The customer pipelines. 

Mr. Fiynvr. The customer pipelines, then a resulting increase ty 
the distributing companies, and, of course, the fourth subsequent jp, | 
sulting increase to the owner of the gas stove or the heating systey, | 
or the gas refrigerator. 7 

Mr. Symonps. The chain would go all the way down, Mr. Flynt. 
you have described it. 

Mr. Fiynr. And that, we have heard in other testimony at othe 
hearings, that an increase in the cost of gas at either the wellheaj 
or the preliminary gateway of 1 cent per Mcf. oftentimes results jy | 
an increase to the final consumer of from 4 cents upward. 

Mr. Symonps. It had escalated that far during the course of thes | 
4-year hearings. 

Mr. Fiynt. That is at the gateway though. 

Mr. Symonps. The same increase would be carried through to each | 
of the classes of customers that you have spoken of. 

Mr. Frynt. Because each, the initial pipeline, the pipeline cu. | 
tomers, and the distributing customers, have historically and trad. 
tionally asked for increases each time that there has been an increag | 
in the cost of gas at the wellhead or preliminary gateway. 

Mr. Symonps. That is right. It is an element of cost in a rate case | 
and it is passed on to the ultimate consumer through whichever steps | 
it goes. 

Mr. Fuiynt. That is all, Mr. Chairman. 

The Cuarrman. I think we will probably recess at this point but! | 
am not sure you understood Mr, Flynt, as I understood what he had 
to say, that you understood Mr. Flynt’s questions at the point that a 
satisfactory answer occurred to me was received because I have 
notations to ask the same thing. 

Mr. Flynt, I think, asked you if it was not true that if at the well- 
head the gas price increased 1 cent that by the time that same gas, at 
that cost, reached the ultimate consumer it would cost the consumer 
approximately, he used the analogy a 4-cent increase. Is that tre 
or not? 

Mr. Symonps. That is not true and I would like to explain. I felt 
he was referring to this particular case where the escalations during 
the 4-year period amounted to a figure of approximately 4 cents. But 
in the case we are talking about, as you placed it in that context, Mr. 
Chairman, the 1-cent increase at the wellhead price, assuming all 
other elements of regulatory expense are the same, should only result 
in 1 cent to the ultimate consumer. 

The Crarrman. Yes; that is true, Mr. Symonds, it should, but dur- 
ing the course of hearings that we have had in connection with gas 
over the years, it is developed and very clear throughout the hearings 
that for some reason or another, a i-cent increase at the wellhead 
always gave several times that much increase by the time it had 
reached the consumer, and I might, myself, always wonder why that's 
true. 
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eiGxsttorns.\F think my. arithmetic will bear it out if the as- 
sumption that all other conditions of regulation remained the same, 
ee Te the same with only that one change. 

The CHAIRMAN. The committee will recess at this time for the noon 
hour and return at 2 o'clock. | 

Mr. Bennett, you will be recognized at that time. TR ; 

(Whereupon, at 12:00 p.m., a recess was taken until 2 p.m. of the 


same day.) 
AFTERNOON SESSION 


The CHAIRMAN. The committee will come to order. 


TESTIMONY OF GARDINER SYMONDS—Resumed 


The CHairMAN. Mr. Bennett, you may proceed. 

Mr. Bennett. Mr. Symonds, do you know the members of the Fed- 
eral Power Commission as well as Mr. Corcoran knows them ? 

Mr. Symonps. Sir, I didn’t hear that. 

Mr. Bennett. Do you know the members of the Federal Power 
Commission as well as Mr. Corcoran ? 

Mr. Symonps. No. I know them. I don’t think I know them as 
well as he does. 

Mr. Bennett. Are you personally acquainted with all of them? 

Mr. Symonps. Yes. 

Mr. Bennerr. You have had contacts and discussions with all of 
them ? 

Mr. Symonps. Yes; less frequently than Corcoran or Freeman, but 
I have had such contacts. 

Mr. Bennetr. Why didn’t you pick up the telephone and call them 
personally since you felt so strongly about this matter or come up here 
to see them personally ? 

Mr. Symonps. I felt this was—— 

Mr. Bennett. There wasn’t any legal question involved 

Mr. Symonps. Not in my opinion. 

Mr. Bennetr (continuing). That had to be discussed by Mr. Cor- 
coran, was there ? 

Mr. Symonps. Not in my opinion. He was here and we were in 
Phoenix, 

Mr. Bennett. But you have a telephone. 

Mr. Symonps. I know that. 

Mr. Bennerr. And you could have come up here to talk with them. 

Mr. Symonps. I had a series—a schedule that kept me on the west 
coast until about the 10th of November, and I was stacked up with 
dates, that I felt he could do all that I could do, and I made that de- 
ay I could have done it otherwise. No reason one way or the 
other. 

2) ali Did you feel he had more influence with them than 
you did ? 

Mr. Symonps. No; I think he probably knew them better. It wasn’t 
a question of influence. It was a question of nagging them, of expedi- 
hon, of begging of them, if you want to call it that. 

Mr. Bennerr. Well, if you felt as strongly as you did about this, 
why didn’t you talk to Mr. Stueck about it when you saw him at the 
convention in Phoenix ? 
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Mr. Symonps. I have only, to my knowledge, been in Mr, Stugg,| mite’ 
office once and of all the members of the Commission I know him leg cortifi 
well than I know anybody else. I have never been able to got my! Mr. 

oint of view over to Mr. Stueck; I have tried hard but I don’t feel th you s 
leash have much influence or much of an audience with Mr, Stueg Mr 

Mr. Bennett. But you didn’t try? Benn 

Mr. Symonps. I didn’t try. Mr. Freeman told me he had, but] Mr 
didn’t ask him to do it. ' Co 

Mr. Bennert. There was $750,000 a year less at stake for your op, | Mr 
pany, was there not, if you got the rate you wanted as against what iy | Mr 
staff recommended ? | Com 

Mr. Symonps. No. I think you would have to say that it was,| Mr 
question of whether we had the certificate or not that was at sta} th 
Not a question of money. had 

Mr. Bennert. Well, if you had the certificate on the basis that ya) then 
wanted it rather than on the basis the staff wanted to give it to yq| 
it would have meant $750,000 a year more to the company, would; | that 
not ? 

Mr. Symonps. That would be the mathematical calculation, but | and. 
on the basis that the staff wanted to give to me I couldn’t have bankej We 
it, and therefore I couldn’t have had a certificate at all. 

Mr. Bennett. You are confusing the issue again, Mr. Symoné | dot! 


The staff has not objected to your having the certificate. M 
Mr. Symonps, No; but they put an untenable condition on it whid|! . M 
would have made me reject the certificate, sir. ; itv 
Mr. Bennett. 614 percent? ‘. 
Mr. Symonps. Could not have been banked. g. 
Mr. Bennett. Could not have been financed ? Be 
Mr. Symonps. Could not have been financed ; no. : 33 
Mr. Bennetr. Could not have been financed for anything less thay Oa 
7 percent, apparently, according to you. Bu 


Mr. Symonps. The financing cost is a matter of the return you hay 


to pay, is the amount of interest you have to pay on your bonds and jee 
on your debentures to attract the capital. The arithmetic willat| 
work out at 614 percent, that is what I am trying to say. 1 


Mr. Bennetr. Well, there is a difference of three-quarters of ami 
lion dollars a year between what the staff recommended and the mitt}, 


you wanted ; isn’t that true? 7 
Mr. Symonps. That is true. 
Mr. Bennetr. Over a 20-year period, the life of the certificate, tht | 4 

would have amounted to about $15 million ? At 


Mr. Symonps. About the same as a 1-cent increase of the pricedt| 
gas in Canada. | 

Mr. Bennett. Right. 

Mr. Symonps. If I could have been able to renew my contract m 
that basis. 

Mr. Bennett. Well, now, you wanted Mr. Corcoran to say tothe} 7. 
Commissioners, “Listen, I mean business and I meant business whet |}, 
I said that if Midwestern didn’t get a7 percent return on its certifiea# |, 
I am not going to take the certificate.” th 

Mr. Symonps. I meant to say if I—if I did not get the certificale | 4 
that I could finance, which provided 5.6 percent return the first year, 

6.18 the second, and 7 percent the third year, which my contract per 
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«ted me to earn, if I couldn’t get that I would not have taken the 
wtificate. That is what I wanted him to say. 
> Bennett. I don’t care what you meant. I am asking you what 


a I didn’t say anything to Mr. Corcoran directly, Mr. 


Bennett. I said to Mr. Freeman who repeated it to Mr. Corcoran. 

Mr. Bennerr. Did Mr. Freeman correctly repeat that to Mr. 

g 

Comigruonvs, Ithink hedid. Idonot know. I think hedid. 

Mr. BENNETT. Well, what was the purport of that message to the 

issioners 

Oo esau Mr. Bennett, I can only go back to history. In May 
of that year on the southern segment of Midwestern, the Commission 
had gone 12 days beyond the deadlines in our contracts, and had 
then come up with ostensibly a 614-percent limit of return and forced 
ys to revise our contracts with the distributing company to the end 
that I, having accepted the certificate under those conditions found 
myself completely unable to book it on a long-term basis. I took it 
and made a short-term bank loan, backed up by Tennessee’s credit. 
We had used up that source of funds. We couldn’t continue to back 
up Midwestern’s paper, and I felt that the staff was getting ready to 
dothe same thing to us again. 

Mr. Bennett. Well, is the southern part of the line in operation ? 

Mr. Symonps. At the present time, yes. It was not at the time— 
it was put in operation last October, just about the time the certificate, 
alittle before the time the certificate was issued. 

Mr. Bennetr. And you petitioned for a higher rate of return for 
Southern 

Mr. Symonps. That order allowing us to build the southern system 
required that we come in after 1 year of service, which will be next 
October 5 or 6, and we will then ask for a higher return at that time. 
But what we get, I don’t know, but we will ask for it and we must 
come in according to the terms of that order and justify the rates we 
arethen charging. It will be an easy thing to do because we are losing 
money. 

Mr. Bennetr. You haven’t yet asked for it ? 

Mr. Symonps. No. By the terms of the order, we cannot until we 
have been in service 1 year. 

Mr. Bennett. One year. 

Now, would you characterize this message that you asked Mr. Cor- 
coran to give to the Commisisoners as any one of the following three: 
Attempting to coerce them ? 

Mr. Symonps. No. 

Mr. Bennetr. Threatening them ? 

Mr. Symonps. No. 

Mr. Bennerr. A refined type of blackmail ? 

Mr. Symonps. No, sir, I was begging, begging for something that 
Tcould use, and not something that would be untenable and would 
have forced me to go back to all of the utility companies and the 
public who had stood by us in this fight and have to tell them, “Gen- 
tlemen, I am sorry I can’t take it.” I was begging. I had none of the 
other inclinations whatsoever. 
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Mr. Bennett. That is a different concept of begging than J have 
2 , « \/ 
ever heard used before. You send a message down to somebody “You | Mi 
v ) 


give me this thing I am requesting or else.” ment 
Mr. Symonps. Or else I will have to refuse. | jt Sor 
Mr. Bennett. “Or else I am not going to take the certificate.” J, | Mi 
me the least that could be said is that it is an ultimatum to them, | '® 
Mr. Symonps. No, sir, no ultimatum. It was a final statement of | MM 
what I could afford, financially afford to take, which we had mad | e 
up our mind, which we had tried to make clear on the record which the | * 
Commission staff saw fit to disagree with, but we still, it was our Sin- = 
cere feeling in dead seriousness, I feel we had to make acquainted to | * 


them that we couldn’t afford to take a certificate if we didn’t have 4 - 
rate of return that we could bank. M 


Mr. Bennett. In what respects did Mr. Corcoran’s representatioys privs 
lack vigor? You have said in your prepared statement that yoy pa 
criticized him because the representations were not more vigorous Mi 
What did you mean by that? "re | 

Mr. Symonps. In my instructions to Mr. Freeman, I was much 7 
more pointed, I am not a lawyer, and I was perhaps not careful of |... | 
my language. But Mr. Corcoran carefully pointed out to the Com. 
mission some of the reasons why I had to have an adequate rate of = 
return. To my knowledge, and as has been testified before this com. mE 
mittee, he never actually said the taboo words of 7 percent, except ina dis 


telephone call to Mr. Kuykendall. I think I would have been much a 
more blunt. I might not have been as effective but I would have M 
been more blunt. That is what I was referring to in my statement, ar 
. AAT ATT y . , : : . ; cent 

Mr. Bennetr. You would have said to them what you told himto | yg 
say ? pe 


Mr. Symonps. I would have said, “Look, I just have got to have it ae 
because the arithmetic requires it in order to bank it and if I can't atts 
raise the money to pay for it I can’t render the service I will have to win 
turn it down.” I probably would have been more more direct than | hog 
he was. come 

Mr. Bennett. Mr. Symonds, you had already told the Commission | fi. 
that, hadn’t you? some 


Mr. Symonps. I know it, but as Mr. Freeman said the other day | \;y 
out of an abundance of caution, again and again we keep telling them, ihe 
because the staff keeps telling them, to the best of our knowledge, and M 
certainly completely within their rights as Chairman Kuykendall | 
testified, keeps telling them their side of the story, we felt we had jad 


to tell them up until the last gun was fired our side. reco: 
Mr. Bennerr. You thought that you would have to have somebody | yf 


there to meet the Commissioners privately every day until the time | “Lo 
they finished the case M 
Mr. Symonps. I didn’t follow that. I wish I could have provided | been 
for that, and I sure would have tried. I felt that the need was great | pair 
enough for me to try, if I could have done so. | toh 
Mr. Bennerr. But you felt that it was necessary to hit them over | own 





the head ? M 
Mr. Symonps. Oh, no. + influ 
Mr. Bennett. As often as possible? aa - 
Mr. Symonps. I was saying it to point out to them, “Look, if we | date 

can’t have something we can live with, we just can’t take it.” | was 

mor 


| 
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Mr. Bennett. How do you feel that mere repetition of the state- 


ment of your position was going to be helpful unless it carried with 


«gome Of the : : 
“lt Symonps. It is the only thing I had left todo. I was doing the 
best I could. week : | 

Mr. Bennett. And doing it as often as you could 

Mr. Symonps. Yes, I was. | , | 

Mr. Bennett. Do you feel that is perfectly proper in a legal 





sense ! ; : . . 
Mr. SyMoONDs. Yes, sir, that is my understanding of the law as 
explained to me by my counsel and I feel it is proper. 
“Mr. Bennerr. And your intent in having Mr. Corcoran have these 
rivate conversations was to influence the Commissioners to your 
‘ new ? 
pint of viewf ATT: 
Mr. Symonps. No, to expedite the case and to expedite it in tenable 


form. J 
Mr. Bennerr. Now, Mr. Symonds. 


Mr. Symonps. I don’t mean to be borrowing words but I believe 
that is a better statement. } ral 

Mr. Bennerr. You didn’t say anything about expediting in this 
message to Mr. Corcoran. 

Mr. Symonps. Oh, yes, the first half of it as I have stated was to 
oot a tentative date by the 3ist of October. That is expedition as I 
understand it. 

Mr. Bennerr. Yes, but vou told him to tell them you want 7 per- 
cent or you would not take the certificate, that you meant business. 

Mr. Symonps. No, that I meant business, and that I had to have 
it and in my language that was a way of saying it because I cut 
through the arithmetic and added it up, the charges you need to 
attract the canital, that is what I did. and the use of the specific rate 
was the result of that arithmetic, in my opinion. Mr. Corcoran 
chose to speak more softly than I would have because I would have 
gone to the conclusion and probably would have gone under, pounded 
the table but only in the nature of a final plea to please give me 
something I can live with so there will be some consumers so there 
will be a certificate in being so there will be somehting to regulate 
otherwise it would disappear. 

Mr, Bennerr. Do you think the Commissioners are stupid people? 

Mr. Symonps. I wouldn’t say they are stupid people but they can’t 
read these extensive records and retain everything that is in the 
record. 

Mr. Bennerr. You think you can get it across better by saying, 
“Look, I mean business, you had better give me 7 percent.” 

Mr. Symonps. I said, “Jook,” or what I would have said if I had 
been there, “I have got to have something to live with. We have im- 
paired Tennessee’s credit to the extent of $40 million. We have got 
to have something now that Midwestern can be able to stand on its 
own feet.” 

_ Mr. Bennerr. Do you deny that you sent Mr. Corcoran there to 
influence the Commissioners to give you a higher rate of return ? 

Mr. Symonps. I urged him to go there and get a certificate by the 
date and to get what I could live with. In my reflection 7 percent 
was required to do that. To the best of my knowledge he spoke much 
more softly than I would have spoken. 
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Mr. Bennett. This was one ball of wax. You wanted a certificg, 
and you wanted it on your own terms of 7 percent. ’ 
Mr. Symonps. I wanted a certificate and one that I could live wig | 
because if there was no certificate to live with there was no one existing 
Mr. Bennett. That from your point of view 
Mr. Symonps. If I could not finance it, it didn’t make any differeng 
Mr. Bennett. But, the thing that I can’t get into my mind, is this 





Unless you felt that Mr. Corcoran would seduce them by giving the, | ° 


your message or unless he threatened them in some way, what coyjj 
poemy be the object of having him make these private contacts fy 

ou ? 
™ Mr. Symonps. He wasin Washington. It was one final plea, thatis 
all there was to it. 

Mr. Bennetr. And you say you did not think he had any more jp. 
fluence with Commissioners than you did ? 

Mr. Symonps. No. He knows them better but I don’t think he hy 
any particular amount of influence more than I. After all, I hay 
the weight of the company which I represent behind me. 

Mr. Bennett. And this was not a legal matter ? 

Mr. Symonps. No. 

Mr. Bennetr. Why didn’t you have Mr. Freeman do it ? 

Mr. Sysronps. He was in Phoenix at the same time. Time was rn. 
ning against us. He could have flown back perhaps with Mr. Stuec 
as Mr. Stueck has testified but he didn’t. 

Mr. Bennett. He could have come up to Washington to talk to the 
Commissioners, couldn’t he? 

Mr. Symonps. Yes. 

Mr. Bennetr. But you thought Corcoran could do better? 

Mr. Symonps. No, I thought Corcoran was on the job, was here and 
would do an adequate job. 

Mr. Bennett. Did you tell Mr. Corcoran to pound the table? 

Mr. Symonps. No. I didn’t tel] Mr. Corcoran anything. Mr. Free 
man told—relayed my message to Mr. Corcoran. I don’t think he 
told him to pound the table. He must speak himself. 

Mr. Bennett. Did you tell him to bring these brass bands with him 
when he talked with the Commissioners ? 

Mr. Symonps. No, he did not. 

Mr. Bennett. Did vou find out whether he had a band to entertain! 

Mr. Symonps. No, but if it had helped I would have been glad to 
pay for it. 

, Mr. Bennett. He did not have the band with him, as a matter of 
act ? 

Mr. Symonps. No, I think that was an expression showing the open- 
ness of his contact. 


I 


Mr. Bennett. These were private contacts, but you said in your | 


statement that they were not secret? 

Mr. Symonps. In the offices of the Commission. 

Mr. Bennett. Well, now, they were secret to the extent of one per 
son making a private appointment with another person to meet 
his private office. 

Mr. Symonps. I would characterize them as private when you do 
it that way, not secret. 

Mr. Bennett. There was no notice given to any other person who 
might be a party involved in the case. 
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Mr. Symons. No. 
Mr. Bennerr. And no one else would have known about these con- 


ferences unless either Mr. Corcoran or one of the Commissioners had 
mentioned it. ! : 

Mr, Symonvs. That is where he would have found out. 

Mr, Bennerr. So when you say that they were not secret, what do 
you mean ! ‘ 

Mr. Symonps. I would consider them private. He called on them 
in their office, the same way that they would call in the staff of the 
Commission had they done so in which Mr. Kuykendall has testified 
they have done from time to time. Whether they did it on this partic- 
ular case or not, I don’t know, but he has testified that he called them 
in in the decision of these cases, and we felt that we were doing just 
what had perhaps been done, we were making one final plea, putting 
our foot just one step forward to see if we could get something that we 
could finance and could live with. ; 

Mr. Bennerr. And you were trying to influence them by this means 
to go along with aopem of view ¢ . 

Mr. Symonps. No, I was trying to get something to live with which 
had been in the record. 

Mr. Bennett. Yes, but you were trying to influence them to give 
you something by these contacts. 

Mr. Symonps. I would say we were pleading for expedition, and 
that the something we could live with would be a result there from 
because if it wasn’t, nothing happened. I don’t think I would use 
thew ord “influence”; I don’t think I intended it that way. 

Mr. Bennerr. You said you were begging them; you were trying to 
influence them to go your way. 

Mr. Symonps. I appreciate that. Perhaps begging is a means of 
influencing. It certainly isn’t a very dignified means of influence but 
itis what we have done for these long years. 

Mr. Bennerr. You were trying to get their mind in such a state 
by these private visits that they would go along with your point of 
view 

Mr. Symonps. I wouldn’t say that, no, Mr. Bennett. I don’t think 
it is an accurate characterization of these visits. 

Mr. Bennett. If you were not trying to influence them to decide 
your way, I can’t see any point in having the contact. You have re- 
peatedly said that you were doing this to protect yourself, to get 
the thing that you could live with. 

I know you don’t like the word “influence” and you can put it in 
whatever context you wish, and others may do the same, but I am 
just using the word “influence” in its ordinary accepted sense. Were 
you not making these representations to influence the decision ? 

Mr. Symonps. I think I have explained everything I was doing, 
and I don’t believe that that would be influence in the common sense 
of the word, but if you would like to say so, I couldn’t go along with 
you on that. 

Mr. Bennerr. Would you think of some other adjective to describe 


It 


Mr. Syaonps. As you have been speaking I have been wracking 


7 nom but I still don’t accept that word as to what we were trying 
0 do. 
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Mr. Bennett. Is it fair to say you were making these cont 
make them in a receptive view to your position ? 
_ Mr. SYMONDS. No, I was going to go back and say the record \ 
here, let’s decide this thing, let’s decide it now, let’s decide something 
we can live with and I don’t believe that that is influence as the tem 
is generally used. If it is, you would have to draw that definitigy | 
I don’t think I could, sir. | 

Mr. Benner. I wish you could think of some descriptive ten | 
that would indicate then what you thought it amounted to F 

Mr. Symonps. I’xpedition. 

Mr. Bennetr. Now, that is not true, Mr. Symonds, at least it 
not 100 percent true. You were interested in expediting, yes, hy 
you were also interested in getting it expedited at & proper rate! 

Mr. Symonps. Expediting so that the expedition would mean some. 
thing, is all T meant. Expedition which is not would be no expedition 
at all, Mr. Bennett. 

Mr. Bennett. There was more—when you discussed the amoyy| 
of the rate or made the request for a specific rate of return, you wep 
requesting more than expedition of the case, were you not? ° 

This is no legal matter. This is a simple matter of terms. 

Mr. Symonps. I have done the best I think I can, and that jg 
— out that expedition of something we could not live with woul 

e moot, would be of no value at all. 

Mr. Bennett. If vou did not get the rate you wanted you did ng 
went it expedited, did you? 

Mr. Symonps. That’s right. I could not live with it. I could no 
finance it. I could not pay for it. I could not get gas to the customers, 

Mr. Bennett. In fact what Mr. Corcoran said was true. Instead 
of asking them to expedite the case, he was asking them to postpone 
it so far as the rate was concerned. He went contrary to your wishes, 
then. 

Mr. Symonps. To a degree he went contrary to my wishes, but let’ 
go back and compare the only time we have heard the 614 percent 
prior to this time was in May. In May we had a May 1 deadline 
the Commission did not enter a decision until May 12. They took !! 
days beyond the deadline because Tennessee, the supplier of gas in 
that case was under their jurisdiction, and they knew that we would 
knuckle under at those conditions. 

Trans-Canada was beyond their jurisdiction. It did not apply» 
that the deadline was much more real in this case. 

Now as to rate of return, they tried the 614 percent with 
there and not only did they say 614 percent in the southern ease bit 
they then made us as part of that order, reduce our rates effective 
then so that today we are losing money to the southern end of this, 
sytem, and will lose money until the third year of operation. | 

In what Mr. Corcoran suggested to the Commission of leaving this} 
matter open, at least until we know the cost of financing, until 
know where we are going, will leave our contracts with our customers 
intact. That is the only thing we salvaged out of this, and [am 
afraid that from the way I have heard the Commissioners including 
Mr. Stueck who said by and large, well as soon as they turn the gi| 
on, we have got them, I mean he didn’t use those words but that wis| 
certainly the intent. I am not so sure but maybe we haven't beet 
trapped a second time. 
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Mr. Bennett. Mr. Symonds, [ would not argue with you about the 
merits of any specific rate of return. I don’t know enough about the 
facts in this rate proceeding or enough about ratemaking to know 
whether 614 is reasonable as a rate of return or whether 7 percent is 
4 more fair and reasonable return. What a am interested in is the 
approach used by parties having a question like this before the Federal 
Power Commission 1n which they seek to have their points of view 
accepted by the Commission. ) 

So if we approach it in that light I think you are able to get a 
better idea of what information I am seeking and why I think it is 
important. Irrespective of what is a fair and reasonable return here, 
the big question is how and in what manner are parties permitted 
to seek these rates. Does anything go? A case is tried in public, as 
the result of public hearings for months, and then is submitted, and 
then retried through private conversation and negotiation with the 
Commissioners. 

Apparently that is what happened in this case, and according to 
your press release that is what happens in every pipeline rate case. 
J am trying to ascertain whether, first of all, it is true and, second, 
what, if anything, can be done about it ? 

Mr. Symonps. Well, I believe it is true or I wouldn’t have said it. 
I think it is the general and accepted practice, and I so told the inves- 
tigator for this committee, and I think I have already said that this 
inorning on this record. 

As to what can be done about it, I think you have got to put the 
adversary, the staff, and the company in exactly the same position. 
Whether that is a completely insulated position or a completely open 
position, I will accept and try my best to work with either one. Per- 
sonally, I would prefer the same rules for everybody, and those rules 
to be rigid, to require the staff, both in certificate, initial license, that 
is, and rate cases to put their evidence on the record, to make their 
recommendations, to be governed by them, rather than to leave them 
with a mass of figures on the record, as they have in our last rate case, 
with no recommendation whatsoever that we can test against our own, 
so that the Commission must receive recommendations from them 
based on that. 

In this case they did not even go that far and put any evidence in 
therecord. I think the same rules ought to apply to both of them. 

I would prefer tight rules but I think the same rules ought to 
apply. 

Mr. Bennerr. Do you regard members of the Commission staff as 
party litigants to the case? 

Mr. Symonps. I certainly do, and Mr. Kuykendall has testified that 
they are posed in an adversary position and they certainly take that 
position against our cases almost unanimously. I think, I can never 
remember a case where the staff did not oppose our case. 

Mr. Bennerr. Of course the duty of the staff is to present the facts 
tothe Commission as they seem them. 

Is that not so? 

Mr. Symonns. Yes, but I think they should pose them either as 
adversary or ex parte, I mean if they are an adversary they are going 
“ er pose them on the record of ex parte, that is what we have 
0 do. 
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Mr. Bennerr. We don’t have any information here that the staff 
mentioned any ex parte contracts. 

Mr. Symonps. Mr. Kuykendall has testified on this record fo 
pages, starting at page 180 that it was the customary thing to eal 
them in and it was customary for them to do so. We knew that Was 
generally the case and whether they did it in this specific case or not | 
don’t know but we certainly knew they had it by law. 

Mr. Bennert. They don’t call in their prosecuting staff. 

Mr. Symonps. But they certainly call in the bosses and I woul 
just as soon have them call in their bosses as give the prosecutip 
staff their orders. I can’t understand that distinction, because if] 
work for you I would rather have myself called in than you called jp 
who gave me those orders. 

Mr. Bennetr. Do you think the Commission staff would go to th 
Commission on the basis that you sent Mr. Corcoran—“T have to have 
this rate or else” ? 

Mr. Symonps. I don’t know whether they have done that or whether 
they have gone on the basis of “Let’s defeat this by fear; let’s put 
conditions on it that make it untenable, or unusable.” I don’t know 
how they go; I have not been privileged to their conversation. 

Mr. Bennett. They have not been privy to yours. 

Mr. Symonps. No, sir; I just know they have. 

Mr. Brennerr. Do you suspect they go to the Commission as you 
did to the Commissioners, and say, “You had better do it this way or 
you are going to get yourself in hot water or we will resign” or some 
other thing? 

Mr. Symonps. I don’t know what they say. I would say that they 
probably do, and it is my best opinion that they do. ' 

Mr. Bennett. They don’t have any pecuniary or financial interest 
in this other than their salary? 

Mr. Symonps. That is all I have in this case, too, Mr. Bennett; the 
same thing. 

Mr. Bennett. Well, you are a stockholder in the company, are you 
not ? 

Mr. Symonps. Which I am and for which I paid good money. 

Mr. Bennett. I have no doubt about it, but I mean if you ares 
stockholder or an officer of the company yeu have a financial interest 
in the outcome of the case. 

Mr. Symonps. I have a financial interest primarily in my salary 
and so do they. 

Mr. Bennett. Yes; but your salary may be contingent on the rate, 
and theirs is not. I mean they get just as big a salary whether this 
rate is 7 percent or it is 614. 

Mr. Symonps. I wish we could work some incentive into the Fed- 


eral Power Commission. It might clean up this backlog. I dont | 
think—I would not agree to that parallel completely because I am | 


working for a salary fulltime. If I don’t do a good job I won't 
working there. 

Mr. Bennett. I am sure you are doing a good job, and you hare 
some money at stake, both with respect to your salary and in your 
interest as a stockholder, where certainly members of the staff do not 
have a similar interest. 

I think we ought to have the record show that staff people on thes 
commissions, whatever their shortcomings may be, and I agree they 
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may have shortcomings, do not have a financial stake, so to speak, or 
they should not, at least 

Mr. Symonps. I don’t think they do. 

Mr. Bennett (continuing). In the outcome of the case. 

Mr. Symonps. I might say that when I characterize the staff, I am 
characterizing those on the staff who we seem to be in continual 
opposition with. It is sort of an amorphous figure. I know there are 
some very dedicated people on the staff and I don’t want any charac- 
terization of them to be taken broadcast, but I just feel that we should 
be put, we as the appellants in the case, the pleaders, we should be put 
inthesame context asthestaffasagroup. 

Mr. Bennett. You think you should be in with the staff when they 

ing. 
eres, If they are going to talk we should be talking with 
them on the same basis or to the same extent. _ ; 

Mr. Bennett. Do you think the staff in this case wanted to kill the 

ject ¢ 
Pin Srac0Nve. I don’t know what they wanted to do. — 

Mr. Bennett. Do you think they were doing anything? Do you 
think they told the Commissioners anything in these ex parte contacts 
that you speak about that they didn’t tell them on the record of the 

g 
ir Symonps. No; they told them on the record what their position 
was on rate of return but they didn’t put any support to it. That is 
my only position. ity 

Mr. Bennett. You did not seek to tell the Commissioners anything 
that was not on the record ? 

Mr. Symonps. No, sir. We just reiterated 

Mr. Bennetr. You just wanted to emphasize it. 

Mr. Symonps. We reiterated it once again. 

Mr. Bennett. Time after time. Now in your written statements 
referring to Mr. Corcoran’s contacts you have said, “They were in 
compliance with the law and practice of the Federal Power Commis- 
sion.” I understand you are not a lawyer so I assume——- 

Mr. Symonps. I am not a lawyer. I relied upon counsel to make 
this statement. 

Mr. Bennett. This is what Mr. Corcoran advised you. 

Mr. Symonps. And our general counsel in Houston. 

Mr. Bennerr. And your general counsel. Now they were not 
secret, you said. 

Mr. Symonps. I don’t consider them secret ; no. 

Mr. Bennerr. You described them as being private. 

Mr. Symonps. Yes. 

Mr. Bennett. They were conducted in the public offices of the 
Commission with full knowledge of all Commissioners and of the 
staff. Do you know that to be a fact ? 

Mr. Symonps. I knew they were in the public offices of the Com- 
mission. Mr. Corcoran has testified here that he told each and every 
one of his contact with the other; I therefore must presume that the 
staff knew about it even before these hearings. I am sure everybody 
knows about it now. 

Mr. Bennerr. As a matter of fact, somebody on the staff squealed 


about it. 
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Mr. SYMONDS. That is what Mr. Huttlinger said. He did nut 
know anything about that until he wrote about it. : 

Mr. Brenner. Now, you say further, they were carried on jn {)| 
same manner in which, as all Commissioners have testified, all peo , 
doing business before the Commission conduct their business 
tainly all the pipelines. 

Mr. Symonps. That is to the best of my knowledge and belief 

Mr. Bennerr. The Commissioners, to my knowledge, havent tej, | 
fied that all people doing business with the Commission conduct the’ 
business this way. In fact each one of them has categorically denig | 
that fact. ‘ : 

Mr. Symonps. Well, I think it is surprising that the only conver, 
tions that they can remember are Mr. Corcoran’s, and that they yp 
member them so well. I think I ought to say that I have been quite 
active in industry association meetings, not as active as Mr. Freemay 
whose duties it is to follow the Independent Natural Gas Associatigy 
particularly, but basically what I have tried to do is to keep abregg 
of conditions, and I feel out of those conditions that it is just comm 
knowledge that everybody talks to the Commission whenever they eay 
get an audience and about any current problem as well as long-rang 
industry planning which both are interested in. OY fa 

Mr. Bennett. Are you saying it is common practice to do ag you 
asked Mr. Corcoran to do in this particular instance / } 

Mr. Symonps. I say it is common practice to do what Mr. Corcory 
did because it was more polite that he did. I feel that is because of 
our relations with us. He carried out my instructions but not exactly 
as I told him to do. 

Mr. Bennett. Are there other presidents of other pipelines that 
you have knowledge of, who feel as vigorous and justified in making 
these contacts as you do? . 

Mr. Symonps. They will have to speak for themselves, Mr. Bennett. 
I can only speak for Tennessee. 

Mr. Bennetr. But you made the statement, I haven’t made it— 

Mr. Symonps. That is my opinion that they do so feel. Whether 
they do it themselves, whether they have an officer delegated to do it, 
whether they have attorneys delegated to do it, I think the general 
opinion and certainly it is common knowledge within the industry, 
that it is the accepted practice. 

Mr. Bennetr. Upon what do you base that, conversations with 
other people? 

Mr. Symonps. Conversations with other people in industry meet- 
ings, and a general feeling that everyone who is doing business must, 
Mr. Bennett, do what they can to get their cases from the bottom of 
the pile to the top of the pile. 

Mr. Bennett. It is more than getting them to the top of the pile! 

Mr. Symonps. In getting them decided in usable condition. 

Mr. Bennett. Getting them decided in the way you want them 
decided. 

Mr. Symonps. No; in usable condition. They never come out the 
way you want it, they come out in usuable or unusable condition. 

Mr. Bennett. But getting them decided to the best advantage 
possible. 

Mr. Symonps. I will accept that; yes. 
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Mr. Bennerr. And in order to be able to do that, you say it is 


: aS 
mon practice for all pipel ines? 
Or Rraoine. I think it is. 
Mr, Bennett. To go up and pound their fists on the table or send 


Mfr, SYMONDS. I said it is common to them to talk to the Commis- 
sion, whether they pound or beg or plead, I don’t know. But I oo 
it is common practice to approach the Commission to accomplis 
‘poses. rh} 
a Bears. But it is all intended to get the Commission to ex- 
ite the case and do it in such a way that it will be satisfactory as 
istipsline is concerned. mut” 

Mr.Symonps. That would be my characterization. 

Mr. Benerr. Further quoting from page 3 of your statement you 
say: 

An administrative commission is not a law court and it has purposely flexible 
practices and procedures different from a law court. It deals with plans of 
operations for the future; not adjudications of wrongs in the past. I gravely 
doubt, whether with its docket in such arrears as it is, that the Federal Power 
Commission can keep current with its business except by open practice of 
consulting with representatives of the industry for current information, nego- 
tiation, and expedition. 

Is that again a legal opinion furnished by your lawyers? 

Mr. Symonps. That is a legal opinion furnished by my lawyers. 
I might say also, again, it is common knowledge that the Commis- 
sion not only are several thousand cases behind, but in producer cases 
alone they are over 6,000 cases behind. The workload is tremendous, 
and you have got to keep working at it to get your cases heard. It 
is one of the reasons I think the staff opposes us, because we keep 
after our cases and we follow them. 

Mr. Bennerr. Well, regardless of how far the Commission is be- 
hind, unless a case comes out in a manner acceptable to you, it doesn’t 
make any difference ; does it ? 

Mr. Symonps. No; because if a case comes out that we can accept, 
itismoot. We have two choices. 

Mr. Bennerr. It may not have been decided at all. 

Mr. Symonps. Let me finish. 

If a case comes out that is not in acceptable form and it is not 
satisfactory we have two choices. We can go back for a rehearing or 
abandon the project. There is nothing in the Natural Gas Act—it 
specifically provided that you cannot be forced to invest money to 
extend service. 

Mr, Bennerr. And that is—I tried to get some legislation through 
the Congress that I guess all pipelines were opposed to—the Com- 
mission was opposed to it—to force pipelines to serve an area where 
the area could show it was economically feasible and where the sup- 
ply of gas was available. The Commission ought to have that kind 
of authority. Iam sure you disagree with that. 

Mr. Symonps. If you have some rigid rules of what was economi- 
cally feasible, I don’t say I would entirely disagree, but the history 
of Tennessee has been to consistently seek service where the cus- 
tomers wanted gas. I think a bill such as you propose, unless very 
carefully restricted, would bankrupt most of the pipelines. I think 
you would have to have very rigid surroundings of protection for the 
pipelines which might vitiate it so far as its effectiveness is concerned. 
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Mr. Bennerr. But the Commission has to find the project js 
nomically feasible under the present law. * 

Mr. Symonps. Yes; they do. 

Mr. Bennett. The only authority they do not have, even though 
they find it economically feasible, they can’t force the Pipeline fp 
extend service. 

_ Mr. Symonps. They can under a 5(a) action, provided investment 
is not required. 

Mr. Bennett. Investment ? 

Mr. Symonps. Investment is not required. 

Mr. Brnnert, In other words, you don’t have to build a pipeline! | 

Mr. Symonps. You don’t have to build a pipeline or make g gub. 
stantial extension of the pipeline. I think they can order mete 
valves, connections, things like that. That, again, I would haye to 
go back to the strict wording of the law. I am reminded that i 
under 7(a), not 5(a),of the law. I just misspoke myself, 

Mr. Bennerr. On page 6 of your prepared statement, you say this: 

In view of that public relations problem I felt that Commission should be 
informed as early and as seriously as possible that Midwestern would have ty 
refuse a certificate even if granted, unless the certificate were on such terms 


as to rate of return that Midwestern could finance the required $50 million 
its own credit standing without Tennessee’s guarantee. 


i 


Did you instruct Mr. Corcoran to tell the Commission that Tennesse 
intended to divest itself of Midwestern, because of possible antitrny 
action ? 

Mr. Symonps. No; I did not. 

Mr. Bennetr. What is the reason for this statement to the Com- 
mission? This is something new you wanted Mr. Corcoran to tell the 
Commission ? 

Mr. Symonps. No. 

Mr. Bennett. You say no? 

Mr. Symonps. I say no. 

Mr. Bennett. Did you, in the course of public hearings in this case, 
tell the Commission that Midwestern would have to stand on its ow 
feet and that Tennessee could not be considered in this plan of 
financing ? 

Mr. Symonps. We told them exactly what we had invested, we told 
them that Tennessee would continue to be helpful. We told them that 
it would be necessary to sell a portion of the stock; all of that is in the 
public record. 

Mr. Bennett. You did not tell 

Mr. Symonps. And we told them on the record that Midwestem 
had borrowed $40 million for the southern system on the basis of 
Tennessee’s help and we couldn’t do it again. 

Mr. Bennerr. Did you tell them specifically in respect to this 
financing that Midwestern would have to stand on its own feet? 

Mr. Symonps. I am quite sure we did, and I am quite sure it isn 
the record. I do not remember the position. But if it isn’t, it cer 
tainly was implied. 

Mr. Bennerr. Can you find it for me in the record? Would you 
have one of your attorneys find it for me? 

Mr. Symonps. I am advised that there is nothing in the record but 
the fact that Midwestern would raise this backing on its own. We | 
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were silent as to Tennessee. But I certainly intended to say it and if 
[forgot tosay it Ishould have said it. 

Mr. Bennett. That is a pretty significant thing for you to forget. 

Mr. Symonps. I don’t think so. The case was presented as M/id- 
western case. Tennessee was supplying no gas. Tenneessee merely 
happened to have an investment. 

r. Benner. Tennessee, as the record stood, is the sole owner of 

idwestern ¢ 
—% Symonps. At the time of this hearing, that was so. ' 

Mr. Bennett. At the time of the hearing that is the way it stood. 
So when you wanted Mr. Corcoran to tell the Commissioners that 
Midwestern had to operate on its own credit standing without Ten- 
nessee’s guarantee, you were telling them something that wasn’t in 
therecord; were you not ? 

Mr. Symonps. No. It wasn’t in the record either way, and if 

Mr. Bennett. It wasn’t in the record, Mr. Symonds? 

Mr.Symonps. Tennessee never had an intention of guaranteeing any 
more debt for Midwestern. It didn’t mean to do the first one except we 
got clipped. Bia, 

Mr. Bennett. But isn’t it common for a company with a wholly 
owned subsidiary to have something to do with its financing if such 
becomes necessary ? 

Mr.Symonps. Something to do, yes, but to the point of embarrassing 
and wrecking its own credit, no. And that would have happened if 
we had to take this on on a short-term basis. 

Mr. Bennett. Then, for the first time, you were specifically telling 
the Commission that Midwestern had to stand on its own feet and 
Tennessee would not 

Mr. Symonps. I think the record will show certainly by inference, 
if not by direct statement, that is what was the intention from the 
beginning that Midwestern would stand on its own feet. 

{r. Bennerr. And your reason for trying to get that across to the 
Commissioners was to bolster your argument that you needed a higher 
rate of return ? 

Mr.Symonps. No. 

Mr. Bennett. Why was it ? 

Mr. Symonps. Because they should consider the Midwestern case in 
the context in which it had been put to them, Mr. Bennett, not in some 
context that some staff member or somebody who had a philosophy of 
a wholly owned subsidiary would dream up. The record spoke as to 
what the responsibility for this debt would be, and that was to be Mid- 
western’s responsibility. The fact that we had under a punitive order 
in May been clipped once, should not be taken as a precedent, and 
that is in the record. 

Mr. Bennerr. Where did Mr. Corcoran get this statement that all 
of the Commissioners, except Mr. Stueck, talked about, that Tennessee 
was afraid of antitrust action and was going to divest itself ? 

Mr. Symonps. I don’t know where he got it. I have never been 
afraid of it. If he had said it, and I am not so sure he said it, but if 
he said it, I don’t know where he got it. Certainly I had nothing 
to do with it. 

Mr. Bennerr. I don’t know whether he said it or not, I think he 
did, though. He first denied it, and then he admitted it. 
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Mr. Symonps. Mr. Kline said three things about it. So it jg 
tainly well confused. 7 

Mr. Bennetv. It certainly is. 

Mr.Symonps. But I didn’t say anything about it. 

Mr. Bennett. But Corcoran said 17 different things about it. 
Speaking of his testimony, I had a chance to take a look at it ove 
the weekend, and to carefully read it, and I think the press was aa | 
and perhaps even beguiled by his appearance here. Nobody that || 
know of reported anything concerning the facts of his testimony, Noy | 
whether that was because his answers were so long and disconneeisi | 
and involved that they couldn’t make head or tail of it, or whethp 
they were so concerned about this brass band and so forth they did} 
take the time to get it, I don’t know. I will admit I was confused} 
his answers and also by his specious legal arguments. So I took th 
trouble to read the transcript carefully on yesterday, and I found} 
to be an amazing litany of contradiction, doubletalk, inconsisteneis 
and evasions. I recommend that those who think otherwise, and « 
pecially the press, read it carefully. I will be glad to furnish the | 
with my copy if they so desire. | 
In that connection, Mr. Chairman, I think the legal argument thy 
was raised here by Mr. Corcoran, is completely fallacious. It is pp 
mised on the Administrative Procedure Act, based upon exceptions 
that are not clear to anyone except perhaps Mr. Corcoran. He cop. 
pletely ignores the rules of the Commission, the decision of the $y. 
preme Court in the Sangamon Valley case, and a decision of the ci. 
cuit court of appeals that came down the other day in an airline cay, 
where it was specifically stated in so many words that contacts of this 
kind are contrary to the letter and the spirit of the rules under whic 
these commissions, including the Federal Power Commission, operate 

Mr. Symonps. Those commissions were not the Federal Power, wer 
they, Mr. Bennett ? 

Mr. Bennett. It doesn’t make any difference whether you call then 
adjudications or whether you call it rulemaking. 

Mr. Symonps. But those are insulated staffs in both those Commis. 
sions, I believe. I have never practiced before them and I am operat: 
ing on an open staff position so far as I am concerned. To the bes 
of my knowledge, that is, but Iam not a lawyer and I cannot comment 
on either one of those cases. I can only comment on my own contacts 

Mr. Bennett. The rule of the Commission, Federal Power Commis 
sion, rule 3, 1.4, subsections 3: 


+e 
a | 


All persons appearing before the Commission and the presiding officer mus 
conform to the standards of ethical conduct required of practitioners before th 
courts of the United States and where applicable to the requirements of the 
Public Utility Holding Company Act— 
which is not in issue here. 

It is clear that under the rules of the Commission practitioners ar 
obliged to conduct themselves as practitioners before courts in thes 
matters. 

I am not going to ask Mr. Corcoran to return to testify here, but! 
must say that I would be glad to have him come back when we have 
had an opportunity to read his testimony and see the fallacious parts 
of it. We were suprised by it, as has been the case in the appearant 
of most of the witnesses and the members of our staff obtain the stale 
ment of the witness just as he appears on the witness stand, and ¥ 
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have no advance knowledge of what he is going to testify to. I think 
our rules provide we are supposed to be given advance notice of 24 
or 48 hours, I don’t know which it is, but we should have some ad- 
yance notice so that we can read their statements. Mr. Chairman, I 
ask leave to put In the record at some point a refutation of the state- 
ments that Mr. Corcoran has made, of legal arguments as well in 
‘ystification of the things that he was called upon to do here at the 
uest of Mr. Symonds. _ 

[ will yield to you, Mr. Lishman. ' 

Mr. Lisuman. I thought in order to keep the record clear, this rule, 
the rules of the Commission, the rules of practice of the Commission 
do provide in rule 1.30, subsection (f) that there shall be no participa- 
tion by investigative or prosecuting officers. 

In any proceeding in which the Commission may so direct or in any proceeding 
for an adjudication required by statute to be determined on the record after 
opportunity for hearing, other than applications for initial licenses or proceed- 
ings involving the validity or application of rates, facilities or practices of public 
utilities or natural gas companies, no officer, employee, or agent assigned to 
work upon the investigation or trial of a case for the Commission or to assist in 
the trial thereof, in that or any factually related proceeding participate or ad- 
yise as to the findings, conclusions, or decision except as a witness or counsel in 
public proceedings. 

Youare familiar with that separation of functions provision ? 

Mr.Symonps. You are speaking about the staff ? 

Mr. LisHMAN. Yes. 

Mr. Symonps. I am not. Except if a guy is going to work for a 
guy and he has to participate, I would say the staff as a whole is going 
to participate. I am not going to try to interpret the laws, I am not a 
lawyer, Mr. Lishman. 

Mr. Lasuatan. You will notice that rule, however, is in turn a rule 
which appears to except. 

Mr.Symonps. Initial license cases. 

Mr. Lisuman. Yes, initial license cases, and since we have the mis- 
sion here of ascertaining the adequacy of the law and its administra- 
tion, this is, of course, a very vital point in this whole proceeding, and 
in the light of the Sangamon Valley decision and other decisions, 
where ex parte representations have been the cause of vitiating a cer- 
tificate, I think the record ought to be clear at this point that this pro- 
vision has been called to your attention. 

The Cuairman. Do you have anything further, Mr. Lishman ? 

Mr. Lisuman. No. I just wanted to have the record have this par- 
ticular provision of the rules of practice of the Commission where it 
would be within his reference for whoever is reading this record. And 
it is to be noted, of course, that in the Sangamon Valley case and the 
other cases that have followed the principles expounded in that case, 
the courts have had no difficulty in taking care of the apparent anom- 
aly now existing in section 5(c) of the Administrative Procedure 
Act. The courts apparently have had no difficulty in ascertaining that 
the rules of fair play in a record in a case that has to be made on a 
record, invalidates anything where there has been ex parte contac‘s. 

Mr. Bennerr. Mr. Chairman, I want permission to insert either at 
this point or later in the record a statement in reply to the arguments 
made by Mr. Corcoran on the legal aspects of this matter. 

The Cuairman. Well, of course the Chair itself would have to 
reserve the right in regard to such a statement, because I think that 








' 
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the regular rule is that we will have an ee to look ov, 
statements that are put in the record, and th 


: er any | 
nts tl rec ose who might have g aif 
ferent view, if any, may have similar opportunity. 


Now, any member of the committee, of course, can express himself jy 
connection with these hearings, and we have had certainly enough of 


that. The purpose of the hearing is to determine what has happened 
and what has gone on, whether or not the claims that have been ma | 
are fully covered by law, and I think most everyone must admit tha; | 
there is a deficiency in the law with reference to these particular thj 
that this committee and the Congress ought to do something aboy, | 
At least, I am convinced of that. Regardless of how much we ag | 
these witnesses who have taken their position about the present ruly 
and regulations and all it still does not in any way, as I see it, satis 
the committee’s responsibility in connection with these matters thy 
are now before us. We have pending legislation, and I am satisfied 
myself that something is needed to be done and I for one am going 
to try to bring it about. 

Mr. Fuynt. Mr. Chairman? 

The CuHarrMan. Mr. Flynt. 

Mr. Fiynrt. Reserving the right to object, and I shall not objeg, 
can I inquire if anything that is submitted after the record clogs 
would be submitted under the same rules that have heretofore applied! 

The CHatrmMan. Well, under the Chair’s own reservation, that js 
the only way it can be submitted. 

Mr. Fiynt. Thank you. 

Mr. Bennerr. Mr. Chairman, I am not clear as to how it may lk 
submitted. I might say that I don’t know why the Chair would ke 
so strict in enforcing whatever rule he is referring to in a matter of 
this kind. As he knows, we haven’t been very strict in enforcing the 
rule that requires witnesses to give us their statements in advance of 
the hearing. The fact is that neither our staff nor members of the 
committee have had an opportunity to reply, and no one has had an 
opportunity to fully research this whole problem. I think that we 
ought to be entitled to add a refuting statement expressing our views 
on what the law is, and citing whatever authority we see fit to cite. 

That is all I am asking. 

The Cuarrman. Of course the committee has that responsibility as 
well as the authority to do it in connection with our reports and our 
legislation as well as hearings. This is a proposition of hearings in 
which witnesses are called here and called to testify. 

Mr. Bennett. I would be glad to have Mr. Corcoran called back. I 
am not requesting that he be called back, but if I can’t get my state 
ment in the record any other way, then I would like to have him ealled 
back here or invited back here so that I can now ask him some ques 
tions on the basis of what he has stated in the record which I have just 
had an opportunity to read. 

The Cuamman. Well, Mr. Corcoran has been here 2 days, and! 
think Mr. Corcoran was asked every conceivable question that could 
be asked about this whole thing. I do not agree with Mr. Corcoran’ 
concept of what is proper in going around and speaking and talking 
to these regulatory Commissioners. But if the Jaw as it presently 
exists does not permit it except as it would affect the matter pending | 
before the Commission, which the courts might hold, and I still say 
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our duty to do something about it. So the gentleman may file his 


it is 
atement. : 
9 Bennett. Thank you, Mr. Chairman. 


(The statement referred to follows :) 


nr OF REPRESENTATIVE JOHN B. BENNETT PERTAINING TO THE ILLEGALITY 


TEME = 1 ‘ 
io or THE Ex Parte Contacts of Mr. THOMAS G. CORCORAN 


During the period May 9 through 24, 1960, the Special Subcommittee on Legis- 
lative Oversight of the Interstate and Foreign Commerce Committee, held public 
hearings oD alleged ex parte contacts with members of the Federal Power Com- 
mission. In particular, the subcommittee was interested in widely publicized 
contacts which were made with three members of the Commission by Thomas G. 

reoran, an attorney representing Tennessee Gas Transmission Co. and its 
wholly owned subsidiary, Midwestern Gas Transmission Co. Corcoran’s con- 
tacts were made in connection with a case pending before the Commission in 
which Midwestern was seeking a certificate of public convenience and necessity 
to build pipelines in the northern Midwestern States and to import Canadian gas 
to supply customers in the area covered by the proposed pipeline. Corcoran’s 
contacts were made after the record in the formal proceedings had been closed, 
and while the Commission was in the process of formulating its decision. Con- 
tacts were made individually with each of the three Commissioners involved in 
the Commissioner’s office, and with no other person present. Important issues 
in the case were discussed. The Commissioners were urged to vote in a manner 
beneficial to Corcoran’s client. 

On May 19 and 20, Mr. Corcoran testified before the subcommittee. He 
insisted that his conduct had been both legally and morally proper and even 
contended that he could have gone “much further” in discussing the merits of 
the case privately with the Commissioners. On May 23, 1960, Mr. Gardiner 
Symonds, chairman of the boards of both Tennessee and Midwestern, also testi- 
fied that there was nothing illegal or improper in the contacts which Corcoran 
had made on his instructions, and, indeed, he complained that Corcoran had 
not been forceful enough in presenting Midwestern’s position during these 
ex parte conferences with the Commissioners, 

Iam certain that Mr. Corcoran has found little or no sympathy on the sub- 
committee, in the press, or with the public insofar as the propriety of his con- 
duct is concerned. However, I fear that many persons may have been misled 
by his arguments on the legality of what he did and deceived into believing 
that his actions were legally proper under existing law. This misconception 
should be dispelled. 

Mr. Corcoran bases his legal position on subsection (c) of seetion 5 of the 
Administrative Procedure Act,’ a highly technical provision of limited applica- 
tion,” reading as follows: 

“(e) Authority and functions of officers and employees. 

“The same officers who preside at the reception of evidence pursuant to 
section 1006 of this title shall make the recommended decision or initial de- 
cision required by section 1007 of this title except where such officers become 
unavailable to the agency. Save to the extent required for the disposition of 
ex parte matters as authorized by law, no such officer shall consult any person 
or party on any fact in issue unless upon notice and opportunity for all parties 
to participate; nor shall such officer be responsible to or subject to the super- 
vision or direction of any officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for any agency. No officer, employee, 
or agent engaged in the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually related case, participate 
or advise in the decision, recommended decision, or agency review pursuant to 
section 1007 of this title except as witness or counsel in public proceedings. 
This subsection shall not apply in determining applications for initial licenses 
or to proceedings involving the validity or application or rates, facilities, or 
practices of public utilities or carriers; nor shall it be applicable in any manner 
to the agency or any member or members of the body comprising the agency.” 





ot U.S.C., see. 1004(c). 

The subsection deals with the separation of functions within an agency attempting 
to avold ex parte contacts between investigative and prosecutory personnel on one hand. 
and decisional officials on the other, in adjudicatory matters. It also is aimed at pro- 
saeniea parte contacts between the parties and the official before whom the defense is 
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Relying on the exemption for “initial license’ cases, Corcoran e 
his conduct was not prohibited by this provision and from this j 
wholly unwarranted conclusion that his conduct was sanctioned ) 

It is doubtless true that section 5(c) of the Administrative 
does not outlaw the kind of conduct indulged in by Corcoran. However 
informed and sincere person would seriously claim that the propriety “= 
legality of conduct before administrative agencies is to be determined ‘a 
on the basis of this narrow provision of law. In fact, it is quite clear the 
section 5(c) has no applicability whatever to the questions presented py a 
coran’s actions. rath 

The truth of the matter is that Corcoran’s ex parte contacts were 
contrary to the rules of the Federal Power Commission, and may 
the Commission’s action voidable under court decisions. Of course, Mr. (9 
an experienced attorney, with many years of practice before the Federal] Powe 
Commission and other Government agencies, was fully aware of the Commis. 
sion’s rules as well as the acts and reasoning of the courts when he made his 
ex parte contacts on October 26, 1959. 

The Midwestern case was an adversary proceeding despite the assertions 
of Corcoran and Symonds to the contrary,’ and as such had been the Subject 
of a formal hearing where all parties could present their views in accordance 


ontends that 
Umps to the 
Y that act, 

Procedure Aer 


Tcoran, 


Plainly | 
have renderaj | 


with the rules of the Federal Power Commission. Included among these rules | 


is rule 1.29, which provides for the fixing of the time for filing of briefs ang 
other pleadings and of oral argument. Pleadings, evidentiary matter, and oral 


arguments must be presented within the time fixed unless extensions of time | 


or continuances are formally applied for and granted in accordance with the 
provisions of rule 1.15. Rule 1.29 also provides that all oral argument befor 
the Commission be transcribed, and rule 1.4 requires that “all persons Appear. 
ing before the Commission * * * must conform to the standards of ethic 
conduct required of practitioners before the courts of the United States * * +» 

Thus, when Corcoran visited each Commissioner in private, without notice 
to the other parties, and after the case was closed, and presented evidence jy 
oral argument, he acted in violation of the above cited rules.4 Moreover, his 
conduct was clearly illegal. Sangamon Valley Television Corp. v. U.S., 35808 
49 (1958) ; Sangamon Valley Television Corp. v. U.S., 269 F. 2d, 221 (U.S.C4, 
D.C. Cir. 1959). As the court of appeals said in the 1959 case, referring to sini- 
lar rules at the Federal Communications Commission : 

“By plain implication, this rule forbade submitting material to the Commis 
sion’s Members after the time for filing it with the Commission had gone by, 
The rule cannot be interpreted to permit parties to make off-the-record conten. 
tions that it forbids them to make on the record.” 

See also United Airlines, Inc., and Trans World Airlines, Ince., v. C.A.B., — 
F. 2d —, (U.8.C.A., D.C. Cir. Nos. 15414 and 15415, decided May 19, 1960), in 
which the court reaffirmed and broadened its Sangamon Valley decision, in a 
Civil Aeronautics Board case wherein the nature of the proceeding, from an ad- 
versary standpoint, is closely analogous to the Midwestern decision and where 
the ex parte contacts are also of a similar nature. 

While Congress may not have spoken clearly enough to hinder or discourage 
crafty and resourceful lawyers and lobbyists, the courts have. What is % 
obviously unfair and improper from an ethical standpoint is, at least in this 
instance, also plainly illegal. Mr. Corcoran was not within his rights legally 
or morally when he contacted the three Federal Power Commissioners on Oc 


®The contention that the case was not an adversary proceeding is refuted on the face 
of the record and in the decisions of the courts. ‘The record shows that the coal interests 
vigorously opposed the granting of the certificate, contending that the proposal was 
economically unfeasible and thus could not qualify under the criteria set forth in see. 7(¢) 
of the Natural Gas Act. The coal interests filed briefs and participated in the oral 
argument. As late as Oct. 29, 1959, 2 days before the FPC’s decision, they filed a motion 
to reopen the proceedings. That they were an adversary party in the proceedings cannot 
be seriously challenged, in light of the court of appeals’ decision in National Coal Ass- 
ciation et al. y. Federal Power Commission, 191 F. 2d 462 (U.S.C.A., D.C. Cir., 1951). 
In addition Iowa Blectric Light & Gas Co. opposed the applications on the grounds that 
the importation of high-priced Canadian gas by Midwestern for resale to Michigat- 
Wisconsin Pipeline Co. would result in higher gas rates for Michigan-Wisconsin’s presett 
customers. The staff opposed the certificates on the terms sought by Midwestern relative 
to rate of return. (Indeed, both Corcoran and Symonds speak of the staff as im 


adversary.) Finally, there were some 65 intervenors who must be considered parties | 


under the National Coal Association case, supra. 

Corcoran admitted that his conduet would not have been ethically proper in a court 
of the United States, but explained that the Federal Power Commission “‘is not @ court. 
(Tr., p. 1113, 1114.) 
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9. Whether his action prejudicially influenced the Commissioners 


r 26, 195 | a ; 
tober 26, and distinct question which, in my opinion, is not properly for us to 


decide. 
The CuairMAN. But other members of the committee, of course, as 


[observed a moment ago, may, of course, have an opportunity to go 
over it for that purpose. ae 

Mr. Bennett. I have no objection to what any other member of 
she committee files on this at all. I think every member should have 
the same right to file whatever he pleasesonit. | 

The CuatrMan. We have pending legislation—the gentleman 
talked about a statement. And we have had hearings on and which 
we are now sitting down in executive sessions and the gentleman can 
certainly have ample opportunity to make his contribution which he 
is capable of doing in connection with that legislation, whatever mat- 
ter of law or legal position which he may take. , rei. 

Mr. Bennett. Well, I thank the Chairman. I am inclined to agree 
with him as to the need for putting some specific prohibition in the 
law against this type of contact, and without laboring the point any 
further, Mr. Chairman, I must say that even if Mr. Corcoran’s legal 
arguments were correct, which I do not concede, this philosophy 
expounded by him and by this witness, that since there is no specific 
prohibition in the statute forbidding this kind of off the record private 
contact that, therefore, it is justifiable. Mr. Corcoran even went so 
far as to say he was remiss, that he didn’t go as far as he probably 
should, as Mr. Symonds indicated, he should have pounded the table. 

Mr. Symonns. I didn’t say that. 

Mr. Bennett. And insisted that, by golly, these Commissioners 
pay some heed to what Mr. Symonds was talking about, and that he 
really did mean business, that they had better give him what he was 
asking for. 

In my opinion, Mr. Symonds, and I say this in every charitable 

sense, I think it is a most highhanded way for a person running a 
business as big as yours is, regulated by this Commission, to try to 
geta favorable decision from a regulatory agency. 
-Thave a few other questions, Mr. Chairman, on another subject. 
But I would like to know, if you can tell us, Mr. Symonds, how 
extensively is the Tennessee Co. engaged in other businesses than the 
transmission and distribution business of natural gas ? 

Mr. Symonps. About 30 percent of our gross and 30 percent of our 
net comes from so-called nonregulated activity. 

Mr. Bennett. How many subsidiary companies does Tennessee own 
either in whole or in part, unregulated subsidiaries ? 

Mr. Symonps. There are a great many companies which are inac- 
tive in the sense that they are names which we can use from time to 
time. Basically, the number of subsidiaries we own in whole or in 
part would be five. 

Mr. Bennerr. What are they ? 

Mr. Symonps. Midwestern Gas Transmission Co., which at this 
time is wholly owned, and which, assuming we can successfully com- 
plete the financing and construct the northern section, will be about 
65 percent owned. East Tennessee Natural Gas Co. in which we own 
about 94 percent of the stock, Petrotex Chemical Corp., a manufac- 
turer of butadienes, isobutylenes, and other petrochemicals, 50 per- 
cent of the stock. The Tennessee Life Insurance Co. engaged in the 
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general life, health, and accident business, 100 percent of the s 

and a real estate holding subsidiary in Houston, called 1019 Te 

Corp., owning 100 percent of the stock. ¥ 
? > 

Mr. Bennett. There isa Cumberland Corp. mentioned here, 

Mr. Symonps. Cumberland Corp. 

Mr. Bennetr. What is that ? | 

Mr. Symonps. It is a holding company, and for convenience pur. | 
poses Cumberland Corp. holds the stocks of these other companig 
It is not an active operating ene T addressed my remarks to tly 
active operating company. ‘To be complete, I would add Cumberlan 
to my list. 

Mr. Bennetr. How many nonregulated subsidiaries ? 

Mr. Symonps. In the sense they are not regulated by the Powe | 
Commission, there would be Petrotex Chemical which would be y | 
percent and an affiliate, 1010 Travis, and Tennessee Life. 

Mr. Bennett. Petrotex, what is that ? 

Mr. Symonps. It is a manufacturer of butadiene, and it is a cop. 
ponent of synthetic rubber, di-isobutalenes, and petrochemicals ay 
other chemicals. 

Mr. Bennert. Is that a large corporation ? 

Mr. Symonps. Yes. 

Mr. Bennett. Money-making corporation ? 

Mr. Symonps. Yes. 

Mr. Bennett. Is that what you would speak of as sort of an alli | 
business to the gas business ? 

Mr. Symonps. It deals in hydrocarbons. It upgrades, converts 
hydrocarbons into higher uses. 

Mr. Bennett. What about the life insurance company ? 

Mr. Symonps. Just what the name implies. We have about $i 
million of insurance in force. 

Mr. Bennett. How long has Tennessee owned that company? 

Mr. Symonps. Since 1951. 

Mr. Bewnertr. Is that a profitable operating company ? 

Mr. Symonps. Yes. 

Mr. Bennett. Is it a stock company ? 

Mr. Symonps. Yes. 

Mr. Bennett. Tennessee owns all of it ? 

Mr. Symonps. That is right. 

Mr. Bewnerr. What was the third one? 

Mr. Symonps. It is a real estate holding company taking its name 
after the address, Travis Street in Houston, 1010 Travis Corp. It 
owns a garage, which is adjacent to our office building, operates the 
office building, and holds some industrial real estate for expansion. 

Mr. Bennett. Well, now, is that the reason for being interested 
in these diversification operations ? 

Mr. Symonps. That would be one. 

Mr. Bennetr. What would be another? 

Mr. Symonps. It is a profitable place to invest stockholders’ money. 

Mr. Bennerr. What kind of deobenlantt company—does the compaly 
handle all kinds? 

Mr. Symonps. No; it is a real estate holding company, I meant to 
say. We own two blocks in downtown Houston, one in which we have, 
where we have a 99, 75- to 99-year lease to be specific, and one block 
downtown Houston which is improved with commercial property ani 
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facilities. We own another block which at this time is vacant 

and in Which we intend to build a home office building. It also man- 
and the home office building which is owned by Tennessee Life 
Insurance Co. It doesn’t trade in real estate if that is what you mean. 

Mr. Bennett. It doesn’t trade in any? 

Mr.Symonps. No. _ 

Mr. Bennett. Does it own any gas wells? fo ete 

Mr. Symonps. No. The Tennessee Gas and Oil Co. Division is a 

art of Tennessee Gas and is not a separate division, not a separate 
9, What is the name of the realty company ? 

Mr. Symonps. 1010 Travis Corp. 

Mr. Bennett. They don’t own any gas property ? 

Mr. Syamonps. No. eRe 

Mr. Bennett. It is just city real estate, primarily ? 

Mr.Symonps. City real estate, primarily. 

Mr. Bennett. Are you an officer of all these subsidiary companies, 
amember of the board of directors? 

Mr. Symonps. Yes; I am chairman of the board of all of them, and 

resident of—take it all back. I am vice chairman of the board of 

etrotex, and chairman of the board of the rest of them, and that is 
the only official position I have with them. 

Mr. Bennetr. The other officers of Tennessee also officers or mem- 
bers of the board of directors of these companies ? 

Mr. Symonps. Some. By and large, generally, the treasurer and 
secretary are common. ‘The rest are independent officers in most 
cases. 

Mr. Bennett. The reason I am asking these questions is because, 
if | understand it correctly, when a gas transmission company owns 
diversified interests that have no relation to the regulated part of your 
business that it becomes a little difficult to separate expenses and 
allocate expenses of the subsidiaries when it comes to the problem of 
fixing arate base. 

Mr. Symonps. I wouldn’t go with that. I don’t think the staff of 
the Commission would go with that, either. I think the only question 
where there is any question of allocation in those few officers who are 
common to both and that would be an allocation of their salaries. We 
run timesheets on all of our duties. Everything else is according to 
the code of accounts, as we see it comes off the IBM just the way it is 
asked for. 

Mr. Bennett. Is your salary, for example, allocated ? 

Mr. Symonns. Yes; and I cannot for the life of me remember what 
that allocation is. But it is a matter of record in the books and rec- 
ord of the company. 

Mr. Bennerr. The time you spend working for the real estate com- 
pany and the life insurance company ? 

Mr. Symonps., Practically nil. 

Mr. Bennerr. They are not charged in this part of the pay you get 
from the gas company ? 
_Mr. Symonps. I think—I draw my check from the gas company, 
if that is what you mean. But the proportion of time I spent with 
~ life insurance company is charged to them in the allocation of my 
salary, 
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Mr. Bennett. Is this diversification that you people 
in common with other gas transmission companies ? 
Mr. Symonps. I think we have been perhaps more ALLTESSive, hy 
1t 1s common. 


are engaoed 


Mr. Bennerr. What percentage of your net worth would be at. | 


tributable to the subsidiaries? Thirty percent ? 

Mr. Symonps. No; 30 percent would be our gross revenues and 
our net income, something around 20 percent of our net worth would 
be invested in these activities on a consolidated basis. 

Mr. Bennett. I mean on a consolidated basis. 

You found it no problem and the Commission has found it to be 
no problem ? 

Mr. Symonps. None has been expressed to me. 

Mr. Bennerr. Pardon ? 

Mr. Symonps. None has been expressed to me. 

Perhaps I had better explain this answer a little bit, Mr. Bennei, 


because otherwise you are going to get a wrong impression, As at 


part of Tennessee Gas Transmission Co., we also operate three diyi. 
sion operations. One Tennessee Gas & Oil Co., one Tennessee (jj 
Refining, and one Tennessee Overseas. 

These are named companies, the operations are operated as divisions 
of Tennessee Gas and these three divisions operate an integrated oil 
company with about 45,000 barrels a day of production, 45,000 barrels 
a day of refining, and about 80,000 barrels a day of marketing, Tho 
are operated as part of Tennessee Gas, but the allocation and the 
books and records are just strict as if we operated two subsidiary 
companies. 

Mr. Bennett. I have been told, and I am sorry I can’t vouch for 
the accuracy of this statement, that there has been a tendency ti 
allocate principal salaries to the gas transmission companies, whe 
actually they spend most. of their time on other business. The state- 
ment has been made that legislation is needed to confine pipeline com: 
panies to the gas transmission business the same as the Interstate 
Commerce Commission has required railroads to stay in the railroad 
business and refuse to permit them to get into the other. 

Mr. Symonps. Well, the railroads can get into the trucking and 
pipeline business in their own territory as well as they have done 
in certain cases, but so far as we are concerned I don’t think there's 
any problem unless we don’t keep our books right in any question 
of allocation between the various divisions or between the various 
subsidiaries. 

Mr. Bennett. But you don’t see this diversification on the part of 
pipelines as any problem ? 

Mr. Symonps. I think it is an asset. 

Mr. Bennett. Or working to the detriment of rate payers of nat- 
ural gas through possible manipulation of costs? 

Mr. Symonps. If any 

Mr. Bennerr. Of subsidiaries? 

Mr. Symonps. If anything, I am afraid it is working to the benefit 
of natural gas because certainly our activities, as a producer of oil and 
gas has, to my opinion, done a great deal to balance out certainly it 
the last.6 months, our field costs of gas. We produce quite a little gas, 
not all of it attached to Tennessee. 
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Mr. Bennett. If you have to take a 614-percent of loss in this 
case then you would have to charge it up to the real estate or life 
insurance company ¢ 

Mr. Symonps. What loss? _ 

Mr. Bennetr. I was just being facet lous. 

Mr. Symonps. I was going to say I don’t think the books worked 
that way. al ee ' 

Mr. BenNETT. But as you see it, it is no problem and in your opin- 
ion it doesn’t work detrimentally to the ratepayer and users of natural 
gas! sles nent 
Mr. Symonps. No, it does not. If anything, it lends financial sta- 
pility to the pipeline companies, and I would believe would be an 
asset. I would only hope the staff would not use it against us in a 
rate case rather than that the ratepayer would lose anything by it. 

Mr. Bennett. I have heard it said that the Commission regards 
thisas a problem. I haven’t heard it from the Commissioners. 

Mr. Symonps. I haven’t heard it. 

Mr. Bennetr. That is one of the reasons that the staff down at 
the Commission is overworked, checking these allocations and seeing 
that they are properly made. I imagine that would be quite a job. 

Mr. Symonps. It. is no job at all, if they would just write a memo- 
randum down for us, the IBM machine could bring out any allocation 
they want to have of wherever these costs go, and we have to do that 
for them. 

Mr. Bennett. Mr. Chairman, I think that is all I have. 

The Cuamman. Mr. Rogers? 

Mr. Rogers. I reserve my time, Mr. Chairman. 

The Cuatrrman. Mr. Derounian ? 

Mr. DerountAn. I reserve my time. 

The CuarrMan. Mr. Flynt? 

Mr. Fiynt. I have no further questions. 

The Cuarrman. I think, Mr. Symonds, the matter has been pretty 
well covered, except there are two or three things that I want to ask, 
at the expense of being repetitious but some things have not been 
cleared up, in my opinion, to my satisfaction. 

I want to say, I think you have made a very good presentation from 
your point of view, and from the contribution that you have made to 
this record and the challenge which has been given to this committee 
and the Congress on providing needed legislation. 

In your statement, going back to this mimeographed statement 
which has been presented here, and I think you referred to both, 
speaking about the contacts made by Mr. Corcoran under No. 2 
heading : 


They were in complete compliance with the law. 


Well, I myself have some reservations as to whether or not under 
the decisions of the courts and the rules of the Commission that they 
Were In complete compliance with the law, and if there were reasons 
for such to be—well, for a court review, I am not so sure that it would 
not be probably a situation of having some other instances where they 
have found that the courts have sent it back for Commission review 
and consideration. 

I will say that in my opinion, there is no prohibition as such, in 
other words, no criminal penalties that would be applicable. 
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Now, the second part of that statement : 
They were in complete compliance with the “practice of the FPG,” 


Now, that is where it leads us into the real crux of this part of th 
investigation. 

The members of the Federal Power Commission have told this con 
mittee, in effect, that such contacts were, No. 1, improper becaus 
there was a case in adjudication, hearings had been held argumens 
had been held and it was under decisional process by the Commisgig, 
and they also said that such, in what they term, improper contacts 
were not the general practice of the Commission. So that brings i 
into sharp conflict as to what the facts are. 

Do you know of any other part of the industry or anyone else in thy 
industry who claims that this is the general practice in the Fedey) 
Power Commission ? 

Mr. Symonps. No. In answering Mr. Bennett’s questions and jy 
listening to the last two witnesses and reading the press reports of qj 
the visits to the Commissioners, I would have to stand on my positig: 
that by and large I think it is the practice and I would have to dj. 
agree with the Commission. But it is a matter of my opinion, and 
that is all I can say. 

The Cuarrman. Well, you can think and that is why I can unde. 
stand your taking an attitude here of the information which hy 
been developed of the many innumerable calls although every one of 
them not explained, that, except that they were on rare occasions, and 
I believe one or two Commissioners did explain several, several ip. 
stances which they thought were improper and some had to call some 
down, and others entered into contacts with them in one or two cagy 
in which they admitted, by and large, they insisted they were m 
regular administrative or executive problems which the Commission 
has a duty to perform and which under the spirit of the rules and 
under the law are permitted as a matter of ex parte contacts. But 
you do not know of any other in the industry who takes the position 
that regardless of the status of a case in adjudication, that it iss 
regular practice of the Federal Power Commission to see and talk to 
them about it ex parte? 

Mr. Symonns. No; I cannot say specifically. I would prefer that 
each and everyone of those people would speak for themselves, 

The CHatrMan. Well, I would, too, if we had any that made such 
claim, but we don’t know of any at this time who make such claims, 
but the investigator who went down to talk to you in the statement 
he said, or reported that when he asked about other companies that 
had made such contacts you stated you would not name those com 
panies but would save it for your appearance here. 

Mr. Symonps. I think I went on to amplify and say it would prob 
ably be better if I started with Brown’s Directory and read the names 





| 
i 
' 


of each and every company in the gas business into the record and | 
suggested that the practice, to my best knowledge, was so common | 


that sometime or other all of them have been, particularly in the co- 
text: with which Mr. Corcoran had talked to these Commissioners. 
Remember, we were pleading for expedition. 
The Cuatrman. Yes; I remember that very well, and I think that 


if I had been in your place under the circumstances I think perhaps | 


I would have taken some action, too. But I think what I would have | 
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done, I would have notified all of the Commission that I wanted to 
talk to them, and the staff altogether in their conference room on the 
record, and gotten them all together and said here is the situation. 
There would never have been anything that would come of it if it 
ed. That could be done. 
" yr. Symonps. I wish I could have gotten them all together and I 
ould have said just that, sir. : ; 
"The Cuamman. All you have to do in a case like this would have 
been to ask for a conference and the Commission would have had to 
iveitto you. That would have been very simple. 
But am do now then admit that that was a rather broad and general- 
ized statement of covering the whole industry ? 

Mr. Symonps. Yes. 

The Cuairman. And using Brown’s Directory ? 

Mr. Symonps. It was a broad statement. I think if everybody 
would come forward, they would speak the same way, but we 

The Cuarrman. We have asked the Commission very meticulously 
about it, about the many, many companies, and in particular these 
six or seven that we selected geographically for the purpose of these 
hearings, and we have been unable to yet uncover any that were so 
glaring and flagrant as this. Do you know of any other company on 
any other case of your own knowledge where such ex parte contact 
was made during the decisional process, including your own? 

Mr. Symonps. No, I don’t know that I could name them in that 
exact context, I don’t believe I could. As I say, for 15 years I have 
called on the Commission, not as much as some of my associates have, 
but I believe that " emt during the so-called decisional process, I 
would have to say I don’t know. 

TheCuamrMan. You don’t know of any? 

Mr. Symonps. That is right. 

The Cuatrrman. Then you will have to admit that this was a broad 
generalization. , tis 
_Mr. Symonps. I will admit it is a broad statement, but I still be- 
lieve it to be true, but it is a broad statement. 

The Cuarrman. You believe it, but you don’t know of it personally? 

Mr.Symonps. That is right. 

The Cuarrman. Now, you also said that they were carried on, let’s 
see now, they were conducted in the public offices of the Commission 
with the full knowledge of all Commissioners and of the staff. 

Well, now, Mr. Corcoran emphasized that they were public offices. 
But, really, is there any difference in going into a Commissioner’s 
public, so-called, office, closing the door and talking to him privately 
there Just by himself and then speaking to him out in some Wahoo 
Hotel, or whatever it is, out in Phoenix, Ariz., or some other place? 

: Pp 
me Semone. No difference. 
e¢ CHAIRMAN. No difference at all ? 

Mr. Symonps. No difference except that he made no attempt to hide 
the fact that he went to their offices, that is what I think I meant to 
convey. 
are CRATENAM. He didn’t announce the fact he was going there, 

e 
Mr, Symonps. He called for an a porntnent, sir. 
Cuamman. Well, he didn’t call_— 
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Mr. Symonps. He didn’t call Mr. Connole because he hadn't ott 
him. oo 

The Cuarrman. Yes. That is right. But Mr. Connole evident] 
didn’t know he was having a meeting with other Commissioners ! 
a matter of fact, the only reason the other one knew about jt becans 
when he went from one to the other he said he was going to that Z 
isn’t that it? ved ~ 

Mr. Symonps. I think that is correct. His testimony has to stand | 
for itself. I have read it, but I would rather not try to interpret it 

The Cuatrman. I must say, frankly, I don’t give much eredency | 
to this claim that just because you went to the offices of each Con. | 
missioner and talked with them singly and alone, this claim 9 public | 
offices and knowledge amounts to much. I can’t see that asa justifies, | 
tion of what has been done here. 

Now, you also said: 

As all Commissioners have testified or stated they were carried on in th | 
manner in which all people doing business before the Commission conduct they 
business—certainly all pipelines. 

I don’t recall that the Commissioners testified to that fact. 

Mr. Symonps. I was referring to that statement to the earlier te: 
timony of Mr. Kuykendall about the 8th of April and also to press 
releases which he and other Commissioners had given at that tine 
up to that time. I was relying on newspaper accounts of it as being 
my best source of information. f 

The Carman. Well, I would refer you to those statements, and] 
am sure you read them by now, and I would refer you to the test. 
mony of these Commissioners, and they were kept here, some of them 
as much as 2 days, one 3. 

Mr. Derountan. Three and a half days. 

The Cuatrman. Whatever it was, 2 or 3 days, for that period of 
time, and I refer you to your testimony, any place in it, and if you 
find that they made that statement, I as one member of this com- 
mittee would appreciate your pointing it out to me. 

Now, on page 2 of this mimeographed statement, that is under} 
of your press release, that you told Mr. Corcoran to say two things: 
(a) that stated one of the things which you told him to emphasize 
and that is what would happen if the Commission didn’t act befor 
Sunday, November 1. 

In the oral argument, did you emphasize to the Commission the 
importance of this deadline ? 

Mr. Symonps. Certainly. All through the case, and in the onl 
argument. 

The CHatrmMan. And it was stressed ? 

Mr. Symonps. Yes, sir. 

The Cuatmman. Well, now, if that were true, and reaching the 
point or the staying or the date here, just a few days before it was 
to expire, and if you had emphasized it all through the case and 
again in oral argument on the 20th, which was only 11 days lef, 
why did you find it necessary to have to go back to each one in ther 
own private office on a personal basis to emphasize it all over again! 

Mr. Symonps. Because I was remembering that in May they had 
let 12 days go past the deadline in that case, and I was out of am 
abundance of caution—because in this case I didn’t control the 
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gouree of gas. es gas would have fled and there would 
e been any certificate. 
Tawi a You are talking about the southern case 4 aE 
Mr. Symonps. The southern case was the southern portion of Mid- 
western Where we had a deadline of May 1 and the certificate did not 
issue until May 12. That was another case which just preceded this 
one so it was out of an abundance of caution in this case because in 
this case I didn’t control the gas supply and if it went past Novem- 
ber 1 the Canadians would have fled. : int; 
The CuairMAN. Don’t you think the Commission took that under 


” ioe 
consideration ‘ | | 
Mr. Symonps. I hope they did, but it was out of an abundance of 


caution to keep on asking. | wih! 

The Carman. Well, if you had emphasized it, it would seem to 
me it was of such great importance that any responsible member of a 
regulatory agency would have had that uppermost in his mind to 
pass on in time for the deadline. ; 

Mr. Symonps. I hoped they would, and if there was, this was un- 
necessary but I did it out of an abundance of caution. 

The CuamrMan. Well, it seemed like it was necessary out of an 
abundance of caution it is rather a reflection upon the members of 
the Commission themselves and that is the way it stands. 

If they are not capable of assuming their responsibility on a matter 
as important as this when they had a deadline coming on November 1, 
then that was a part of their responsibility, and if not meeting it then 
it cannot help being a reflection on the administration of the laws 
which is part of our work here and responsibility. 

Now, (b) this is the second thing, you emphasized the need for a 
7 percent rate. Now that was something that was emphasized in the 
hearing. 

Mr. Symonps. Yes. 

The CHarrman. In the case throughout. 

Mr. Symonps. In all the financial testimony. 

The CuarrMan. And in the oral argument ? 

Mr. Symonps. Yes. 

The CHatrMan. That was on the 20th, right ? 

Mr, Symonps. Yes. 

The Cuarrman. Now that being true, why did you find it necessary 
toagain go back ex parte-wise and insist that you be given a certificate 
that “We could use”? You have stated here “Or one that we can 
bank.” 

Mr. Symonps. Again, because I was doing the best I could, I was 
emphasizing to the Commission, expedition and expedition of a ten- 
able, usable certificate. It may have been unnecessary. I would like 
to believe that with these many thousands of cases of back work 
ahead of the Commission that they would have remembered our case 
as a single entity just as they remembered Mr. Corcoran’s conversa- 
tions. 

But I wasn’t sure and therefore I sent back the best emissary that 
was in Washington at the time to beg once more against this deadline. 

The Cuarrman. Well, Mr. Symonds, if these hearings we have re- 
garding these regulatory agencies do not produce anything else, which 
Tam hopeful they do, because in my judgment if our regulatory proc- 
esses are going to stand up, we have got to have some set standards to 
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follow. There have got to be guidelines, and even if we don} 4 
that, which I am going to challenge everybody in the Congres 4 
it is a challenge to myself, but even if that fails, one thing, | think | 
some good has been accomplished, and that is that there are IMproper 
approaches to these commissions to the disadvantages of other i, 
and there are proper ways in which you can get your point of y; 
over to them. 
You did it in a proper way, in my humble judgment in the second | 
round, it was questionable as to whether it was proper or improper 
In my mind personally, I have no question about it. 


I want to go over this business about the staff. You have stated 
here that the staff has opposed you in this application before the Cop, | 


mission. Now you meant, I think, in your explanation, and I belie 
you ultimately did say, that you would not say they opposed the ep. 
tificate but they opposed you on the rate. 


Mr. Symonps. They attempted to add conditions to it that wou | 


have made it an unusable certificate. 

The Cuairman. And that is the reason you referred, in using your 
terminology, that they were opposed to you in this case. 

Mr. Symonps. That is right, and certainly the record of the hearing 
they did all the cross-examination, all of the work on our witness 
except that done by the coal people, was done by the staff. 


The CuarrmMan. On the cross-examination and in the partion 
took 


of preparing the case, and presenting it to the examiner the sta 
the position as an adversary to your application. 

Mr. Symonps, That is my opinion; yes, sir. 

The Cuarrman. Well, now, I am sure your attorneys have advised 
you, and you have had a lot of experience in this business yourself, 
that the staff in a regulatory agency holds the position of a public 
servant or official, does it not ? 

Mr. Symonps. Yes. 


The Cuatrman. And the responsibility of that public official is to | 


perform in the interest of the public. 


Mr. Symonps. That is my opinion, that is my understanding of the | 


law, but I am not a lawyer. 

The Cuatrman. Yes; but from your experience you take the posi- 
tion that the staff is there just to take an adversary viewpoint of you 
in your case and as against what you advocated and what you had to 
have with the Commission. 

Mr. Symonps, I fully believe they did. Mr. Kuykendall, when he 
testified indicated, according to the press reports, that the staff was 
instructed to take an adversary position, I believe his words were. 

The Carman. The staff was instructed. 

Mr. Symonps. To take an adversary position. 

The Cuamman. By whom? 

Mr. Symonps. I think Mr. Kuykendall, which obviously, the pre 
sumption was by the Commission. 

The CrarrMan. Well, I have been here practically all the time, ! 
would say 99 percent of the time during all these hearings and I don’ 
recall that such a mandate was given. It may be true, and I think 
it isan important thing for this committee to look into. 

Mr. Symonps. My information came from the press reports. It 
could have been misleading. But that certainly is my feeling and! 
do know they are the adversaries in our cases. 


ar | 
j 


| 
| 
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The CuairMAN. Now I assume the staff that you were talking about 
were the attorneys, the investigators, and those participating in the 

reparation of the case and the presentation of it to the examiner? 
: Mr. Symonvs. I am talking about those and I am talking about the 
supervisory, their supervisory officers who are head of the sections 
and from whom those men get their orders. 

The CuairMAN. The supervisors— ‘a 

Mr. Symonvs. Tell the actual assigned staff what positions to take 

re. 
the ORatiAeAN. Now that is interesting. It is something I would 
want to inquire about, too, as to whether or not there is such procedure 
going on down there. , : 

No. 1, you have just stated that public officials of the staff were in- 
structed to take an adversary position. That is pretty important. 

No. 2, you say that the supervisory officials instructed the staff what 
position to take ; is that right ? 

Mr. Symonps. I fully believe so because you can’t have the staff run- 
ning off in all directions. Somebody has to direct the staff, and I cer- 
tainly think that they must take their orders from someone. They 
must take their orders from their superiors, and I believe that is where 
they get them. : a 

If not you are going to have a complete hodgepodge of opinion on 
the staff and in our case it has been consistently in opposition. 

The Cuarrman. Well, isn’t it the duty and the responsibility of the 
Commission to give instructions to the staff ? 

Mr. Symonps. I think they do it through the supervisory members 
of that staff, however, I have never been privileged to go to those meet- 
ings but they certainly—I don’t think then calling each and every one 
of their several hundred lawyers to tell them what kind of a case to 
make. 

They have general counsel and assistant general counsel and section 
heads and then lawyers who work on the cases. 

The Cuatrman. It would seem to me they do have general rules, 
they have procedures which they must follow in connection with these 
cases, and if the staff is not qualified to follow those instructions under 
the rules and procedures, then the Commission should step in and do 
something about it. 

Now, do you claim that under the rules and procedures down there, 
the staff is instructed to start off in each of these cases taking an ad- 
versary position ? 

Mr. Symonps. Speaking specifically to our case, I think in every 
case of ours they have taken an adversary position and therefore I 
must assume that they either start from that with some kind of in- 
structions, 

con? think we are always that bad. I don’t think we are bad 
at all. 

The Cuareman. In other words, do you think the philosophy down 
there is that every time an application is filed by someone to serve 
the public that the Commission, through its staff, should look at it 
nan adversary position, to start with ? 

Mr. Symonps. Oh, no; I didn’t say that the Commission, I said the 
members of the staff look at it in an adversary position. 
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The Cuatrman. We just developed the fact that the staff got the: 
instructions from some place, and you said the Commission final] ~ 
it to them through the supervisory officials to the staff. 

Mr. Symonps. I would think the generation of the adversary Ds 
tion is at the supervisory level and would not reach up, but the staf 
of the Commission, if I were judging from my experience, tries to hold 
them in a review capacity, hold themselves in a review capacity 

The CHarrmMan. Well, I pursued that further and asked you if you 
recalled did not the Commission give the orders and instructions 
and you said yes, as I understood you—to the supervisory personne) 
who passed it on to the staff. : 

Mr. Symonps. Ultimately, I believe they do, but I don’t think it 088 
that far. 

The Cuamman. Then that means this: the Commission, if that phi. 


Y Lave, 


losophy, and I am asking these questions because it’s fundamental ty | 


this hearing, and I think it might—it could have some bearing oy 
what is going on down there, and the terrible delays that have bee 
referred to and all this stuff piling up, and that would mean then ty 
me that you are saying that every case of this nature filed, the Com. 
mission prejudges it to start with and you have got to overcome. 

Mr. Symonps. I didn’t say that, Mr. Harris. At least if you got that 
impression I am very sorry, because I think that the staff starting with 
the supervisory level, take an adversary position. I think they takeit 
out of a feeling that they must oppose any applicant, and that whenit 
goes up to the Commission itself, it goes up with an adversary report 
on it, prepared by members of the staff. I believe that the supervisory 
members of the staff set those yardsticks for the staff members, who 
are active in these cases, to follow. 


—_—- 


Now I don’t believe that the Commission participates at that point, | 


The CuairmMan. Yes. 

Mr. Symonps. But then—we never see these things. 

The Crarrman. I understood you to say a while ago and we can go 
back to the record that that is true, but that the Commission set up 
the policy which was given to the supervisory personnel. 

Mr. Symonps. I think the Commission could keep the staff out of 
an adversary position if they wished to do so. 

The CHatrMAn. Well, I should think that the Commission’s instrue: 
tions to the staff should not necessarily be to take an adversary posi- 
tion in everything, but to take a position in the public interest, what 
the public interest requires, whether it be adversary or not. 

Mr. Symonps. I would agree with you, that as Mr. Flynt said this 
morning, there could be a hundred people who would have a hundred 
definitions of public interest. 

Certainly ours would be at one end of the spectrum and I am sure 
the supervisory members of the staff is at the other. 

The CuatrmMan. That’s right. 

Mr. Symonps. The Commission tries to get them together. 

The Cuamman. All right. Public interest can be very well deter- 
mined in a case like this. The public interest is, No. 1, that there are 
certain number of householders and other consumers who want and 
need natural gas; isn’t there ? 

Mr. Symonps, Yes, sir. 

The Cuatrman. And to get natural gas to those people, consumers, 
would be in the public interest, would it not? 
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Gvaronps. We so thought. 
ee emAN, And it should be at rates which are reasonable. In 
rds 
Tasos. That is the law. ; rahe : 
The Caarrman. In other words, we think which they can afford to 
ay, and also which you can afford to furnish at. . 

Mr. Symonps. That’s right. Fair and reasonable is the language of 
Rr ceaan, And that is in the public interest, isn’t it ? 

Mr.Symonps. Yes. oe 

The CuairMaNn. And then to see that the certificate was issued and 
the construction of the facilities is provided more to get the gas from 
wherever it is coming from to the householder. Now that would be 
serving the public wouldn’t it? 

Mr. Symonps. We thought so. i! 

The Cuamman. And that is in the public interest. 

Mr. Symonps. We think so. 

The Cuarrman. All right; now, what is so terrible about serving the 
public interest that requires 4 years, for example, for any given 
period of time when if you construct a pipeline you know it is going 
to cost so much money 4 

Mr. Symonps. You know it is going to cost within 5 or 10 percent of 
agiven amount. 

The CuamMan. Yes. 

Mr. Symonps. You can’t pinpoint it that close. 

The staff, you see, in this case—the whole argument was that the 
staff wanted to set us in a straitjacket to start with. We didn’t know 
what the total expenses of construction were going to be. 

We didn’t know the actual cost of financing. We knew within a 
range. The staff was to resolve all of those against us and then come 
in with a straitjacket for us to live in. That was the result of this 
particular case. 

The Cuairman. Yes; but the point is you can resolve approxi- 
mately what it is going to cost. 

Mr. Symonps. That’s right, and if for a reason we prove it unduly 
or we don’t get enough we have access to the Commission through a 
rate proceeding to correct that condition and that is all we got in this 
case, was the right to present our case when these indeterminate things 
are known. 

The Cuarrman. If 614 percent had been decided—well, we will take 
your southern case, you accepted 61, percent, I believe it was; didn’t 
you? 

Mr. Symonps. I did. 

The CuamrMan, If you find you are not going to come out, in other 
words, it would not be a financially sound project in which you got 
100,000 consumers in the Chicago area that you are serving, if you find 
you cannot operate on a sound financial basis, can’t you go back to the 
Commission and get an adjustment ? 

Mr. Symonps. Yes; but a rate case takes 5 years to process to com- 
pletion. We have got one that is in there 5 years and you have got to 
pay interest during the meantime. 

The Cuamrman. Yes, and that presents quite a problem, too. 

Mr. Symonps. It certainly does. 
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The Cuarrman. That is another area in which we are going to 
to do something about in connection with this whole study cs ty 
could go back under the law if there is some way of working hed 
where you could get a decision within a reasonable time. ‘a 

Mr. Symonps. Yes, sir; there is. The law provides for it, Th | 
administration has been clogged with these cases and the multiplicity 
of work to the point where it is more of a legal protection than jt} | 
a practical one. , 

The Cuarrman. I am somewhat impressed with your position here 
that any part of the staff who participates in taking an adveisgny 
position from what you, in my opinion, should not be trying to they | 
prevail upon the Commission ex parte-wise at a later time. 

Mr. Symonps. The only place where I would add to that, % | 
Chairman, if I may, is in my opinion the supervisory staff must by 
included with the guys that they are supervising. 

The Cuatrman. Well, if they are supervising. 

Mr. Symonps. That is the only place where it is different. 

The Cuarrman. If their supervisory action is such that it led ty 
this I would think you are right. 

But now what about other technical staff who had nothing to do with 
it, and the Commission needed some advice and needed to congyl 
somebody of the staff. 

Mr. Symonps. I think if our case was deficient to that point th 
case ought to be reopened and go back and put it all on the record fron 
both sides. 

The Cuatrman. Well, of course, you know that as a matter of fac 
with all of this record that you make no Commissioner can possibly 
sit down and read the whole thing. 

They have got to have somebody who has got time to go over that 
and find out what is in it and prepare something for them. 

Isn’t that right ? 

Mr. Symonps. Yes, sir, and if this witness that you would call in 
or this expert limited himself to an analysis of the record as made and 
brought in no extraneous opinions, I would think that would k | 
something the Commission would need. 

The Cratmrman. Yes, and I would agree with that and I think if 
any Commissioner went outside of it or permitted them to go outside 
of that, trying to prevail upon them what the analysis should be and 
what the final decision should be, then the Commissioners are not 
doing their job. 

I believe that is sufficient on the two things I wanted to develop. 

Any further questions of this witness? 

Mr. DerountAn. I have a question, Mr, Chairman. 

The Cuatrman. Mr. Derounian. 

Mr. Derountan. Mr. Symonds, did you have a chance ty the 
lunch hour to look over those remarks of Mr. Gaston in the Low 
Electric Light & Power Co. ? vel 

Mr. Symonps. Yes, they were an intervenor. I have read his 
marks in the oral argument. He was an intervenor in the Michigan | 
Wisconsin Pipe Line Co. case which was a customer case of 
Midwestern. 

Mr. Derountan. May I quote from page 3986: | 


St. Joseph & Iowa Electric are opposed to these applications not because ” 
wish to deny natural gas service to any community but solely because these 
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ls are not in the public interest inasmuch as they place upon the present 
customers of Michigan Wisconsin system an undue, unreasonable, and unwar- 
ranted burden. 

Now it is just a question of fact whether or not anyone was oppos- 
‘7 Midwestern in the proceeding. You may say this is just on one 

art of it but the fact remains that they were not wholly in support 
ition. 
Corns. No, they were not an intervenor—they were inter- 
yenor in the Consolidated case, but I look at this and did not consider 
them an adverse applicant because they were complaining not only 
about the impact of Canadian gas on Michigan Wisconsin's rates but 
also of other rate cases, I think its docket, on the next page G—17512 
were other rates of Michigan Wisconsin Pipe Line had been allowed 
to go into effect, and this was a rate protest in an initial license case. 

[ think it was properly, if I may talk just to my limited experience 
before the Commission, one which the Commission should have re- 
viewed in a rate proceeding as to whether there should be zones for 
the termination of Michigan Wisconsin rates. We had zones in our 
system and I don’t consider it was direct] y adverse to us although they 
took a position here to emphasize their rate protest vis-a-vis Mid- 
western. 

Certainly no gas from Canada can possibly get to Fairfield, Iowa 
or St. Joseph, Mo. 

Mr. Derountan. Mr. Corcoran, I am sure, said that this was a com- 
pletely uncontested matter, and this language does not seem to me like 
one of someone who is for you on all fours. 

Mr. Symonps. I don’t think—I just think it was a rate protest 
against a customer pipeline company and they could get into this 
forum under the rules of unlimited intervention. 

I don’t—if this kind of a protest would be a real protest against 
rendering service, any town could make a rate protest against any 
certificate case. 

Mr. Derountan. What does the language “St. Joseph & Iowa are 
opposed to these applications” mean ? 

Mr. Symonps. Because they wanted no more gas to come in and 
they wanted service to stop. They had theirs, they were opposed to 
you, weren’t they ? 

Mr. Derountan. Well, you and I have different concepts of the 
English language as did Mr. Corcoran. But we will let that eo. 

Now, I think in answer to a question this morning by Mr. Flynt, 
you had suggested the reason for the delay was because you could not 
get anything going with the Federal Power Commission in the Mid- 
western case; is that correct ? 
<a Symonps. I don’t remember that, but could you be more specific 

Mr. Dzrountan. Didn’t you mention the fact that here you were 
trying to get the case in the Federal Power Commission for 4 years 
with a deadline to meet and if there had not. been all these delays vou 
would not have had to exercise this judgment in your case of sending 
Mr. Corcoran to the Commission. ' : 7 
_ Mr. Symonps. I don’t remember say that, Mr. Derounian. Y don’t 
Just remember saying it that way. | 
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Mr, Derountan. Did you say that the Federal Power Commiggig | 
had delayed from the inception for one reason or another the fi 
determination of your application ? " 

Mr. Symonps. No, I don’t say that. I said that there had be 
delays in this particular case because of summer vacation. They took 
a month off in the summer. 

I said in the other case which had been kicked out earlier after 3 
years of very controversial hearing, the Commission decided againg 
all applicants and in that case, had recommended, had made two prin 
cipal findings in the dismissal of all applications in October of 195 
One that the position of the coal people that gas should not come jy 
from Canada was not valid, and that gas should be allowed to comeiy | 
from Canada if properly presented and, second, recommended the 
Midwestern come forward with an appropriate application to be prop 
erly tested. | 

We did that within 5 days as to the southern system, and as soon x | 
we could modify our contracts and get them ready we came forwan) 
for the northern system in May or 6 months thereafter. 

There was no—except for the August vacations, the initial delay of 
getting the case set for hearing, this case moved very fast. This ]as 
segment of the Midwestern case, I couldn’t have said anything dy 
because they are the facts. 

Mr. Derountan. Subject to correction, didn’t Mr. Flynt make tly 
statement that Congress could have granted this application faste 
than the Federal Power Commission ? 

Mr. Symonps. I heard something to that remark but I don’t knoy 
whether they could or not. 

Mr. Frynvt. Mr. Chairman 

Mr. Derountan. I will yield to the gentleman. 

Mr. Frynt. I didn’t say that. I said something like that. I sail 
something like that, but taking it as the gentleman said it out of 
context. I made the statement as a matter of law, could not Congres 
by an act of Congress do in substantially less time or greater time,] | 
think I added that, that which the Commission did under their delega- | 
tion of authority, which I think is entirely different from that whieh | 
the gentleman just said. 

Mr. Derountan. Very well. 

Are you claiming, Mr. Symonds, that this time element was purely 
the fault of the actions of the Commission and the staff, not improp- 
erly, but because of various paperwork, et cetera ? 

Mr. Symonps. No, I was merely pleading for expedition againsts 
known deadline. I think this last case went all right. If I had beenas 
sure that everybody was conscious of this deadline as they have all 
testified before this committee, I would not have had any worry. 

I wasn’t that sure. 

Mr. Derountan. Well, this morning you were talking about a par- 
ticular case having taken 4 years and you kept mentioning 4 years 
and you seemed to be complaining that it had not moved fast enough | 
for you. : 

Mr. Symonps. The first case was subjected to a great many prt | 
cedural delays. 

Mr. Deroun1an. By whom? 

Mr. Symonps. By competitive applicants. 

Mr. Drrountan. Well, now, didn’t you 
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Mr. Symonps. Also I think the case, they started to try the case 
5 individual cases and then turned around and consolidated them 
ai 

case. 

d tried them as one ' ss Ts 

0 Mr Deroun1ANn. In the Midwestern case filing didn’t Midwestern 


; several amendments? 
itself file seve mendm igh pet 
Mr. Symonps. Every time the opposition filed one we would file 


e. a 
Mr Derounran. So you participated also in what may have been 


delay ? : 
See eenuaes, In the long case I am sure we were protecting our 
rights and doing the best we could and created delay. 

“Mr. DerountAn. Also in this proceeding, wasn’t there also a case 
that went to the U.S. Court of Appeals for the District of ¢ olumbia 
by Midwestern Gas and Tennessee Gas Transmission petitioners ? 
"Mr. Symonps. We took a case up in that case, and I misspoke myself 
this morning, because the Commission gave us only very limited par- 
ticipation in one of the adversary cases and we insisted. that we be 
riven full participation in an intervenor nm a competitive hearing. 
~ Mr. DeRoUNIAN. So you are correcting part of your testimony this 
aorning to that extent ? 

Me. Symonps. I am correcting part of my testimony to that extent, 
yes, SIT. 

“Mr. DerountAn. Now, Mr. Symonds, both you and Mr. Corcoran 
hove stated that you might have difficulty financing Midwestern ? 

Mr. Symonps. That’s correct. 

Mr. DerountANn. In this matter unless you got 

Mr. Symonps. I am having difficulty financing it right now. 

Mr. Derountan. Unless you got an adequate return on your money. 
How did you finance the Southern system ? 

Mr. Symonps. We financed the Southern system by borrowing $40 
million at 5 percent with a tacit guarantee of Tennessee’s, that is 
that Tennessee would continue to hold the stock so long as any of 
this benk debt was outstanding. 

Mr. Derountan. Wasn’t that unsecured ? 

Mr. Symonps. It was unsecured but also there is a covenant in it 
that nothing else can be secured and therefore it is an effective first 
hen on the property. 

Mr, Derountran. Isn’t that a pretty good piece of financing though ? 

Mr. Symonps. No, because against that I must carry 20 percent 
bank balances, that makes an effective rate for money at 614 percent 
for the debt money alone. 

Mr. Derountan. Did you try to get long-term financing? 

Mr. Symonps. I did. 

Mr. Derountan. Now, who is financing the current application ? 

Mr. Symonps. We have filed a registration statement with the Se- 
curities and Exchange Commission. We have not been able to go 
forward with that package because the Federal Power Commission 
has not as yet accepted the Canadian permits as fulfilling that con- 
dition. When they accept those we are going to attempt to go forward 
with a public registration of $60 million of first mortgage pipeline 
bonds with warrant in compliance, specifically in compliance with the 


plan of financing filed December 9 with the Federal Power Com- 
mission. 
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Mr. Deroun1An. Under the financing plan approved by the Fed 
Power Commission who is going to do your financing, what hoy en 
New York? ee 

Mr. Symonps. The three principal underwriters are Stone & W, b | 
ster, Halsey, Stuart, and White, Weld Co. There are about 60 oth 
New York houses and 200 other underwriters around the count , 
the business. It is a blue stocking group. 

Mr. Derountan. What will these houses put up, how much in float 
ing your 
Mr. Symonps. They will put up $60 million worth of our bond, i 

I am able to complete the negotiations. 

Mr. DerountAn. Are any of these three principal companies stoc. 
holders in Tennessee Gas or Midwestern ? 

Mr. Symonps. Stone & Webster and White, Weld are to a slight 
extent, I don’t believe Halsey, Stuart are. 

Mr. Derountan. To what extent are White, Weld? 

Mr. Symonps. White, Weld are stockholders of Tennessee, to thy | 
extent, I don’t have the figures, but all the partners together and the 
firm account would be less than 2 percent. , 

Mr. Dreroun1An. How much in fees will be involved ? 

Mr. Symonps. I don’t know, we have not negotiated that yet, Wp 
estimated in the plan of financing that it would cost $15 a bond to get 
it sold, most of which would be passed on to the selling account. | 

Mr. DerountAn. What would that come to approximately? | 

Mr. Symonps. $900,000. That will go to many hundreds of dollars 
throughout the country. 

Mr. Derountan. What would that come to under the original finane 
ing plan in your application ? . 

Mr. Symonps. About the same. 

Mr. DerountAn. Will this $900,000 or million be passed on even. 
tually to the consumers as part of your cost? 

Mr. Symonps. The cost of selling these securities will be a cost of 
money to Tennessee, and will be reflected in whatever rate of retun | 
is allowed by this Commission. 

Mr. DerountAn. In your original estimate on the application for 
your certificate didn’t you estimate fees of $155,000? 

Mr. Symonps. I don’t remember. 

Mr. DerountAn. Was it $900,000? 

Mr. Symonps. Well, I think what the original application stated 
was there would be $155,000 of financing expense and that we would 
sell the securities net to yield the funds put in the statement and 
therefore that sales costs, underwriting and sales costs would be over 
and above, but I believe the exhibits would show that. 

Mr. DerountAn. I think that is very important here because one 
plan militates for the consumer and the other militates against hin 
in regard to financial costs. 

Mr. Symonps. I fail to see that, sir, you pay selling and underwri- 
ing costs regardless and they are all within a very narrow range. Tet 
nessee has never sold bonds to the best of my knowledge under $12 
a bond, I don’t think we paid over $18. I would hope Midwestem 
would be somewhere in the middle. That would be in line with al 
issues, whether sold at competitive bidding or not. 

Mr. Derountan. Now, Mr. Symonds, Mr. Corcoran has asserted 
that he doesn’t feel you would accept a certificate of less than 7 per 
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cent, certainly not 614 percent, and that you would be taking a risk 
Vo 
if you did that. 

Mr.Symonps. Itookone. or wo alt 0 

Mr. Deroun14n. Now even in taking it as you did, didn’t you take 

igger risk $ , i oc} 
= Symonps. No, because I kept my contracts with my distribu- 
tors intact, and I still have the right, when I have finished the line, 
when I know exactly what my costs are, to go back and file with the 
Commission these contracts without having to now go in and amend 
them downward as was forced on me in the Southern system. 


Mr. Derounran. Well, supposing the Commission should come 
/ 


back and give you 614 or 614 now? 

Mr. Symons. I would go to the courts. 

Mr. DerountANn. For 5 years ? 

Mr. SyMonvs. What do you mean? I don’t know what you mean 

byears? 
_ DerountAn. It will take you that long. You have been tell- 
ingushow longittakes. ' 

Mr. Symonps. I would file for a higher rate immediately and the 
procedure after I had filed for my higher rate I would start collect- 
ing it in 6 months and the Commission probably would not get to a 
conclusion for 5 years, at which time, if it was not one that I could 
live with I would then go to the courts. tial 

Mr. Deroun1An. Mr. Bennett, you had a question and I will yield 
to you. , 3 

Mr. Bennetr. Mr. Symonds, the chairman was confused with your 
statements about the staff. His questions and your answers have me 
still more confused, and I want to ask you two questions, that may 
tend to confuse us still more. 

Is it not true that if the staff of the Commission did not partici- 
pate as they do in one of these rate cases where there is no competing 
applicant for a certificate, then the only thing on the record the Com- 
mission could base its decision on, insofar as rate of return is con- 
cerned, is that presentation you yourself had made? 

Mr. Symonps. That is all it is on the record. It is a conclusion of 
the staff from the record and evidence from us on the record. 

Mr. Bennetr. There is other evidence from you but there is par- 
ticipation by the staff. In other words, they examine your records 
dothey not ? 

Mr. Symonps. I don’t believe they do. 

Mr. Bennetr. Well, isn’t it true that the staff has something to do 
with checking the allocation of costs that go into the rate base? 

Mr. Symonps. This is not a rate case, sir, this is a license case, a 
certificate case. 

Mr, Bennett. What kind of a case is it? 

Mr.Symonps. A certificate case. 

Mr. Bennerr. Yes. It is a certificate case where you were asking 
for a rate of return. 

Mr, Symonps. No, I was asking for certain contracts the result of 
which would be that I would in my third year earn 7 percent. 

Mr. Bennerr. So you come out the same way ? 


Mr. Symonps. In the third year, if they ‘allow those contracts to 
take effect. 
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Mr. Bennett. If the schedule of rates that you submitted to th 
Commission and asked them to approve had been approved you wot 
have gotten the rate that you wanted to get? 

Mr. Symonps. Yes, I would have gotten the rate I would like to o 

Mr. Bennerr. You would have gotten what you want? * 

Mr. Symonps. Yes, sir. 

Mr. Bennerr. You say this rate of return is not in issue here 
are going to get that confused again. 

Mr. Symonps. I don’t think it was an issue. 

Mr. Bennett. You don’t think it was an issue ? 

Mr. Symonps. The contracts that I had made with the distributos | 
were an issue. ; 

Mr. Bennett. Why did you go back to the Commission and ingig 
upon the 7-percent rate of return then ? 

Mr. Symonps. Because I knew what they had done to me in May 
and I knew how bad a clipping I had gotten, that is all, Mr. Bennett 
It is just that simple. I had been taken. : 

Mr. Bennett. It is simple in my mind, and I think it is pretty 
well undisputed in the record here, that you were filing a set of rates 
that reflected a rate of return that you wanted to have, was that not s9! 

Mr. Symonps. And which every—yes and which every one of ou 
customers supported. 

Mr. Bennett. All right. It is established that is what you wer | 
| 


you | 


doing ? 

So that when the Commission approved a schedule of rates which 
you submitted, they were, in effect, giving you a rate of return that 
you wanted, a 7-percent rate ? 

Mr. Symonps. In the third year. 

Mr. Bennett. That is when you wanted it, isn’t it? | 

Mr. Symonps. No, I wanted to start with but I couldn’t start with | 
it, couldn’t sell the gas so I had to take 6.18, and 7 percent the third 
year. 

Mr. Bennett. The thing I want to clarify is this: If the staff did 
not participate, if they did not cross-examine your witnesses, your | 
accountants, and your engineers and your experts, the Commission | 
would have to accept without question the figures that you submitted 
and the testimony of your experts, is that not so? 

Mr. Symonps. Yes, and I expect them to do that. 

Mr. Bennett. That is what you would like to have done? 

Mr. Symonps. Yes, but when they take a position different from 
us 





Mr. Bennett. But you are objecting to the staff members trying to 
get all of the facts so the Commission would have everything before 
them ? 

Mr. Symonps. No, then they move in and sit in the Commission's 
laps with other facts that they don’t put on the record, that is what! 
am complaining about. 

Mr. Bennett. You said repeatedly during these hearings that they 

resented no facts. But let me ask you specifically, do you have any 
information to the effect that the Commission staff in this case has 
presented any facts to the Commission that were not in the record of | 


the case? ) 


~ 
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Mr. Symons. I have no information that they have presented any 
other facts but how else could they come to a conclusion that they came 


q . > . 
a Bennett. I asked you the question. You don’t have the in- 


ation ? 

7 Symonps. That’s right. 

Mr. Bennetr. You are on the same hook there that you were on your 
statement that every other pipeline engages in the same practice as 
youengagein, but youhavenoproofofit? = ; 

" Mr. Symonps. I wouldn’t say that, I don’t think that is a fair as- 
n. 

Se earners. Do you have any proof that other pipelines have en- 

gaged in these practices ? ae 

Mr. Symonps. My proof would be that I believe the Commissioners 
have enough integrity that they would not permit the staff to come in 
ex parte with a recommendation that is not supported on the record 
unless they gave them some support for that position and I therefore 
must believe that the Commissioners must have demanded some such 
support in order to even listen to the staff. ; 

r. Bennetr. You would like the staff out of the case entirely so 
that in a situation like this all the Commission would have would be 
the case you put in, and nobody would be raising one question about it 
and you would get what you pleased ? 

Mr. Symonps. No, I want the same rules for everybody. I think 
it was Jefferson who said I want a rule of law and not of man. I want 
rules laid down and I want everybody, staff intervenors, Tennessee 
to live up to. 

Mr. Bennetr. Mr. Chairman, I have a couple of other questions 
here—you set up the Commission’s staff, and I am not protecting or 
commending the Commission’s staff when they are wrong, but I cer- 
tainly think they are entitled to be defended when they are right. 

There is no proof in this record that they did anything improper 
and what you and Mr. Corcoran sought to do throughout this hearing 
was to set up the Commission’s staff as a strawman to justify the im- 
proper contacts that you yourself asked him to make. 
ing Symonps. That would be your conclusion. I cannot agree with 
that. 

Mr. Bennett. That is my conclusion. I think the record will hear 
itout. That is all. 

The Cuamrman. Any further questions? Mr. Derounian, do you 
have any questions ? 

Mr, Deroun1an. No questions. 

The Cuamman. Mr. Lishman? 

Mr. Lisuman. Mr. Symonds, I have a few questions just to clarify 
the record. 

You feel that in the rate proceeding representatives of your com- 
pany may properly have ex parte contacts with Commissioners ? 

Mr. Symonps. No; I have testified I have never had ex parte 
contacts. 

Mr. Lisuman. I am not asking whether you have had them or not. 

© you feel under the existing state of the law that they properly 
could have contacts ? ) 

Mr. Symonps. I don’t know. That isa legal conclusion. I wouldn’t 
have any opinion on it. I would just say I have never had them. 
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Mr. Lisuman. Isn’t it a fact that the law that has been relied 
far concerning a separation of functions, so far as the Federal] Por 
Commission is concerned, as contained in section 5(c) of the Admas 
trative Procedure Act, and in section (f)1.30 of the rules of praiks 
of the Commission, it provides that there will not be a separatio “4 
functions in the following matters: nd | 

Applications for initial licenses. 

(1) proceedings involving the validity or application of rates, that jg (2 
facilities or practices of public utilities or natural gas companies, Pe 

_ Now, isn’t it a fact that those exceptions are so broad that they prac. 

tically exclude all the important activities of the Commission fp 

ee . tl 
coming within this separation of functions? 

Mr. Symonps. I just don’t know. I think I was right in this py 
ticular case. I don’t know about the x ™ 

Mr. Lisuman. Well, the testimony of Mr. Freeman was to the effyy 
that they thought they could go in on any kind of a function at ay 
stage of the proceeding and I assume he must be really relying on thy | 
overall exception which is contained in 5(c) and again in the rules 
the Commission. 

Mr. Symonps. I would. I asked my lawyer and I think hig po. 
tion would be that he would have to interpret that for me. I am gyp 
that is what Mr. Freeman did. 

Mr. Lisuman. I am just trying to find out, in what proceeding | 
would you consider an ex parte contact improper, sir. f 

Mr. Symonps. Well, I would say in my case, and not based on any 
interpretation of the law at all but based on the question of propriety, 
I would say that an improper proceeding would be where there was; 
controversy between parties seeking for the same thing and in arate 
proceeding. At least I have governed my own personal affairs that | 
way, but that is a matter of my own personal contact and not a (les: 
tion of law. 

Mr. Lisuman. I just want to point out for the record, that the lay, 
section 5(c) and the regulation of the Commission implementing the | 
law makes no reference to a contested or uncontested proceeding. | 

It just throws in a blanket exception in such a way that it would 
appear in practically every proceeding before the Commission e 
parte contracts may be had without violating the section 5(c), 

Mr. Symonps. If I ask my attorney he might give me that, but! 
haven’t asked him. I would have to ask him about it before I could 
answer that. 

Mr. Lisuman. What kind of proceedings does the Commission 
have other than initial licenses, proceedings involving the validity or 
application of rates, facilities, or practices, of public utilities and 
natural gas companies; what other kind of proceedings does the Com: 
mission have? 

Mr. Symonps. That will cover every one I have been up on. | 
don’t know whether they have any more or not. 

Mr. Lasuman. In other words this statute does not provide for 
separation of functions in any of the major matters that are covered 
by the Commission ? 

Mr. Symonps. That is between you and, I would have to say, my 
lawyer. 

Mr. Lisuman. Well, you were making much of the fact that tle 
reason you came in here to make your ex parte contacts were that 
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you thought wherever the staff were permitted to have those con- 
tacts you were permitted to have them. 

Mr. Symonps. I think that is fair. 

Mr. Lisuman. Now logically following the statute wouldn’t that 
mean there would be no situation where you would not be entitled to 
have ex parte contact 2 

Mr. Symonps. I don’t know. I have given you how I have gov- 
erned myself and that is all I have to say. 

Mr. Lisuman. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Symonds, let me thank you on behalf of the 
committee for your presentation here. 

You have, as I said a moment ago, in my opinion, made an out- 
standing contribution to this record, and to the work of this com- 
mittee, subcommittee, in connection with their responsibilities. You 
have been here all day; you have responded to questions asked, and 
consequently I think your standpoint has been rather fully developed, 
your presentation here, and on behalf of the committee I thank you 
for it. 

Mr. Symonps. Thank you, sir. 

The CuarrMAN. You may be excused. 

The committee will adjourn until 10 in the morning, at which 
time Mr. Melwood W. Van Scoyoc will be the witness, 

(Whereupon, at 4:35 p.m., the hearing was recessed, to reconvene 
at 10 a.m., Tuesday, May 24, 1960.) 
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(Federal Power Commission) 


TUESDAY, MAY 24, 1960 


HovusE Or REPRESENTATIVES, 
SpreciAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
i Y 
or THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D.C. 


The special subcommittee met, pursuant to recess, at 10 a.m., in 
the caucus room, Old House Office Building, Hon. Oren Harris 
(chairman of the special subcommittee) presiding. 

Present: Representatives Harris, Moss, Flynt, Rogers of Texas, 
Bennett, and Devine. 

Also present : Robert W. Lishman, chief counsel ; Beverly M. Cole- 
man, principal attorney ; Julius Eanet, staff attorney ; William Brewer, 
staff attorney; Herman Clay Beasley, chief clerk; and Jack Marshall 
Stark, minority counsel. 

The CHAIRMAN. The committee will come to order. 

Mr. Melwood W. Van Scoyoc. ; 

Do you solemnly swear the testimony you give to the committee to be 
the truth, the whole truth and nothing but the truth, so help you God? 

Mr. Van Scoyroc. I do. 

The Cuarrman. Do you mind having your picture taken ? 

Mr. Van Scoroc. No, sir. 

The CuairmMan. Will you state your name for the record, please, 
sir? 


TESTIMONY OF MELWOOD W. VAN SCOYOC, PUBLIC UTILITY 
CONSULTANT 


Mr. Van Scoyoc. Melwood W. Van Scoyoc. 

The Cuarrman. What is your address or residence ? 

Mr. has Scoroc. My residence is 925 25th Street, N.W., Washing- 
ton, D.C. 

The Cuarrman. What is your business or profession ? 

Mr. Van Scoroc. I am in the business—— 

The Cuarrman. Or occupation ? 

Mr. Van Scoroc (continuing). In the business of public utility 
consultant. I ama senior partner in the firm of Van Scoyoc & Wiskup. 

The Cuarrman. And who? 

Mr. Van Scoyoc. Wiskup, with offices at 1009 19th Street NW. 
That isin Washington, D.C. 

e Cuamrman. How long have you been consultant, in the con- 

sultant business ? 

Mr. Van Scoroc. Since July 1954. 

743 
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The Cuarrman. What was your occupation prior to that tine) 

Mr. Van Scoyoc. For 16 years prior to that I was an employes 
the Federal Power Commission. fy 

The Cuatrman. In what capacity ? 

Mr. Van Scoyoc. Originally as in the capacity of Chief of th 
Commission’s Division of Original Cost and for the past—and fo 
the 9 years prior to my resignation I was Assistant Chief of the By 
reau of Accounts, Finance and Rates. 

The Cuarrman. Mr. Lishman, you may proceed with such questions 
as you may have. 

Mr. Lisuman. Mr. Van Scoyoc, is it correct that you're not gp. 
pearing as a voluntary witness and that you are here pursuant to, 
subnena of the subcommittee? 

Mr. Van Scoroo. That is correct. 

Mr. Lisuman. Mr. Chairman, I would like to have the record 
indicate that Mr. Van Scoyoc is here pursuant to a subpena dated 
May 11, 1960, and served on him on that day. 

Will you please state for the record your education and bac. 
ground, Mr. Van Scoyoc? 

Mr. Van Scoyoc. I am a graduate engineer from Oregon State Cy. 
lege in 1927. After graduation I took courses in accounting, and cop. 
sider myself both an engineer and an accountant, specializing in pub. 
lic utility matters. 

Mr. Lisuman. What has been your experience in the field of publig 
utility regulation ? 

Mr. Van Scoyroc. Immediately after leaving college I entered the 
employ of the then Public Service Commission of Oregon as assist. 
ant engineer, and spent approximately the next 10 years with that 
Commission, and at the time I resigned in 1938 to come with the Fed- 
eral Power Commission, I was chief accountant and examiner, 

My employment with the Oregon commission was broken by ap. 
proximately 14 months as an employee of the Portland Electre 
Power Co. I have already referred to my employment by the Fed: | 
eral Power Commission for a period of approximately 16 years. That 
was interrupted by 39 months of military service during World 
War II. 

My consulting practice or our consulting practice, rather, consists 
of furnishing technical assistance and advice to clients who are pri- 
marily municipalities, State regulatory commissions, other govem 
mental agencies, trade organizations, industrial customers and pr: 
vate utilities. 

Mr. Lisoman. Have you appeared in rate proceedings before State 
commissions and the Federal se Commission ? 

Mr. Van Scoyroc. Yes, sir. I participated and appeared before- 
appeared in a number of rate proceeding both before the Federal 
Power Commission and State regulatory commissions. oil | 

Mr. LisuMan. Have you testified in proceedings before the utility 
regulations commissions in the States of Arkansas, California, Colo 
rado, Louisiana, Maine, Michigan, Missouri, Oregon, Rhode Island, 
Washington, and West Virginia? 

Mr. Van Scoyoc. Yes, sir, I have. 

Mr. LisuMan. Have you testified before the Federal Power Com: | 


RN 


mission in 18 important proceedings involving primarily the rates ol 
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natural gas companies, but also including proceedings involving cer- 
tificates of public convenience and necessity ? 

Mr. Van Scoyoc. Yes, sir, I have. 

Mr. Lisuman. Have you also testified before the Canadian Royal 
Commission on Energy in the Province of Alberta, Canada, Public 
Utilities Board ¢ Sri G 

Mr. Van Scoroc. Yes, sir. i ses 

Mr. Lisoman. Have your professional qualifications been recog- 

’ State / 
EE gcovoo.. I am a registered professional engineer in the 
State of Oregon and in the District of Columbia. _ 

Mr. Lisuman. Are you a member of any technical or professional 

jeties ? 
ee ai Scoyoc. Yes, sir, I am a member of the National Society 
and the District of Columbia Society of Professional Engineers, and 
[am also a charter member of the Federal Government’s accountants 

on. 
oon Did you appear as a witness before the Federal 
Power Commission in the Colorado Interstate Gas Co. case 4 

Mr. Van Scoyroc. Yes, sir, I testified in the consolidated dockets 
Nos. G-2260 and 2576, and also in docket G-11717. 

Mr. Lisuman. Whom did you represent ? 

Mr. Van Scoyoc. I represented the city and county of Denver, 
Colo. ; 

Mr. Lisuman. Mr. Van Scoyoc, I would like to hand you a mimeo- 
graphed copy of a letter dated May 22, 1957, addressed by you to Mr. 
John C. Banks, city attorney, city and county of Denver and ask if this 
is a correct copy. : 

Mr. Van Scoroc. This appears to be a copy of the letter which I 
wrote to Mr. Banks on May 22, 1957. In this connection, Mr. Lish- 
man, I would like to make it very clear on the record that such letter 
was not obtained from me. 

Mr. Lisuman. I was going to make that clear on the record myself, 
Mr. Van Scoyoe. 

Mr. Van ra: Thank you. 

Mr. Lisuman. I understand in one sense of the word you were not 
appearing here as a voluntary or willing witness and the reason you 
were subpenaed was that in the course of our staff work we came across 
this letter in a file, and unknown to you we managed to secure a copy 
of it, and that is why you are here this morning. 

Now, in view of the importance of this letter, I think I would like to 
have you read it into the record. 

Mr. Van Scoyoc. You would like to have me read it, sir? 

Mr. Lisuman. Yes, sir. 

Mr. Van Scoroc (reading) : 


May 22, 1957. 
Mr. Jonn ©, Banks, 


City Attorney, City and County of Denver 
Denver, Colo. 


Dear Mr. BANK: I received your letter of May 17 re Colorado Interstate’s 
“bankruptcy” claim and do have some observations which are forwarded for your 
consideration. 

In the first place, Colorado’s claim that it will go into receivership if the 
Examiner's decision in Dockets Nos. G-2260 and G-2576 is allowed to stand is 
puerile nonsense, Colorado has in fact paid its bond interest and preferred stock 
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dividends in 1956 and in 1957 to date. It will continue to do so as the 
collected in Docket G—2576 will not be reduced until after the Com 
and that is unlikely before July 1, 1957, when they will be super 


Tates bej 
Mission g 


higher rates in Docket G—11717. Seded by the F 


The rates effective July 1, 1957, will ultimately be set so as to provide 
with at least all costs prudently incurred plus a rate of return ad 
Colorado to pay its bond interest and dividends on preferred and com 
So there is not the slightest danger of Colorado going into receivership 9 
score. “me 


The only theoretical threat to Colorado’s solvency would be its inabili 


Colorady 
Cquate frp 


cooks a ; t 
the liability arising out of having to make the refunds called for by the Raa 
decision. This Colorado should be prepared to do as it undertook to refund . 


or all of the increase in rates when it filed for each increase in Dockets G9, 
and G-2576. If Colorado is unable to refund the money rightfully belongin 
the ratepayers and held in trust by Colorado, it is due to incompetent Managem > 
rather than error in the Examiner’s decision. Colorado’s management had n 
right to dispose of the moneys collected subject to refund in such a way ng 
be unable to make a full refund if called upon. We know that Colorado 
most of the funds collected, less income taxes thereon, to construct the Rock 
Springs line. The testimony of August Belmont in G—10176 indicates Colorady 
can easily raise the necessary cash. 

If Colorado’s operating or capital costs subsequent to the test period in G-2573 
were increasing during 1955 and 1956 to such an extent that a decision on the 
traditional rate base method in G—2576 would threaten the solvency of Coloraiy 
then its management in whose peculiar knowledge the facts rested, should have 
promptly filed for an additional rate incerase to cover such costs. In the fag 
of the City of Detroit case, which was well known to Colora”o’s managemey 
I believe it would be a dereliction of duty on the part of such management jf} 
gambled the payment of interest on its bonds on the hope that it would be allows 
the field price principle. It would appear that Colorado’s management eithe 
(1) was doubtful as to the prudence of the incurrence of the large increases jy 
costs in 1956, or (2) it did not wish to bring the facts to public notice while the 
Beatrice project proceeding was still open. In any event, the Examiner’s decisin 
has brought the matter out from under the table. 

What Colorado has done in the tabulation attached to its “bankruptcy” letter 
to its directors is to show the effect of the Examiner’s decision which was basel 
on the use of the year 1954 as a test period on the company’s income statement 
for 1954. 1955, 1956 and the first 3 months of 1957. This shows that while the 
year 1954 was satisfactory, Colorado’s earnin’s position deteriorated slightly 
in 1955 and then drastically in 1956 and into 1957. While inferring that this 
deterioration was due to the Examiner’s decision, Mr. Mueller was very earefil 


mon Stock | 


t 
$ 
. 


to refrain from stating what principle in the Examiner’s decision was causing © 
Colorado to go broke. Colorado’s G—2576 increase in rates effective February |, | 


1955, was due almost entirely to the use of the field price principle and not for 
the purpose of recovering increases in operating or capital costs. Of cours, 
Colorado did not dare claim during the hearings in G—2260, G—2576, that it wouli 
be unable to meet its bond interest if the field price principle is disallowed no 
has it so stated in its reports to its stockholders. Colorado’s real complaints 
that the rates in the Examiner’s decision will not produce the allowed 6 percent 
rate of return when these rates are applied to years later than the test peri 
used in determining the rates. 

While we have not completely checked out all the figures in the tabulation 
they appear to correctly show the effect of the Examiner’s rates on Colorato 
What has happened is that Colorado incurred large cost increases in 1956 whieh 
were not placed in the record in G-2576 and which the Examiner had no way 0 
consider, The three principal items were depreciation on the nortion of th 
Rock Svrings line from Denver to Laramie, other taxes and purchase gas costs 


According to the tabulation, revenues from sales increased $1,029,191 while th | 


cost of purchased gas increased $3,083,794. This large increase in the cost of gs 
supply shows what a terrific bind the management of Colorado has gotten itself 
into primarily by reason of the Beatrice project. During 1956 and also in 1%, 
Colorado started acquiring substantial blocks of gas reserves under gas purchi* 


aC 


contracts, obviously with a view toward being able to make a showing of ample | 
reserves in its Beatrice certificate proceeding. However, contrary to the pt | 
‘cedure adopted by! other pipelines in projects of this sort, Colorado entered foto 


substantial take-or-pay-for commitments for gas to be purchased commencing 
at once, without providing for deferral of deliveries until the Beatrice line was! 
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cape by Colorado if the Beatrice project was not certificated. For- 
Colorado did make the second block of gas to come from Pacific North- 
tingent on the Beatrice project or it would be in a worse fix than it is. 


or for es 
tunately, 


on 
ree went on, Colorado had to take delivery of these purchase gas com- 


mitments at prices around 15 cents per Mcf. Having acquired a current gas sup- 
ly in 1956 far beyond the needs of its present customers and being unable to sell 
Pnort-term gas to anybody except Natural Gas Pipeline, Colorado cut back on 
its own production in the west Panhandle Field. This cutback was so severe 
that Colorado produced considerably less than its allowables in 1956 and even 
had to pay royalty owners a royalty on gas which was not in fact produced to 
avoid drainage suits, as the practical effort of losing allowables is to let the 
other fellow drain gas from under your acreage. So that the reserves in the 

Panhandle Field which were supposedly committed to the Rocky Mountain area 
in the G-1326 merger were and are currently being drained away by other parties 
while high priced purchased gas is being shipped to Denver and the rest of the 
Rocky Mountain region. k : ! 

To sum it up: In 1956, (1) Colorado was forced by its own managerial policies 
to buy high-priced (15 cents) gas; (2) Colorado was forced thereby to cut back on 
its own low-cost Panhandle Field gas production ; (3) Colorado could only reduce 
its costs by about 2% cents per Mcf. on its own production which was cut back, 
as the balance of its production costs are relatively fixed; (4) the cost situation 
was aggravated because a portion of the Rock Springs line was installed in 1955 
and other non-revenue-producing plant was added in 1956 in anticipation of the 
Beatrice project and, (5) the completion of the Rock Springs line was imminent 
with its attendant high costs and low usage (it was placed in service on Janu- 
ary 28, 1957) along with the taking of high-cost gas from Pacific Northwest. 
Colorado did not mention any of these circumstances in the G—2260, G—2576 
hearings, which closed in April 1956, although its management was unques- 
tionably fully aware of them. As a matter of fact, Colorado did not even ask 
for a shortening of suspension period in its G—11717 filing to make the effective 
date of the new rates coincide with the date the Rock Springs line was placed in 
service, although Colorado had stated in the hearings on the Rock Springs line 
certificate that a rate increase would be necessary when the line went into 
operation. 

Colorado's management apparently was willing in 1955 and 1956 to take the 
risk that it would obtain the extra profit above a fair return from the field price 
principle which would bail it out of its take-or-pay-for gas purchase commitments 
and the high costs attendant on the Rock Springs line until it could obtain the 
Beatrice project certificate. Finally, toward the end of 1956, the pressure of 
mounting costs became so great that Colorado’s management decided to file the 
G-11717 increase as a protective measure. The G—11717 rates were based on 
the estimated operations for 1957 without inclusion of the Beatrice project. Of 
course, the 1957 operations will be worse off than 1956 insofar as the financial 
bind which Colorado’s management has gotten into is concerned. The high cost, 
low utilization Rock Springs line will be in, the high-cost purchased gas will 
be in and the low-cost Panhandle production will be cut deeper with payments 
to royalty owners for gas not taken. Further, the recently certificated supply line 
to the Macane-Laverne Fields will be in service and add to the operating costs 
along with the cost of gas purchased from these fields. Colorado’s management 
has gotten so desperate, it even agreed that the stockholders would bear the cost 
of A ~aeeon line in future rate proceedings if the Beatrice project does not 
go through. 

If the Commission ultimately has to decide Dockets G—2260 and G—2576 as a 
closed period ending June 30, 1957, on the conventional rate loss method, it 
appears unlikely that the rates set out in the Examiner’s decision will be allowed 
to stand beyond the year 1955 in the face of Colorado’s showing of increased costs 
in 1956, although there is a substantial body of law in favor of setting rates 
on a test-year basis and placing the burden on the company to file for increased 
rates when its costs get out of line. In this event, assuming Colorado’s present 
figures are current, the question will be squarely put in the reopened proceeding 
as to whether Colorado’s present Rocky Mountain customers should be freed 
wane up the check for substantial abnormal costs which (1) would not have 

incurred if Colorado were not reaching out for a huge expansion to increase 
sales to Chicago, and (2) would not have been incurred if Colorado’s manage- 
er sm protected itself in new purchase commitments madé in anticipation 
e Beatrice project with either cancellation options in theevent the project 
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did not materialize or options to offer taking gas if the proje 
or some other form of protection. 


ct were delayeg 


If there is any further information you desire, please let me know. 
Sincerely, 


MeELWwoop W. Van Scorog, 
Mr. Lisuman. Mr. Van Scoyoe, are you familiar with the fact thy 


this Colorado Interstate refund case was finally disposed of py 
settlement agreement approved by the Commission? “* 

Mr. Van Scoyoc. Yes, sir. 

Mr. Lisuman. Are you familiar with the facts that led UP to th 
settlement disposal ? ; 

Mr. Van Scoyoc. I am familiar with a lot of facts, Mr. Lishmay 
in connection with the settlement proceedings, whether all of the 
facts, I can’t say. 

Mr. Lisuman. Well, would you say that this kind of a disposal of 
a proceeding was customary? Or had been customary up to thy 
time ¢ ; 

Mr. Van Scoroc. There have been many rate case settlements anj 
im that sense, yes; it was customary. However, I think there wen 
certain aspects of this settlement which were abnormal or strange, 

Mr. Lispman. What were these abnormal or strange aspects of this 
particular settlement / 

Mr. Van Scoyoc. Well, I think the most abnormal phase of it thy 
I can recall 

Mr. Lisuman. To make the record clear, if I may interrupt, didn} 
his settlement cover dockets 2260, 2576, and 11717 ¢ 

Mr. Van Scoyroc. Yes, sir. 

Mr. Lisuman. Those are the three dockets covered by the settle. 
ment ¢ 

Mr. Van Scoyoc. Yes, sir. 

Mr. Lisuman. Now if you will continue, please. 

Mr. Van Scoyoc. The most abnormal aspect of the settlement was 
the fact that the Commissioner, one or more Commissioners, partic- 
pated in the negotiations apparently. 





Mr. Lisuman, Who did they participate in the negotiations with! | 


Mr. Van Scoyoc. My only information on that, Mr. Lishman, is 
from what, has appeared in the press and from my reading or from 
the facts developed during the time I was in attendance at thes 
hearings. 

Mr. Lisuman. Well, did they negotiate with your client? 

Mr. Van Scoyoc. I donot know. Maybe I should explain just what 
the situation was and what part I played in it, and so that the record 
will be clear on that. 

Mr. LisoMan. Yes, sir. 

Mr. Van Scoyroc. In about February 1958, Colorado Interstate sub- 
mitted to its customers and intervenors in dockets G-2260 and 25763 
proposed settlement of two dockets. About a month later they sub 
mitted a further proposal—— 

Mr. Lisuman. Do you recall the amount of that proposed settle 
ment ? 

Mr. Van Scoyroc. Yes, sir; I can furnish that. The first offer was 
an amount of $22,839,365, including interest, and that covered the 
period January 1, 1954, through June 30, 1957. 

Mr. Lisnman. And that was on the first two dockets. 
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Mr. Van Scoyoc. Yes, sir. 

Mr. Lisaman. And to whom was that offer made ? 

Mr. Van Scoyroc. Well, that offer was directed to the customers of 
Colorado Interstate, and the intervenors in that case, which included 
the city and county of Denver. : 
Mr, Lisuman. How many customer parties were there in that case / 
Mr. Van Scoroc. I should say that there were probably 10 or 12 
stomers who were involved. 

Mr. Lisuman. And these are distributors ? ee 

Mr. Van Scoyoc. They are distributors, plus one pipeline com- 
pany, Natural Gas Pipe Line Co., of America, which is a large cus- 
tomer of Colorado and carries the gas to the Chicago, IIL, area. 

Mr. Lisnman. Do you know what happened with respect to that 
first offer of settlement on the first two dockets? Bb 

Mr. Van Scoyoc. Well, that offer of settlement was modified by the 
offer of settlement to include docket G—11717, which brought the total 
amount offered up to $24,295,395, including interest. 

After those settlement offers were received, I was requested by coun- 
sel for the city and county of Denver to make an analysis of the settle- 
ment proposals, which we did, and we prepared a counteroffer to settle 
the cases. 

Mr. Lisuman. What was your counterproposal ? 

Mr. Van Scoroc. Our counterproposal encompassed a refund of 
$40,291,000, plus interest, and it covered the three dockets through 
the end of the calendar year 1957. 

Mr. Lisuman. And that plus interest, would that amount to approx- 
imately $5 million or more ? 

Mr. Van Scoyoc. No: it depended at the point to which interest was 
carried. I think at that time we probably carried it up to June 30, 
1958. Lean, I think, ascertain that figure 1f you would like to have it, 
from my files. 

Mr. Lasuman. I would like to have it. 

Mr. Van Scoyoc. I just can’t put my finger on that exact amount. 

Mr. Lisuman. Could you supply it? 

Mr. Van Scoyoc. Yes; I think it was in the neighborhood of abuut 
$6 million. 

Mr. Lisuman. Yes. So that would have been approximately a $46 
million counterproposal in behalf of your client, the city of Denver? 

Mr. Van Scoyoc. Yes, sir; that is right. 

Mr. Lisuaan. That is as of June 1957. 

Mr. Van Sooroc. No. That would be as of December 31, 1957, with 
respect to principal and carrying the interest up to June 30, 1958. 

Mr. Lisuman. Yes, sir. 

Did any other of the customers join in that counterproposal with 
your client ? 

Mr. Van Scoroc. Yes. A number of the customers at the initial con- 
ference agreed to support the proposal, some with reservation, how- 
ever. 

However, when it came down to the final negotiations with the com- 
pany and with the Commission staff present, and where Colorado In- 
terstate had raised its initial proposal up to an amount of $32,400,000, 
certain of the customers were willing to accept that. proposal. 

Mr. Lisuman, Mr. Van Scoyoc, in making this counterproposal did 
you and the customers take into account the amount of refund that: 
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had already been recommended by the Federal Power Commisgioy, 
aminer ? ad 
Mr. Van Scoyoc. We approach it in a little different way, Mr List 
man. The counterproposal was based upon the principles set out i 
the examiner’s decision. But so far as the dollars were concerned, Co 


orado Interstate had furnished detailed figures supporting their te 


| 
B 
£ 
' 
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posal. Those figures incorporated a good deal of actual cost infos. | 


mation for the years 1955, 1956, and 1957, which was not before the 
examiner, 
We took that information and made certain adjustments to thoy 


figures in line with the principles which were set out in the examiner | 


decision, and we also took into account the fact that Colorado Inter. 
state had purchased a great deal of gas at high prices which wa 
not needed for the Rocky Mountain area, and our proposal included) 
adjustment to eliminate a portion of that excess gas. 

Mr, Lisuman. Well, in your view, how much had the Federal Powe 
Commission examiner recommended as a refund in these three dockets! 

Mr. Van Scoyoc. The examiner did not recommend a refund othe 
than in the two dockets, the first two dockets, Mr. Lishman, and on jij 
basis our calculations indicated approximately $40 million, plus inter. 
est, and that would carry up through July or through, June 30, 1957, 

Mr. Listrman. What was that approximate total ? 

Mr. Van Scoroc. Probably in the neighborhood of $45 million, 

Mr. Lisrwan. Coming back to docket 17717, was an examiner ap. 
pointed in that proceeding? 

Mr. Van Scoyroc. Yes, sir, Examiner Marsh. 

Mr. LisuMan. He is the chief examiner? 

Mr. Van Scoroc. He conducted the hearings or presided at the 
hearings; yes, sir. 
; heey LisuMan. Were hearings held and evidence presented befor 
mM ¢ 


Mr. Van Scoyroc. Yes, sir; hearings were held, evidence presented, | 


and briefs written. 

Mr. Lisuman. It was all ripe for decision. 

Mr. Van Sroyoc. It was about in that stage; yes, sir. 

Mr. Lisuman. Did the examiner issue a decision? 

Mr. Van Sroyoc. He did not. 

Mr. Lisuman. Now, Mr. Chairman, at this time, I would like to read 
into the record an extract from a recent decision by a U.S. judge con- 
cerning the situation wherein the SEC, after a trial examiner had been 
appointed, had taken evidence, briefs had been filed, and the matter 
was ready for decision, the Commission withdrew the case from the 
examiner and the court, in its opinion stated that that was not a com 
mendable exercise of discretion and I would like to read this extrac 
from the decision of Judge Ford of the U.S. District Court of Mass- 
chusetts rendered April 20, 1960, in the matter of an application of 


—EEE 


Securities and Exchange Commission to enforce compliance with at | 


order under section 11(b) of the Public Utility Holding Company 
Act. of 1935 relating to final allowance of fees and expenses re Inter: 
national Hydro-Electric System, and I quote from the court’s opiniol, 
and the docket number in that case is civil action No. 2430. 


An aspect of this case that gives concern is why, after appointing a hearing 
examiner to preside in the matter of final application for approval of fees and 


ot 
allowances for expenses for services rendered in connection with the reorgalla § 
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of IHES, the Commission failed to permit him, after the examiner presided 
tion ’ 


rings, to render his report. sad 
“no the question as to whether it was not compulsory for the Commission 


the Administrative Procedure Act to appoint a hearing examiner as the 
oeinsion argues in its brief, yet having appointed one, what was the reason for 


; report to be filed? 
ee cemee of a hearing officer’s report is pointed out in United Corpora- 


‘on supra, page 178. (249 F. 2d 168.) The reasonable conclusion to be drawn 
i jrocedure is that certain members of the staff of the Commission had 
pie wanted an interference from a hearing examiner whose findings 
= have to be considered in determining whether the Commission’s order was 
eae py substantial evidence. To appoint a hearing examiner and prevent 
om filing a report which was requested by applicants and of which 
applicants could have the benefit, even if there is no legal requirement, was not a 


commendable exercise of discretion. 

Now, Mr. Van Scoyoc, I would like to ask if the procedure of settling 
the Colorado Interstate case does not represent an abdication of the 
regulation of a utility and introduce what I have formally called 
regulation by negotiation ? ; ‘ p.. 

Mr. Van Scoyoc. Well, it is regulation by negotiation. However, I 
think it must be borne in mind that rate case settlements, and T have 
participated in a great many of them, the figures which are presented 
there generally are in accord with the precedents of the Commission, 
which have been put in opinions and court decisions which have passed 
on those opinions. 

There are in many cases some new issues that come up, and there are 
differences of opinion as to what the proper rate of return may be, 
what the proper depreciation rates are, and also the other questions 
which are traded out, so to speak, in the final settlement without the 
Commission ever passing on those particular issues. 

Mr. Lisuman. Mr. Van Scoyoe, do you think it is in the publie in- 
terest for members of a regulatory commission to bargain with utility 
customers who have no incentive to keep the amount of refund down— 
have no incentive to make the refunds large? 

Mr. Van Scoroc. Well, I am not quite sure I understand your ques- 
tion. 

Mr. Lisuman. I will put it another way. Isn’t it correct that the 
distributor customers of Colorado Interstate, if they had to pay, if 
there was no refund or if there had been a high refund, would have 
passed that along to their customers in turn ? 

Mr. Van Scoyoc. In most instances the amounts or refund which 
the distributing utilities obtain through either settlement or Commis- 
sion action are passed on to their customers. 

Mr. Lisnaan. And that means the householder and the ratepayer? 

Mr. Van Scoyoc. Yes, sir; that is right. 

Mr. Lisuman. What incentive does the distributor have to compel 
the payne company to provide a greater refund? 

Mr. Van Scoyoc, Well, certainly there is a general incentive, T 
think, to keep your costs at the lowest level. However, it is my ex- 
perience in rate settlement procedures that the distributors in many 
areas will not challenge the proposal of the pipeline companies? 

Mr. Lisrxman. I wish to state here for the record that we have sent 
letters to the customer distributors in this case, and we have received 
no answers. They show no interest apparently whatsoever in the cor- 
Tectness of the amount of refund that might have been ordered. 
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Mr. Van Scoyoc. The only place that I know of where the dig 
tributors have become greatly concerned and when I say distributors 
I want to be sure that it is known that there are some exceptions, when 
the distributors will vigorously contest the rates of a pipaling company 
are where their economic ceiling at which they sell gas would }y 
threatened. In other words, where they feel that the price of 9 
is getting so high that they may curtail their market or compel they 
to lose a market, and then they will take a much stronger positio, 

Mr. Lisuman. In this settlement negotiation who baneadnaal for the 
householder ? 

Mr. Van Scoroc. Well, the staff of the Commission is one, and aly 
the intervenors, such as the city and county of Denver in this ay 

As a matter of fact, if it had not been for the city and county of 
Denver in this case there would never have been any cases, ; 

Mr. LisoMan. Well, is it correct that in this business—— 

Mr. Van Scoyoc. No refund. 

Mr. LisumMan. That the pipelines exercise considerable pressure 
distributors. 

Mr. Van Scoyoc. Yes; they do, and that is because the Natural Gy 
Act, in my opinion, has a serious defect in it. 

Mr. Lisuman. What is that defect? 


Mr. Van Scoyoc. It does not place a public utility responsibility o | 


the pipeline companies. And may I amplify that in this way? 
leat soncteas?. Yes, sir. 

Mr. Van Scoyroc. That the distributors are virtually at the merey 
of the pipeline companies with respect to gas needed to take care of 
the growing requirements of their customers. And to expand int 
new markets. Therefore, when you have situations involving cer. 
tificate applications before the Federal Power Commission, and i 
rate case procedures, the distributors are reluctant to do battle with 


the pipeline companies because there is a threat hanging over them | 
constantly that they will not get additional gas to supply the growing 
5 


requirements of their markets. 


Mr. Rocers. Would the gentleman yield for an observation at that | 


point for a question, Mr. Chairman ? 

The Coarrman. Mr. Rogers. 

Mr. Rocers. Mr. Van Scoyoc, do I understand you to say by that 
statement that you feel that gas itself should be public property and 
should be subject to being taken over by pipeline companies to be put 
into any place where there is a demand for further gas? 

Mr. Van Scoyoc. No, sir, you have misunderstood my answer to 
the question. 

Mr. Rogers. Where is the pipeline company going to get this gas 
that you say they are going to be required to furnish to these addi 
tional people? 

Mr. Van Scoyroc. The pipeline company will get the gas either by 
buying it from producers or by producing it from their own leases, 

Mr. Rocers. Well, do.you mean to tell me that the gas belonging to 
the pipeline company or the gas that can be purchased by the nel 
company then becomes the subject of public property ? 

Mr. Van Scoyroc. It is not public property, Mr. Rogers. It is Ee 
vate property, but it has been dedicated to a public use. When they 
dedicate their business to supplying a public service, then they am 
subject to certain regulatory control. 
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rs. And your position is—— 

- va" Scoroc. They cannot abandon that service under the law. 

Mr. Rogers: Your position is that pipeline company ought to be 
forced to go out and buy more gas or to use its own reserves, if it 
has reserves, to meet all demands in the given area? Ti 

Mr. Van Scoroc. Yes, sir, just exactly as the local electric utility 
is compelled to meet all the demands in its service area. 

Mr. ers. Well, now, is the local electric company compelled to 
meet all of the demands in its area ? 

Mr. Van Scoroc. Yes, sir, unless they can show that they are eco- 
nomically unfeasible. 

Mr. Rocers. Why was it that REA was formed ? 

Mr. Van Scoyoc. I beg your pardon ? 

Mr. Rocers. Why was it that REA was formed? 

Mr. Van Scoyroc. Because they did not want to, apparently the 
electric utilities did not go out into the country far enough, they said 
the projects were economically unfeasible. — 

Mr. foams. Well, now you are following policy as I understand 
you, to force the gas companies to get into a position that could very 
easily be uneconomical or economically infeasible. { 

Mr. Van Scoroc. No, sir. If it is not economically feasible then 
of course they should not be compelled to extend their service, but 
the burden should be on them to show its economical infeasibility. 

Mr. Rogers. The burden ought to be on them to show it, why are 
you going to put the burden on them to show it? 

Mr. Van Scoroc. Because they have dedicated their their property 
to a public service and in return for the privileges that they obtain 
they have to stand some of the burdens. 

Mr. Rocrrs. And you would block that market to any other com- 
pany coming in there, in other words, you would create a monopoly in 
which every company was there and say “The burden is on you to show 
that it is not economically feasible for us to require you to go out into 
that market.” 

Mr. Van Scoyoc. Yes, sir. 

Mr. Rocers. Well, wouldn’t that be blocking it to any other com- 
pany that wanted to go into business to get a new market ? 

Mr. Van Scoyroc. I think that they must have the protection of 
their market, such as it is a very common practice to have service 
areas, and utility companies are given exclusive right to serve within 
those areas. 

Mr. Rogers. Well, but you are simply taking the position that you 
are creating an exclusion against anyone else going into that business 
even with new markets developing? 

Mr. Van Scoyoc. No, not with new markets developing, sir. 

_ Mr. Rogers. Well, it is new markets developing when people move 
into areas and that is where all of your gas demand is coming from 
is because of the increasing population in the cities, is it not? 

_Mr. Van Scoyoc. The distribution, so far as the distribution utili- 
tes are concerned, who serve at retail, they have that obligation, that 
obligation is presently imposed upon them to serve those areas, if it is 
part of their franchised territory. 

My point was simply this, that pipeline companies, I believe, should 
take care of the growing requirements of their customers, 
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Mr. Rocers. I will go into that further a little later on, but yw) 
won't it be if you are going to follow the philosophy you are advead 
ing here why wouldn’t it be just as well for the Government to » 
ahead and take the thing over and see all the gas belongs to the (yy. 
ernment and we are going to put it where the people need it and y 
are going to charge you a certain price and that is all that can 
done. 

Mr. Van Scoyoc. I think that is an entirely different issue, 

Mr. Rogers. What? 

Mr. Van Scoyoc. I think that is an entirely different issue, Jf 
something I am not advocating. 

Mr. Rogers. I would hope not. Thank you, Mr. Chairman. 

Mr. Lisuman. Mr. Van Scoyoc, do I understand your testimony y 
mean that without the intervention of the city of Denver there would 
have been no refund at all in this matter ? 

Mr. Van Scoyroc. Yes, sir; that is correct. 

Mr. Lisuman. Why not? 

Mr. Van Scoyoc. Because when it came to the hearings in Dockets 
Nos. G-2260 and G-2576 the city and county of Denver, and I should 
correct my statement to include the Public Service Commission 9 
Colorado, those were the only two parties to the proceeding who op 
posed the use of the field price principle with respect. to the gas pm 
duced by Colorado Interstate in the West Panhandle Field and thats 
substantially the full amount of the refund is related to that principk, 

Mr. LisuMan. In your testimony as I gather it except for the in. 
sistence of those two parties, the Federal Power Commission would 
have wholly failed to protect the consumer in this refund matter, 

Mr. Van Scoroc. Well, I wouldn’t want to subscribe to that state. 
ment that they had wholly failed. I don’t know what the Fedem| 
Power Commission would have done had a different set of circun- 
stances been placed before them. 


Mr. LisHMAn. But you testified that but for the intervention of | 


those two customer consumers there would not have been any refund 

Mr. Van Scoyroc. There would not have been really any rate case, 

Mr. Lisuman. Well, what do you think about the propriety of 
Commissioner approaching, let us say the Colorado customers and 
negotiating a settlement of the refund proposed by a hearing ex 
amiiner ¢ 

Mr. Van Scoyoc. Well, that is a difficult question to answer, Mr. 
Lishman. 

Mr. Lisuman. I know it is very difficult for you because you appear 
before the Comission. But I would like the record to have the benefit 
of your expert opinion. 

Mr. Van Scoroc. Let me say then that I would not consider it 
good practice. 

Mr. Lisoman. Why? 


ee 


Mr. Van Scoyroc. I do not feel that that is the appropriate role of | 


the Commission or the individual Commissioners to negotiate with 
parties to settlement proceedings. 'The Commission has a staff which 
has the duty of protecting the public interest, and has traditionally 
participated in rate settlement proceedings. 

Mr. Rogers. Mr. Chairman, may I ask one thing there to clear the 
record, if the gentleman who is the witness now would define what he 
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means by public interest, I think that is the key to this. Who he 
thinks is included in the public interest | 

Mr. Van Scoyoc. Well, I think you have to consider the proceeding 
then itself in defining public interest, and in this proceeding public 
interest. would include, of course, the ultimate consumers, it would 
include the customer companies of Colorado, it would include the 
Colorado Interstate Gas Co., and it would include all the people who 
may be affected one way or another by this proceeding. : 

But basically, I consider the purpose and intent of the Natural 
Gas Act, it was the protection of consumers, and I think that is the 

rimary public interest in a rate proceeding. ' 

Mr. Rogers. If the Chairman will permit me one more thing, the 
truth about that is, Mr. Von Scoyoc, foremost in your mind is the 
consumer, the end user of the goods to be considered is the No. 1 

ublic interest thing disregarding the rest of the people involved in 
this regardless of who owns the private property in the first instance, 
isn’t it ¢ 
"Vir Van Scoroc. No, sir, that is not correct, sir. I do not disre- 
gard the interest of the other parties in the proceeding, and the first 

rinciple of regulation is being fair, and that is my criterion that I 
a followed throughout my 30 years of work in this field. 

Mr. Rocers. Thank you, sir. 

Mr. Lisuman. Mr. Van Scoyoc, do you know Mr. Joseph S. Nigro? 

Mr. Van Scoroc. Yes, sir. 

Mr. Lisuman. Is he chairman of the Colorado Public Utility Com- 
mission @ 

Mr. Van Scoroc. I believe he is. 

Mr. Lisuman. And have you heard the testimony of Commissioner 
Kline that he discussed this refund situation with Mr. Nigro? 

Mr. Van Scoyoc. Yes, sir. 

Mr. Lisoman. Were you invited to participate in that discussion ? 

Mr. Van Scoroc. Personally, no, and maybe I should explain again 
in order that there not be any unfair inferences drawn from my testi- 
mony. We had our first settlement conference at the end of March in 
1958. We, the parties would not agree, the staff presented a counter- 
proposal and there was no settlement. We then indefinitely recessed 
the settlement procedure. 

Pe ollowing that the Commission issued its decision, that was in June 
of 1958. 

The next point of reference, so far as settlement, so far as I was 
personally concerned or any member of our firm, was in November 
of 1958 when we received from Mayor Nicholson a copy of a proposed 
settlement which included a good deal of financial and statistical ma- 
terial. We were requested by Mayor Nicholson to analyze that pro- 
posal, and to comment upon it, which we did. And we did that in the 
light of the Commission’s decision, in the light of what we thought our 
chances would be if we ever took the case to court, and we came up 
with a figure which I recommended be the bottom figure for the city 
and county of Denver in the light of all the history that had gone on. 

I heard nothing further with respect to the settlement other than 
a telephone call from the mayor stating that he wanted to know if I 
was still sticking by my figure and I told him yes, and he told me he 
was under very heavy pressure. I didn’t ask him from whom he re- 
celved the pressure or anything more about it. 
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The next thing that I knew was that the Commission had issued gy 
order approving the settlement. I took no part in the subsequen 
negotiations, if there were any. 

Mr. Lisuman. Was it reported to you that Commissioner Kline tol 
these customer utilities “Get what you can right now and not delay 
any longer” ? : 

Mr. Van Scoyroc. No, sir, I did not know about that. 

Mr. Bennetr. Mr. Chairman, may I ask a question ? 

The Cuarrman. Yes, Mr. Bennett. 


Mr. Bennerr. Did you answer Mr. Lishman’s question as to what 
amount you had recommended in settlement, or did you say that yo | 


had made a recommendation ? 


Mr. Van Scoyoc. I had—we had originally made a counterproposa], | 


and then subsequently in November of 1958, November or early Dp. 
cember of 1958, I gave to the mayor what I considered a rockbottom 
figure which the city of Denver could settle at. 

Mr. Bennett. What was it ? 

Mr. Lisuman. Approximately $46 million. 

Mr. Van Scoyroc. In giving you these figures, we should be very 
careful that we keep in mind the time period covered. 

The figure which I gave was principal of $33,846,827 to December 
31, 1957. 

Mr. LisumMan. Covering what dockets ? 

Mr. Van Scoroc. That covers dockets G—2260, G-2576 and G-11717, 
Now G-11717 continued until February 5, 1958, but my figure of that 
covered only the 4 calendar years, and is not strictly comparable with 
the final settlement figure. 

Mr. Lisyman. And the figure you have just read did not include 
interest ? 

Mr. Van Scoyoc. It did not include interest. I believe I can tell 
you what the difference was. It would have been approximately 9 
million more had we carried it through February 4. 

Mr. Liseman. That is the principal amount. 

Mr. Van Scoroc. That is the principal amount only, yes, sir. 

Mr. Lisuman. About how much would the interest have come to! 

Mr. Van Scoyroc. I don’t know, Mr. Lishman. I can only give you 
an approximate figure because it was my thought all the way through 
that the interest rate having been fixed, and a period of time would 


be known, it was purely mathematical. I was more concerned with | 


the principal amount, rather than the amount plus interest and all my 
comparisons have been made on the basis of principal amount only. 

Mr. Lisuman. Is it correct, then, that approximately—that your 
counterproposal was one of approximately $35 million exclusive of 
interest ? 

Mr. Van Scoroc. Yes, sir, it would mean a little over $35 million 
exclusive of interest. 

Mr. Lisuman. Yes. Now, isn’t it correct that one of the reasons 
why your utility customers gave in to this settlement was that they 
would have been faced with a long period of litigation ? 

Mr. Van Sooyoc. Well, I can’t speak for the utility customers of 
Colorado Interstate, Mr. Lishman. 

Mr. Lisnman. Your client? 

Mr. Van Scoyoc. The city and county of Denver were concerned, 
so far as they were concerned, that was one of the considerations that 
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Jed us to recommend a settlement of less than we thought we would 
he really entitled to. 

The CuairMAN. Before you get too far away from that, let’s go back 
tothe recommended refund. Do I understand that you recommended 
tothe city of Denver, who I assume was your client; is that right ? 

Mr. Van Scoyroc. Yes, sir. 

The CHARMAN. Do I understand you recommended that Colorado 
Interstate refund approximately $33 or $34 million ? 

Mr. Van Scoyoc. A little better than $35 million, plus interest, 
and that would be another $5 or $6 million. 

The CuarrmMan. Well, I don’t understand the analogy here. It 
jsmy information they refunded, or the Commission approved a re- 
fund of approximately $40 million, $41 million. 

Mr. Van Scoroc. Well, that covers the final docket. The settle- 
ment amount which the Commission approved, the principal, that is, 
upthrough February 4, 1958, and with interest computed to December 
3}, 1958, the principal amount was $33,326,530.98, and the interest 
was more than $5 million. So you had about $38.5 million refund 
altogether in the first three dockets up to December 31, 1958. Of 
course, the money was not actually refunded until a little while later 
than that so more interest accumulated. 

The Cuarrman. Well, what did you recommend for that particular 
tine ¢ 

Mr. Van Scoyoc. I recommended a principal amount of a little 
over $35 million. 

The CuatrmMaNn. In other words, they refunded more than you 
recommended ? 

Mr. Van Scoyroc. No, sir; because my figure did not include in- 
terest, and if you add interest to that it would be more than the 
amount which was refunded. 

The CHarrMan. How much more? 

Mr. Van Scoroc. Approximately $2 million more. 

The CuHarrMan. What was the total you recommended. I don’t 
know how this fits into this hearing on improper contacts with the 
Commission in trying to retry these rate cases. I think it does enter 
into the adequate administration of the laws, but I don’t get it, the 
analogy of what you are trying to show and that is the reason I am 
asking these questions. 

If it is a question of who is dissatisfied because their side didn’t 
win, Why that is something else so far as the final decision and I guess 
you would call it negotiations went underway. 

Mr. Lisuman. Mr. Chairman, this is an example of ex parte repre- 
sentations in reverse. This is an example of where the Commission 
went out and conducted ex parte negotiations with utility customers 
and tried to force a settlement on them. So I think it is pertinent 
and relevant to the questions we are supposed to be going into. 

The Cuamman. Well, perhaps so. But the Chair has some reser- 
vations about some of this himself. There has been no question about 
what the Commission has done. That is undisputed in the record 
anywhere, 

Now, if this witness is trying to show something, I am just not 
clear what it is and I would be glad if you could bring us down to 
the point of the difference that you have. 
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Mr. Van Scoyoc. Mr. Chairman, I am not really trying to ghoy 
anything. I am here to answer questions of the committee and g 
the stafl, and I was attempting to answer those questions. 

I certainly don’t want to come up here and retry the Color 
Interstate Rate case. 


Mr. Lisuman. We don’t intend to ask you any questions to retry | 


that either. 


Mr. Van Scoyoc. My figure for principal only, as of, for the 4 | 


calendar years which I call the Denver minimum was $33,846,897, as 


of December 31, 1957, which I thought was approximately $2 million | 


too low covering that period of time. 

The CHarmMan. Very well. 

Mr. Lisuman. And that is a settlement figure. It does not repre- 
sent what you really felt that that customer should receive back?! 

Mr. Van Scoyoc. No. What we really felt was in the counter. 
proposal which the city and county of Denver submitted in the settle. 
ment negotiations. 

Mr. Lisuman. Mr. Van Scoyoc, have you ever had any ex parte 
contract with the members of the Federal Power Commission? 

Mr. Van Scoyoc. I think the answer is “No” and let me explain 
just briefly. 

Mr. Lisuman. Yes, sir. 

Mr. Van Scoyoc. I have only been in the offices of—to visit any of 
the Commissioners only at their invitation. That has occurred o 
two or three occasions. In one case with Comissioner Kline, and sey- 
eral cases with the late Commissioner Draper immediately after I left 
the Commission when he called me up to ask—answer some questions 
concerning work which I had done while a member of the staff. 

Mr. Lisoman. And when Commissioner Kline invited you to come 
to see him, what did you discuss? 

Mr. Van Scoyoc. We discussed the El Paso Natural Gas Co. rate 
proceeding, one aspect of it, involving the issue of Federal income 
taxes. 

Mr. Lisoman. And were you representing a party in that pro 
ceeding ? 

Mr. Van Scoyoc. I was. 

Mr. Lisuman. And was the case under consideration by the Com- 
mission ? 

Mr. Van Scoyoc. Yes, sir. 

Mr. Lisuman. Did you have any misgivings about making that— 
answering that invitation to call on the Commissioner? 

Mr. Van Scoyoc. Well, frankly, I did. 

Mr. Lisoman. Why? 

Mr. Van Scoyoc. Well, it was unusual, and I, being a witness in 
the case, I felt that it might not be the best thing to do. However, I 
decided to call on Commissioner Kline at his request, and I deter: 
mined that I would stick with what was in the record and answer any 
questions that he put to me concerning that particular facet of the 
case. 

Mr. Frynt. Mr. Chairman, could I ask a question at this point! 

The Cuatrman. Mr. Flynt? 

Mr. Frynt. If you thought that was wrong, why did you do it! 

Mr. Van Scoroc. Well, that is a hard question to answer, frankly, 
Mr. Flynt. I knew that Commissioner was new on the job, I felt he 
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was—he wanted to have some—he was searching for information, for 
facts, and I gave him the facts as they were in the record when he 
asked me the questions. 

Mr. Fiynt. That is all, Mr. Chairman. 

Mr. Lisuman. Mr. Van Scoyoc, do you know of any instances when a 
representative of a customer distributor has made ex parte contacts 
with members of the Federal Power Commission ? 

Mr. Van Scoyoc. I don’t know of any personally. 

Mr. Lisuman. Is it a practice among customer distributors to make 
such contacts with the Commission ? 

Mr. Van Scoroc. I don’t know whether it is a practice or not. 

Mr. Lisoman. While you were with the Commission, was it a prac- 
tice ? 

Mr. Van Scoyoc. But I will say that I am sure that representatives 
of distributing utilities have gone into the Commission’s offices, what 
they have discussed, I have no idea. 

Mr. Lisuman. Do you know at what stage of a proceeding they have 
been in the offices ? 

Mr. Van Scoyoc. No, sir; I do not. I have never related it to any 
specific proceedings. 

Mr. Lisuman. Do you have any opinion as to the propriety of repre- 
sentatives of pipeline companies making ex parte contacts with the 
Commissioners after a case has been heard on oral argument and while 
itis pending decision ? 

Mr. Van Scoyoc. I think it is improper for parties to a proceeding 
tomake representations to the Commissioners when they are consider- 
ing a decision in a proceeding. 

Mr. LisumAn. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Rogers? 

Mr. Rogers. Mr. Van Scoyoc, am I pronouncing your name correct ? 

Mr. VANn Scoyoc. That is all right, sir. 

Mr. Rogers. Did I understand you to say you worked for the Com- 
mission at one time ? 

Mr. Van Scoroc. Yes, sir, I was with the Commission for 16 years 
except for a period of military service during World War II. 

Mr. Rogers. Now, when did you leave the Commission ? 

Mr. Van Scoyoc. In July of 1954. 

Mr. Rocers. And what were the circumstances? Did you quit or 

Mr. Van Scoyoc. I resigned from the Commission at that time to 
gointo private practice. 

Mr. Rogers. Private practice of what? Are you an attorney, Mr. 
Van Scoyoc ? 

Mr. Van Scoyoc. No, I am not an attorney, I am using that term but 
I do not practice as an attorney although on occasion I have repre- 
sented parties before the Federal Power Commission but that is very 
rare. Our role is primarily that of a consultant on technical matters, 
rate matters, saetiente matters and that kind. 

Mr. Rocrrs. I mean your practicing then is as an engineer or what? 

Mr. Van Scoroc. Yes, as an independent consultant, engineer, and 
accountant. 

Mr. Rocrrs. What is your background from an educational stand- 
pont? Are youanengineer? 

Mr. Van Scoyroc. Yes, sir, I am an engineer by profession. And 
Tama graduate engineer. 
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Mr. Roaers. You graduated in engineering? 
Mr. Van Scoyroc. Yes, sir. 
Mr. Rocers. That is the source of your qualification for your Work 


that you are doing now, that and your experience in the Federal Power 
Commission ? 


Mr. Van Scoyoc. Yes, and also 10 years of experience with the | 


Oregon Regulatory Commission. 
Mr. Rocrrs. With the Oregon Regulatory Commission ? 
Mr. Van Scoyoc. Yes, sir. 


Mr. Rocers. Then, Mr. Van Scoyoc, you have been most of your | 


life with tax-supported institutions, haven’t you? 
Mr. Van Scoroc. That is true. 


Mr. Rogers. In other words you have been a salaried man for tax. | 


supported institutions ? 

Mr. Van Scoyroc. For about 25 years. 

Mr. Rogers. Yes, sir. 

Now was there any difficulty at the time you left the Federal Power 
Commission? Were you upset about something or was the Federal 
Power Commission upset about your activities ? 

Mr. Van Scoyoc. Well, let me put it this way: I left because I had 
an opportunity to leave, but before that opportunity presented itself, 
I was of the view that my philosophy and that of the Federal Power 
Commission on certain matters were at odds, and I felt that I would not 
be happy there much longer. 

Mr. Rogers. Well, now, that isthe point. You say your philosophy 
was different from the Federal Power Commission. i 

Could you give us a few particulars of how those philosophies 
differed ? 

Mr. Van Scoyoc. Yes, I think the case which had a greater influ- 
ence on my leaving the Commission than anything else, was the Pan- 
handle Eastern Pipeline Rate case, where the Commission departed 
from prior precedents and principles with respect to the use of the 
field price for produced gas, rather than the cost of production, the 
treatment of the issue of gasoline revenues, and the issue of, the issue 
with respect to Federal income taxes. 

Mr. Rocers. Then, after you left the Colorado Interstate case upset 
you more ? 

Mr. Van Scoroc. Well, after I left the Commission, I think the 
first docket of Colorado Interstate had probably been filed at the time 
I left the Commission. 

The second docket had not, and several months after I left the 
Commission, I was employed by the city and county of Denver in 
connection with those pending rate cases. 

Mr. Rocsrs. Go ahead. 

Mr. Van Scoyoc. I was going to say, the same principles which the 
Commission had recognized in the Panhandle Eastern Pipeline case 
with respect to produced gas, was one of the very major issues in 
the Colorado Interstate case. 

Mr. Rocers. What was your philosophy about that? You have 
given us the Commission’s philosophy that you say they changed and 
overruled precedent, what was your philosophy ¢ 

Mr. Van Scoyoc. My philosophy was in line with the precedents 
which were overruled. 

Mr. Rogers. What were the precedents ? 
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Mr. Van Scoroc. The precedent that was overruled dealt witn 
whether, with respect to pipeline company produced gas the Com- 
mission should use the cost of production, as it had traditionally done, 

jus a fair return, or whether it should substitute for that cost, plus 
a fair return, a so-called fair market price or going value of gas. 

Mr. Rocers. Then, actually that boiled down to the same basic 
proposition as was presented in the natural gas bill, didn’t it, Mr. 
Van Scoyoc? 

Mr. Van Scoyoc. That was one of the features that was in the gas 
bill, yes, Sir. 2 ata ; . 

Mr. Rooers. And that was one—the main difference in your phil- 
osophy ! cores 

Mr. Van Scoyoc. I think that was the major difference that I had 
with the Commission. ‘They knew it, and I knew it. But we parted 
on very amicable terms. 

Mr. Rocers. Yes. Well now you took the position then, as I under- 
stand you, that natural gas is not a commodity ? 

Mr. VAn Scoroc. No; certainly it is a commodity, it is a commodity 
that is subject to regulation under certain circumstances. 

Mr. Rocers. Commodity that is subject to regulation ? 

Mr. Van Scoroc. Yes, sir. 

Mr. Rocers. What you are talking about is that you feel that even 
though it might be a commodity, that it has no bearing on the issue at 
all, isthat correct ? 

Mr. Van Scoroc. As to whether or not it should be regulated, I do 
not believe that has a particular bearing. 

Mr. Roeers. In other words, that the ownership of private property 
is burdened in that particular instance with whatever the Government 
wants to do with it ? 

Mr. Van Scoroc. No, sir; I don’t follow you at all on that, sir. 

Mr. Rocrrs. We are in the same boat, I don’t follow you, sir. 

Mr. Van Scoroc. When a person goes into the business of selling 
and transporting natural gas in interstate commerce it is subject to 
the natural gas act and it 1s subject to the benefits of that act and to 
the burdens imposed on it by that act. 

It is in a different category than someone who does not place his gas 
and his property, so to speak, in that category. 

Mr. Rocrers. You feel that there is a difference then between a com- 
modity as such being carried in a pipeline or in a freight car? 

Mr. Van Scoroc. Well, it is a different commodity. If it is carried 
in a freight car the transportation of that commodity may be subject 
toregulation. 

Mr. Rocers. Well, what about coal ? 

Mr. Van Scoroo. Well, certainly coal is a commodity, and Congress 
has at the present time at least, not subjected the sale of coal in inter- 
state commerce to regulation but they fone subjected the sales of gas 
ininterstate commerce to regulation. 

Mr. Rogers. Well, I think this, Mr. Van Scoyoc, I think you and I 
differ too in philosophy insofar as that basic commodity is concerned. 

Your position is simply this: If a man is in the transportation of 
gas business then whatever gas he happens to own or the group hap- 
pens to own regardless of where they got it, that the regulation goes 
clear back to the center of the earth, if that is where the proluct is, 
isthat correct? 
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Mr. Van Scoyroc. Well, I wouldn’t want to go that far, but maybe 
I can explain my position this way: That if a person does own ras, 
and he wants to sell it in interstate commerce, then he becomes Subject 
to the will of the Congress of the United States, and he has to sel] that 
pursuant to what they direct the regulations are. 

Mr. Rogers. I understand that, but—— 

Mr. Van Scoyoc. If he doesn’t want to sell in interstate commer 
there is no way that he can be compelled to do so that I know of ani 
I wouldn’t suggest it either. 

Mr. Rocers. Then you would give him the right then in your theory 
of detaching his connections to an interstate pipeline any time hp 
wanted to without regard to public convenience and necessity, is that 
correct ? ‘ 

Mr. Van Scoyroc. No, sir, not after he once makes the dedication of 
that gas resource to interstate commerce. I don’t think he would with. 
draw it unless public interest would permit the withdrawal. 

Mr. Rocrrs. You mean voluntarily or involuntary dedication? 

Mr. Van Scoyoc. Well, I think it is a voluntary dedication when 
he signs a contract and comes and files an application with the Federal 
Power Commission to do certain things. 

Mr. Rogers. It is equal to the same thing as the draft, isn’t it? 

Mr. Van Scoyoc. No, sir, I don’t think it is the same as the draft, 

Mr. Rogers. Would you extend that same philosophy to the person 
in the electric business if that group owned some coal deposits? 

Mr. Van Scoyoc. If the electric utility owns the coal deposits and 
that coal is used to produce electricity which is subject to regulation, 
then of course, the cost of that coal becomes an element in the cost of 
the electricity, and if there is an affiliation between that coal producer 
and the electric utility, he is subject to certain control and regulation, 

Mr. Rocers. You just—well you say certain, what you mean is that 
you go clear back to the beginning and take it in as a commodity and 
you would control the price of the commodity, that is correct, is it not? 

Mr. Van Scoyoc. Well, that is an awfully sweeping statement and 
I think I would have to qualify that, sir. 

Mr. Rocers. I think we are both making pretty sweeping state- 
ments, all right. What I was trying to do was to pinpoint it. 

I think we understand each other’s philosophy on that and I re- 
spectfully disagree with your philosophy and I think under our sys- 
tem it should be. 

But let me say this in regard to your position on the Colorado Inter- 
state case. You say that it was, I believe you used the words “purely 
nonsense” that they would go bankrupt ? 

Mr. Van Scoyoc. Yes, sir. 

Mr. Rogers, Then you were taking the position that there would 
have been no refund if the county and city of Denver had not moved 
into this picture; is that correct ? 

Mr. Van Scoyoc. That was the statement that I made and I quali- 
fied that. 

Mr. Rogers. I wanted to get that straight. a 

Mr. Van Scoyoc. I qualified that with respect to the Public Utility 
Commission of Colorado which had also taken that position. But 
so far as the customer companies of Colorado not one of them op- 
posed the use of the field price principle in that case where the big 
dollars were. 
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Mr. Rocers. Well, do you mean that if the county and city of 
Denver had not moved into this and made these presentations to the 
Federal Power Commission that there wouldn’t have been a refund ? 

Mr. Van Scoyoc. I don’t believe so, and because the case would 
have been settled and disposed of long before the court of appeals 
reversed the Commission in the Panhandle case, where that same issue 
was involved. 

After that reversal, Colorado voluntarily in settlement proceeding 

ave up on field price. ' 

Mr. Rocers. Well, now, did you—did I understand you to say that 
you had no ex parte communications with the Commission ? 

“ Mr. Van Scoroc. I have so testified with the limited exception that 
[ mentioned. head 

Mr. Rogers. Yes, sir. And the limited exception was an ex parte 
communication from the Commission to you; is that correct? 

Mr. Van Scoroc. That is correct. 

Mr. Rogers. Well, now 

Mr. Van Scoyroc. I have religiously stayed out of Commissioner’s 
offices since I left the Commission. 

Mr. Rocers. Well, now, I don’t want to overburden this situation, 
but how much was gas raised a thousand cubic feet at the gate for 
Denver by the transmission company, Colorado Interstate ? 

Mr. Van Scoyoc. Without doing a little research in my files I can- 
not give you a precise answer and I don’t know whether you want me 
to take the time to do it at this time. I will be glad to look it up but 
I would say that generally between the rates which the Commission 
fixed in Docket G—1115 for Colorado Interstate, and the amount 
which Colorado was claiming, those rates were approximately twice 
as much, doubled. 

The CHarrMANn. The time of the gentleman is up. 

Mr. Rocers. Mr. Chairman, I didn’t know we were operating un- 
der the rules. I sat here for 2 or 3 hours while the gentleman from 
Michigan examined the witness, and I mean I have no advice that 
we were operating under any time limitations. 

Mr. Bennetr. That is because you were not here. 

The CuHarrman. I am sorry, Mr. Rogers, we had an agreement at 
the outset which has been followed throughout these proceedings that 
the first round would be limited to 15 minutes until each one had had 
their opportunity for 15 minutes, and the second round would be 
unlimited. 

Mr. Rogers. Well, I will wait for the second round then. I appre- 
ciate that. 

The Cuarrman. That is the way it has been and that is the way it 
still is. 

Mr. Rocrrs. Thank you. 

The Cuatrman. Mr. Bennett? 

Mr. Bennett. Mr. Chairman, I don’t want to argue with my col- 
league from Texas about the philosophy of the Phillips decision or 
the legislation that we have hed inde consideration from time to time 
toamend the Natural Gas Act with respect to the matters he is speak- 
ing of, but I think the thing that my colleague overlooks is this: You 
have in the sale and transmission and the distribution and sale of nat- 
wal gas ‘a complete public utility operation, regulated by the State 
and a Federal agency. 
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Now, if you leave uncontrolled the cost of the product initia | 
then the whole principle of public utility regulation falls flat op i 
face, because if the initial price cannot be controlled, then the eng 
price cannot be controlled. 

Therefore, I respectfully disagree with my colleague. 

Mr. Rogers. Would the gentleman yield ? 

Mr. Bennett. Briefly. 

Mr. Rogers. Briefly. I want to make this observation to the gentle. 
man; I was leading up to this situation involving the hearings in this 
case to try to tie it in and we have argued this other out, and of cours 
the gentleman from Michigan and I disagree then on the basic pro 
sition and when I was interrupted I was just about to get to the point 

Mr. Bennett. I didn’t want to spend my 15 minutes discussing the 
Phillips case. 

The CuHarrMan. Permit the Chair to state this is an entirely dif. 
ferent hearing and proceedings here. <As I have said to our other 
colleagues at another hearing, if you want to take the gas bill up all 
over again, why the Chair can accommodate the committee on it to 
do that. [Laughter.] 

Mr. Bennett. I am not suggesting this. 

The Cuatrman. There is an entirely different proceeding and | 
would suggest that we go on with the business before the committee 
now, 

Mr. Bennett. I hope if we do take it up, Mr. Chairman, that the 
same thing happens as has happened in the past. 

I am confused, Mr. Van Scoyoc, about whether you are contending 
that there was anything improper on the part of the Federal Power 


Commissioners in respect to the negotiations that were had prior to | 


the settlement of this case with the officials of the city of Denver or | 


the Colorado Gas Co. or with the Colorado Public Service Commis 
sion or others. 
Mr. Van Scoyoc. Mr. Bennett, I am not contending that anything 


was improper. I do not know what went on out in Colorado with | 
respect to negotiations other than what I have learned through at- | 


tendance at these hearings for several days, and from the press. 

And I am saying, or all I am saying was that it was an unusual role 
for a Commissioner to play in a settlement. I have been in lots of 
settlements. This is the first one I knew about where Commissioners 
took an active part in them. 

Mr. Bennett. Are you contending on the basis of what you heard, 
and specifically on the basis of Mr. Kline’s testimony, that it was 
improper for him to have taken part in the negotiation of settlement 
that he did ? 

Mr. Van Scoyoc. Well, I hestitated a little bit at the word “im- 
proper”. Let me say I don’t think that was the best practice. 

Mr. Bennetr. Well, what is your reason for this statement? 

Mr. Van Scoyoc. Well, my reason is basically that the Commission 
is not a board of arbitration. They are set up for a different purpose, 
to decide cases which are brought before them, where utilities are 
seeking action of one kind and another, and where there are other 
parties in the case, including the Commission staff, and I feel that 
those cases should be decided on the record, and that everybody should 
have an opportunity to make the record that they think protects their 
interest. 
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ENNETT. Well, now, there was a hearing before the trial ex- 
wr he made a recommendation as to what the refund should 
be, is that not truef! oo... 

Mr. Van Scoroc. Yes, sir. _ nt 

Mr. Bennett. Then following that there were these negotiations 
in which your client, the city of Denver, participated, the Public 
Service Commission of Colorado, and Colorado Interstate Co., and 
also, I believe, the Public Utilities Commission of W yoming. 

Mr. Van Scoyoc. Yes. There were two sets of negotiations appar- 
ently. One set in which I was present, and the other set of negotia- 
tions which occurred out in Colorado, and at which I was not present 
and I do not know who all were present. oY. 

Mr. Bennetr. Were you present at the negotiations representing 
the city of Denver ? 91 

Mr. Van Scoyoc. I was at the first neogtiations which occurred in 
the early part, the first part of April 1958, dy 

Mr. BenneEt?r. Were you present at the negotiations that led to the 
final agreement ? 

Mr. Van Scoyroc. I was not. 

Mr. Bennerr. Why not? 

Mr. Van Scoyoc. I don’t know. 

Mr. Bennerr. Who employed you? 

Mr. Van Scoyoc. The city and county of Denver. 

Mr. Bennetr. Were your services terminated before the case had 
been settled ? 

Mr. Van Scoroc. No, sir. I was—there was submitted to me a 
document, a so-called settlement proposal of the three dockets, with 
a request that I analyze that and report thereon and I did that. 

Mr. Bennetr. You made your report, and you recommended a set- 
tlement figure the net result of which was $2 million approximately 
lower or higher than the final settlement ? 

Mr. Van Scoyoc. Yes, $2 million higher, yes, sir. 

Mr. Bennett. Was there anything wrong in trying to negotiate 
a settlement in an attempt to get the thing straightened out after the 
examiner’s decision ¢ 

Mr. Van Scoyoco. I don’t think there was anything wrong with try- 
ing to negotiate a settlement. The negotiation of rate settlements is a 
practice which has been going on at the Commission for the last 10 
years, tomy knowledge. 

Mr. Bennetr. And you participated in them? 

Mr. Van Scoroc. I have participated in many of them. 

Mr. Bennett. To the extent that you were requested to do so? 

Mr. Van Scoyoc. Yes, sir. 

Mr. Bennett. Would you say that with respect to the amount of 
the settlement that this was an area where reasonable and fair minds 
could differ ? 

Mr. Van Scoyoo. That, I think is generally true in settlement pro- 
anne, that you have differences, and I think reasonable minds will 

er, 
_ Mr. Beynerr. Are you implying there is any wrong-doing or any 
impropriety here because the ultimate settlement was $2 million less 
than the figure you had recommended ? 

Mr. Van Scoroc. No, sir. 


61923 60——49 








766 EX PARTE COMMUNICATIONS 


Mr. Bennerr. What you are contending is that in your opinio, 


it was not good practice for a Commission to carry on discussions 


with any of the parties with respect to settlement negotiations? 
Mr. Van Scoyoc. That was my answer to the question, and I think 


that is correct, that Commissioners should not participate in that way | 


Mr. Bennett. Well, do you feel it is also improper for a State public 
utility commissioner to involve himself in this kind of settlement? 

I understand two State commissioners 

Mr. Van Scoyroc. No, sir, they are intervenors in the case. 

They don’t have any decisional authority whatsoever. They ar 
vepresenting the people of their States. 

Mr. Bennett. Yes. 

Mr. Van Scoroc. They are a party to the proceeding. 





Mr. Bennett. And presumably would not agree to a settlement that | 


would not protect the public interest of the people of their States? 

Mr. Van Scoyoc. I think that is true. 

Mr. Bennett. I think we have to assume that unless there is some- 
thing to the contrary, and if so, I want to find that out. 

All I am interested in is bringing out the facts. If there was some. 
thing that might be implied as improper in Mr. Kline having inter. 
vening here, I think it ought to be brought in the open and if there 
isn’t I think it ought to be so stated, because it seems to me from the 
facts that I have that this was not the kind of an area where a Com. 
mission or members of the Commission should not concern themselves, 
so long as they were acting with full knowledge of all parties concerned 
discussing the scope of the settlement and in line with that objective, 
Do you see it in any different light ? 

Mr. Van Soroc. No; I don’t. I think Commissioner Kline undoubt- 


—_—_—— 


edly acted with the best of intentions to get this case closed up. I have 


no question about that whatsoever in my mind. 

Mr. Bennett. The city of Denver agreed to the settlement that was 
finally negotiated? I assume it did. 

Mr. Van Scoroc. It did; yes, sir. 

Mr. Bennett. Everyone concerned with the case agreed to the set- 
tlement ? 

Mr. Van Scoyroc. Everyone but the Commission staff, as I under- 
stand it, did not agree. 

Mr. Bennett. The actual consumers were not consulted but pre- 
sumably the State commissions and the city of Denver were represent- 
ing their interests in this ? 

Mr. Van Scoyoc. That is correct. 

Mr. Bennett. And everybody agreed that the final settlement was 
a fair settlement ? 

Mr. Van Scoyoc. Yes, sir. 


Mr. Bennnett. Although it was $2 million less than you yourself | 


had recommended ? 

Mr. Van Scoyoc. Yes. After having come down about $7 million 
already from what we thought our position should be. 

eer. Bennerr. Were you in agreement with the staff’s recommenda- 
tion ? 

Mr. Lisuman. I didn’t hear the answer to the last part. ' 

Mr. Van Scoyoc. After we had already come down about $7 million 
from our original proposal. 
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Mr. Bennett. Were the staff’s recommendations substantially the 
game as yours ¢ 1 

Mr. Van Scoyoc. I did not know what the staff’s recommendation 
was until it was brought out in these hearings. 

Mr. Bennett. Well, I am speaking of that. I am not asking about 
the time, but I am asking about the amounts. Was your recommenda- 
tion of settlement about the same as the staff’s or not ¢ 

Mr. Van Scoroc. Let’s see, I believe the staff figure was $42.5 mil- 
lion, including interest. Our figure was a little over $35 million with- 
out interest, and if we add on another $6 million we would have about 
$41 million plus as compared with the staff’s $42.5. That is as close 
as I can reconcile the figure right at the moment. 

Mr. Bennett. What is your answer in dollars ? 

Mr. Van Scoyoc. I beg your pardon ? 

Mr. Bennett. What wus the difference between your recommenda- 
tion for settlement and the staff’s recommendation in dollars? 

Mr. Van Scoyoc. Well, taking the $42.5 million figure it would be 
about a million and a half dollars. 

Mr. Bennett. Theirs was a million dollars higher than yours? 

Mr. Van Scoroc. Higher than ours. 

Mr. Bennett. So in effect the staff recommended $3 million more 
than the actual settlement ? 

Mr. Van Scoyoc. That is approximately correct. 

Mr. Bennetr. Well now, overall, unless there are some factors that 
are not known to me, and that I am not aware of, this difference 
doesn’t seem to be a substantial one and it looks to me as if it is a 
matter of a difference that reasonable people could entertain dif- 
ferent points of view on. Would that be a fair statement ? 

Mr. Van Scoyroc. There certainly can be, and usually are, differ- 
ences of opinion in these settlements and they have to trade out the 
difference. 

Mr. Bennerr. I am speaking about this particular case where some 
$45 to $50 million was involved and it seems to me it would be highly 
unusual if everybody concerned with the case would come out with 
the same figure for settlement. 

That would be highly unusual. 

Mr. Van Scoroc. It would be very unusual, if everyone agreed to 
the same figure without further horse trading down to a dollar 
amount to which they all agree. 

Mr. Bennett, And their difference would not have been of any 
real significance to the ratepayers in this case either. 

I mean when you spread it over the system. 

Mr. Van Scoyoc. If you look at it that way, it would not amount 
to too much per householder. It is about 400,000 consumers, I be- 
lieve in the Denver area, and of course all of it, all of the $2 million 
would not have applied to Denver, so it might be a dollar a con- 
sumer, something like that. 

Mr. Bennett. For what? 

Mr, Van Scoroc. Fora refund. 

Mr. Bennerr. Dollar per consumer ? 
cae Van Scoyoc. An additional dollar per consumer something 
ike that. 

Mr. Bennett. For a 3-year period ? 

Mr. Van Scoyoc. Yes: 3 years. 
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Mr. Bennett. It would be 33 cents a year. 

Mr. Chairman, I guess I have about exhausted my 15 minutes, | 
would like to make this brief statement: I think that since this eas. 
and several other cases have been examined by the staff and gine 
we have only had, with this exception, the testimony of the Comnis. 
sion in respect to the handling of these cases, I wonder if it would be 
your purpose to look further into these matters? Now, I don’t know 

what implications are involved or how far the ramifications 20 
whether the staff feel they need further time to develop all of tig 
facts, but if further time is needed, and if we don’t have all the facts 
either in this case or in the other three cases that have been men- 
tioned, but which have had no special attention except from the Com. 
mission members themselves, whether it would be your purpose to 
give them any further attention or whether it is your purpose at the 
conclusion of this witness to close the hearing in respect to these 
matters that we have had before us, in the Midwestern, Tennessee 
ease, this one and the other as well. 

The Cuarrman. The Chair announced last week that this series of 
hearings were going to conclude not later than today. I assume that 
there is enough information available so that the staff, which it has 
developed, and which the committee have developed that could carry 
us on into the rest of the year. The same thing could be true not 
only of this agency but undoubtedly the other agencies. Neverthe. 
less, we have the limitation of time, and we have got a backlog of 
legislation that must be considered, including important questions 
that have been developed as a result of these hearings, so the Chair 
has already scheduled consideration of various proposed bills of the 
committee which we will start on tomorrow, and will take us on 
through the rest of the session which will be approximately a month. 

Mr. Flynt? 

Mr. Fuynr. Thank you very much, Mr. Chairman. 

I fail entirely to see any relevance of anything that has been brought 
out in the testimony this morning in connection with the purpose of 
the committee inquiry but since several questions have been raised that 
have brought up one or two other questions, I would like to put these 
questions. 

Mr. Van Scoyoe, do I understand you to say you wanted to appear 
before this committee because you were dissatisfied with the settlement 
that your client undertook ? 

Mr. Van Scoyoc. No, sir; absolutely not. I have been subpenaed 
to come here. I have not come here with any complaint at all. 

Mr. Fiynt. Well, now when were you subpenaed and by whom? 

Mr. Van Scoyoc. Subpenaed by, I don’t know who the individual 
is, what the subpena, whose name is on the subpena. 

The Cuarrman. My name is on the subpena. 

Mr. Van Scoyroc. Yes, sir; that is right. You signed it. I was 
subpenaed on May 11. 

Mr. Friynr. All right, sir. 

Then during what stage of this proceeding did you represent the 
city and county of Denver ? 

Mr. Van Scoyoc. You say this proceeding, you are referring to the 
rate cases ? 

Mr. Fiynt. Yes; the rate case. 
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Mr. Van Scoroc. From about August or September 1954, and I 
still nepresent the city and county of Denver. 

Mr. Fiynv. In what capacity 4 

Mr. Van Scoyoc. As an independent consultant. 

Mr. Fiynt. But not in an advisory capacity. i 

Mr. Van Scoroc. Well, advisory in certain respects, with respect to 
FPC regulatory matters ;yes. y ; 

Mr. Fiynt. You advised against the settlement which the city and 
county of Denver entered into? 

Mr. Van Scoyoc. I advised the city and county of Denver that I 
felt that the final settlement figure which was offered was about $2 
million too low. ; é 

Mr. Fiynt. Well, they didn’t seem to think much of your advice, 

id they ? 

7 a Scoroc. I don’t know as to that. But certainly they 
signed the settlement agreement. 

“Mr. Frynt. But they didn’t follow your advice? 

Mr. Van Scoyoc. They didn’t follow my advice on that particular 
things; yes, sir. oy oy 

Mr. Fiynt. Well now, is it your position that they were wrong in 
not following your advice ? 

Mr. Van Scoroc. Iam not—I am in no position, Mr. Flynt, to weigh 
that thing. I do not know what pressures the city was under, the city 
councilor, the mayor out there, what considerations they took into 
account. This thing had been going on for a long time. 

Mr. Fiynr. Well, isn’t it true that the difference between what you 
recommended and the final settlement figure including both principal 
and interest amounted to about 33 cents per customer per year on an 
average gas bill of more than a hundred dollars? 

Mr. Van Scoyoc. Those figures may be approximately correct; yes, 
sir. 

Mr. Fiynt. Did the consumers, the citizens of the city and county 
of Denver stand to lose as much or more than the difference between 
your recommended figure and the figure that they actually settled for ? 

Mr. Van Scoroc. In what circumstances ? 

Mr. Fiyntr. Well, in the event that the final determination should 
have been less than the figure you recommended. 

Mr. Van Scoroc. We did not think that the final determination 
would be anything less. It was a question of-—— 

Mr. Fiynr. Well this settlement was not all a one-way thing, was it? 

Wasn’t it more than the utility, that Colorado was willing to 
initially offer but less than the city and county of Denver wanted ? 

Mr. Van Scoroc. It was more than what they had originally offered, 
yes, Sir. 

Mr. Fiynt. Well, now, rate cases are substantially a piece of liti- 
gation between parties on one side and parties on the other, isn’t that 
true 

Mr. Van Scoroc. Not necessarily, I think you have to take into 
account the fact of Commission and the Commission staff role in rate 
cases are not just between the distributors on the one hand and the 
company on the other. 

r. Fuynt. Let’s see about that. Is the Commission staff a party 
tothis litigation ? 
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Mr. Van Scoyroc. They are a party to the litigation in the seng } 
that they participate in the hearings, they file briefs and make recom, 
mendations to the Commission. 

Mr. Fryntr. And you feel that the recommendations of the stag 
should be followed in their totality by the Commissioners ? 

Mr. Van Scoyroc. I have never said so. The Commission has a per. 
fect right to overrule the staff if they wish to. 

Mr. Friynt. Well, I know but you think it is wrong for them to dy 
it, don’t you ? 

Mr. Vax Scoroc. I think it is wrong for them to do it when the 
record doesn’t support what they have done. 

Mr. Friynt. Let’s see what this act does. Does this act give the 
responsibility to the staff or does it give it to the Federal Powe 
Commission ? : 

Mr. Van Scoyoc. The responsibility is embedded in the Feder) 
Power Commission. There is no question about that. 

Mr. Fiynt. Then who runs the staff, does the staff run itself op 
does the Commisison run the staff ? 

Mr. Van Scoroc. The Commission controls the staff. 

Mr. Fiynt. Through the commonly accepted method of directing! 

Mr. Van Scoyoc. Yes, sir, through supervision, through the sn. 
pervisory officials, who report to the Commission. 

Mr. Fiynt. Now, following that, do you feel that when the Com. 
mission issues a directive, and the staff member, or the staff as a whole 
or an individual member of the staff, disagree with that directive, 
that the staff is automatically right and the Commission is auto 
matically wrong? 

- Van Scoyroc. No, sir, I would not subscribe to that statement 
at all. 

Mr. Friynt. Well, in this case—— 

Mr. Van Scoyoc. The staff may not be right all the time. 

Mr. Fiynt. In this particular case where you were employed to 
represent the city and county of Denver in that, didn’t you feel the | 
Commission was wrong and the staff was right ? 

Mr. Van Scoroo. Yes, that was my conviction. 

Mr. Fiynt. In what other cases does your philosophy not carry 
that same thing through? 

Mr. Van Scoyroc. I have disagreed with the staff, IT have been cross- 
examined by the staff. The staff has not agreed with me in a number 
of cases. 

Mr. Fiynt. You are just making some assumptions here with which 


a great many members of the committee are apparently not in ac- | 


cord, which brings to mind this old saying that the man who con- 
trols the assumptions necessarily controls the conclusions, and you 
certainly have made the primary assumption in your discussion of 


this particular case that because what one or more of the Commis | 
sioners did, disagreed with your position here, even though your own | 


client disagreed with your position, that what he did was either in- 
proper or unfair, isn’t that the sum and substance of what you said! 
Mr. Van Scoyoc. I don’t believe I have—-I certainly didn’t mean 
to give any such impression as that. 
Mr. Friynt. Well, that is the impression that you certainly have 
given to me and I think you have given it to every member sitting on 
this committee. 
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Mr. Van Scoyoc. When the Commission handed down its decision 
in the Colorado Interstate case, of course, we analyzed that decision, 
and we applied for rehearing because we were dissatisfied with the 
decision, other parties were dissatisfied with the decision, and the 
Commission stayed its order in that case, and then later on the case 

ettled. 
= Fiynt. I am beginning to understand now why there is an 
interminable backlog of cases building up down there. Because if a 
arty to a case wants to settle and the Commission wants to settle but 
certain staff members and outsiders are against a settlement that every- 
body else agrees to, you will never get this backlog cut down, as I see 
it, Am I correct in that? AV. 

Mr. Van Scoyoc. Well, if you had such a situation as you have 
described I think the answer would be “Yes,” but that is not the 
situation. poe J met 

Mr. Fiynt. Well, the parties to the litigation in this rate case were 
certainly willing to settle; weren’t they ? 

Mr. Van Scoroc. Were they willing to settle 

Mr. Fiynt. Your clients voluntarily settled over your protest, 
didn’t they, and over your recommendation ? 

Mr. Van Scoyoc. My client voluntarily signed the stipulation and 
that is that. Now this is the only case that I know of, and I may be 
incorrect, in my knowledge, where the Commission did not follow 
a staff recommendation on a settlement or where the staff recommen- 
dation on a settlement was overridden. 

Mr. Fiynt. Well, now, if the Commission had followed the staff’s 
recommendation in this case, and the thing had gone to court, it might 
still be in the court, the city and county of Denver and the gas con- 
sumers of the city and county of Denver might not be in anywhere 
near as good position as they are now and eventually might have lost 
the case; is that not correct ? 

Mr. Van Scoyoc. The possible loss involved was very small com- 
pared to the total dollars of refund that the Commission said cus- 
tomers were entitled to as a result of opinion 313, so the amount which 
would have been litigated was a comparatively small portion of the 
total. 

Mr. Fiynt. If this thing had gone into the courts wouldn’t it have 
gone into the courts from the very beginning point instead of from 
the point of agreement and the difference that was then in dis- 
agreement ? 

Mr. Van Scoroc. Whatever issue it is, Colorado Interstate wanted 
toraise in addition to the issues which the other parties wanted to raise 
would, of course, have been subject to litigation—would have been the 
subject of litigation. 

Mr. Fiynr. Then that being the case, is it your position that the only 
correct—that the only correct position taken in this whole thing was 
that taken by the staff, and that taken by the Commission, by Colo- 
tado, and by the city and county of Denver was all wrong. 

Mr. Van Scoroc. No; I wouldn’t want to subscribe to that. There 
Were many issues in this case in which there were disagreements be- 
tween Colorado Interstate, the staff, and city and county of Denver and 
other parties in the case and you can’t wrap it up in one ball and say 
what you just said and expect me to answer “Yes.” 
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Mr. Fiynvt. Isn’t the decision of the Commission the overriding de. 
cision of the staff ¢ 

Mr. Van Scoroc. When the Commission decides a case the Staff 
is bound by that decision, They cannot, and they do not have the 
right to petition for rehearing. They are bound by that decisioy 
and they have got to carry out that decision, and they do carry it out 

Mr. Fiynt. So the decision of the Commission is the decision of 
the staff? 

Mr. VAn Scoyoc. It is not a decision of the staff. The staff is bound 
by the Commission’s decision. 

Mr. Frynt. Well, shouldn’t it be? 

Mr. Van Scoyoc. Certainly it should be. I am not disagreeing 
with that at all. 

Mr. Fiynvr. Now, in this connection here, the alleged impropriety 
of this settlement, aren’t you sort of in the analogous position to 4 
witness for a petitioner in a damage suit case when the petitioner 
is willing to settle for less than he has sued for, but more than the 


defendant admits lability for, the plaintiff and defendant are jy 


agreement, but the witness for the plaintiff gets mad because the 
plaintiff settled his case. 

Is that the sort of position that you are in here? 

Mr. Van Scoyoc. Well, I perhaps am, unfortunately by virtue of 
the fact that I was subpenaed and asked to come up here and testified 
and I am not here voluntarily complaining about the Colorado Inter. 
state settlement. 

Mr. Frynr. You are not the lawyer for the city and county of 
Denver, were you? 

Mr. VAn Scoroc. I was not the lawyer for the city and county of 
Denver. 

Mr. Frynt. Do you know whether the lawyer for the city and 
county of Denver shares your feelings in this case? 

Mr. Van Scoyoc. I think he probably did but I think it would be 
fair to ask him. And perhaps he will answer. 

Mr. Frynt. Then there must have been some overriding decision 
made by the city and county of Denver. 

Mr. Van Scoyoc. I am sure there were. 

Mr. Fiynt. If they disregarded your expert advice and also the 
advice and counsel of their attorney of record, sir? 

Mr. Van Scoyroc. I am sure there was and I don’t know what it 
was. 

Mr. Fiynv. Do you think it is wrong to enter into a settlement 
of any kind of a case including a rate case? 

Mr. Van Scoyroc. No, sir, I have participated in many of them and 
helped to settle lots of them as a staff member and as an outside 
consultant. 

Mr. Fiynt. Now, you certainly left the implication that you think 
that a settlement on terms other than the terms to which you sub- 
scribe is an unfair and improper settlement. That is the impression 
you certainly have left with this member of the committee. 

Mr. Van Scoroc. No, sir, I am in the same position as any other 
party who has to compromise his position in order to achieve 4 
settlement. 
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Mr. Fiynt. Now we are getting to it. Now we are getting to it. 
If anybody has been compromised or if you feel anybody has been 
compromised we would like to know it and we would know what 
evidence you have with respect to it. 

Mr. Van Scoroc. Well, perhaps the word “compromise” has a differ- 
ent meaning to me than you used it. 

Mr. Fuynt. I don’t use it, you did. 

Mr. Van Scoroc. What I mean was in order to achieve a settle- 
ment of a case where there are differences in dollars between the re- 

tive parties, sometimes you have to add up the two and divide 
by two to come out with a compromise answer in dollars. 

Nobody gives up any principles, we are free to litigate the princi- 
Jes in the next case but so far as the dollars are concerned, it is set- 
tled at that time, and that is what was done in the Colorado Inter- 
state settlements. 

Mr. Fiynt. Well, was there anything improper ? 

Mr. Van Scoyoc. I didn’t say there was anything improper. 

Mr. Fuynt. Well, that is what we are supposed to be inquiring 
into. 

Mr. Van Scoroc. The testimony I have given is what my views 
were on it, and I answered the questions that were put to me. 

Mr. Fiynt. Thank you, Mr. Chairman. 

Mr. Bennett. Will the gentleman yield ? 

Mr. Fixnt. I still have the floor. 

Mr. Bennerr. Mr. Van Scoyoc, in speaking of these discussions 
that Commissioner Kline had with the parties to the case, he testified 
he went out to Denver or was out there and talked to somebody on 
the Colorado Public Service Commission. When he was in Denver, 
he said he saw public utility commission members of the Wyoming 
commission and, with a member of the Colorado commission, went 
to discuss the matter with the Public Utility Co., the Colorado Co. 

Now, that is not a backdoor or private off-the-record approach. It 
would be the way we ordinarily regard such matters on the part of 
Commissioners. 

Mr. Van Scoroc. I didn’t get the first part of your question, sir. 

Mr. Bennerr. These conversations that Mr. Kline had as a mem- 
ber of the Federal Power Commission were known apparently to all 
the members, all the litigants in the case; is that not true? 

Mr. Van Scoyoc. It may have been; I do not know. 

Mr. Bennerr. According to his testimony they were. In your 
opinion would the staff members have had the right to go out there 
and discuss these matters the same as Mr. Kline did with the other 
intervenors ? 

Mr. Van Scoyoc. Yes; the staff members—that is part of their job 
to make investigations of the settlement offers and to participate in 
the negotiations. 

Mr. Bennerr. And negotiate for settlement ? 

Mr. Van Scoyoc. Yes, sir. 

Mr. Bennett. Well, if the staff members have the right to go out 
and negotiate for settlement, why do not the Commissioners have the 
same right ? 

Mr. Van Scoyoc. Well, I assume they have so far as the right is 
concerned. I am not questioning they have the right. All I have 
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said is that I felt it was unusual and not the proper role of a Comms. T 


sioner to negotiate a rate settlement. M 
Mr. Bennett. It is not a proper role? | 
Mr. Van Scoyoc. It is not a proper role of a Commissioner}, —-Y 
negotiate a rate settlement. 
Mr. Bennett. Section 17(b) of the Natural Gas Act provides jy} 


part as follows: 


The Commission may confer with any State commission regarding rate | 
structures, costs, accounts, charges, practices, Classifications, and regulations of | $01 
natural gas companies; and the Commission is authorized, under such rules 
and regulations as it shall prescribe, to hold joint hearings with any State 


commission in connection with any matter with respect to which the Commis. A 

sion is authorized to act. The Commission is authorized in the administration bet 

of this act to avail itself of such cooperation, services, records, and facilities rel 

as may be afforded by any State commission. ad 

But anyway, the gist of your testimony is this, and I want to ly 

a sure I understand it correctly. You claim that the staff of the Com. | _ tht 


mission would have had a right to go out and carry on discussions me 

with any of the intervenors in respect to a settlement of the case; js | 

that so? | 

Mr. Van Scoyoc. Yes, sir. | bu 
Mr. Bennett. But you also say that it was improper for Commis. | 2° 

sion members to do the same thing. 


Mr. Van Scoyoc. Well, in the posture of the situation where the re 


Commission had issued an opinion in the case, and that case was then 2: 
pending on rehearing. 
: Mr. Bennetr. But under those circumstances the staff would have W 
had the right, in your judgment, to go out and carry on the te 
b> negotiations. 

4 r. VAN Scoyoc. Yes; they are not the deciders. t 
; Mr. Bennetr. Even though the Commission had rendered an 

° opinion? But you say the Commission Members would not have the 0 
j 


same right; that is the gist of your testimony ? 
Mr. Van Scoyroc. Well, right sounds like a legal right, and I just 


; don’t think it is good practice to do that sort of thing. t 
1 Mr. Bennett. You don’t say it is improper ? 1 
Mr. Van Scoyoc. Yes. ’ 


The Cuarrman. Mr. Flynt, anything further ? 

Mr. Fiynt. Only this: I would like to make this observation, from 
the little information I have gained on this particular case it seems 
to me that one possibility, and I only emphasize that it is not neces- 
sarily a probability but it is a possibility, that the consumers of the 
city and county of Denver stood to lose their service, that they were 
receiving if the company had no money to expand its facilities; 1s 
that correct? 

Mr. Van Scoyoc. Well, I would say that that possibility was so 
remote it should not be given any consideration. | 

Mr. Fiynt. I have some more questions but I don’t think we are | 
getting anywhere on this. 

Mr. Lisuman. There is one clarifying question. 

The Cuarrman. Mr. Devine is here and he has to have his turn. 

Mr. Devine. I have no questions. 

The CuatrMAn, Do you have any questions, Mr. Devine? 

Mr. Devine. No questions. 
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The CuarrMAN. Do you have any more? 

Mr. Fiynt. No questions. 

The CuarrMAN. Mr. Rogers? 

Mr. Rocers. No further questions. 

The CuarrMAN. Mr. Bennett? 

Mr. Bennett. No questions. 

Mr. LisomAn. I have one or two; that is all. 

Mr. Van Scoyoc, what was the posture of this case when Commis- 
sioner Kline went out and started these settlement negotiations ? 

Mr. Van Scoroc. The decision had been entered by the Commission 
in the preceding June, petitions for rehearing had been filed by a num- 
ber of parties, including the city and county of Denver, petitions for 
rehearing had been granted, and a proceeding set up whereby certain 
additional information could be placed in the record. 

Mr. Lisaman. Would you say it was in the adjudicatory status at 
the time that Commissioner Kline went out to conduct these settle- 
ment negotiations ? 

Mr. Van Scoroc. It might have been technically but in view of the 
fact that further hearings were to be held or, not further hearings, 
but that further information was to be placed in the record, it may 
not have been in that stage. 

I am not certain as to whether that information was put in the 
record or not; that is, the record in G—11717 was consolidated with G- 
9960 and G-2576. 

Mr. Lisoman. Wouldn’t this be analogous to a situation to a judge 
in a judicial proceeding where the case is still open, goes out and at- 
tempts to negotiate a settlement with some of the parties? 

Mr. Van Scoroc. I am not a lawyer, and I certainly would not want 
toaccept that analogy, Mr. Lishman. 

Mr. Lisoman. Well, the case was going to come up before the Com- 
missioners for adjudication was it not? It was on the way there. 

Mr. Van Scoroc. It would come back again, yes; with respect to— 

Mr. Lisuman. And the Commissioners, as you have testified are 
the judges in this case ? 

Mr. Van Scoyoc. Well they are not really judges: but they are 
deciders. 

Mr. Lisuman. So you don’t think it would be comparable to a situa- 
tion where a judge in a judicial proceeding with respect to a pending 
case goes out and attempts to conduct settlement negotiations? 

Mr. Van Scoyoc. As I said, I am not too familiar with judicial pro- 
ceedings of that nature, and not being a lawyer I would not want to 
agree that that is a proper analogy. 

Mr. Fiynt. Mr. Chairman? 

The Cuarrman. Mr. Flynt? 

Mr. Fiynt. The witness has stated, I believe, more than once that 
in his opinion, if the city and county of Denver and the Colorado 
Public Service Commission or Utility Commission had not intervened 
that there would not have been any refund. Did I understand the 
witness correctly on that; is that about what you meant to say? 

Mr. Van Scoyoc. Yes, sir. Let me explain that a little further, if 
I may, that the principal issues in dollars which were involved in the 
rate increase, that is the $15 million that the examiner disallowed, 
dealt with the principle of cost of production versus field price, and 
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with the related income taxes due to certain deductions which Co] 
Interstate as a producer had. 

We were the only—we and the Colorado Commission were the only 

arties who challenged those claims and I would say if they had no 

en challenged the case would have been immediately decide 
adversely on those issues by the Commission in view of the preceden; 
which they had set up in the Panhandle Eastern Pipe Line case, 

Mr. Fiynt. Well, don’t you know that as a matter of law that the 
very structure of a rate case itself provides for refund to one of the 
parties in the event that the final rate is determined to be different 
from that which the applicant asked for? 

Mr. Van Scoroc. Yes; that is true but what I am talking about j 
the final rate would have been much higher than it was. ; 

Mr. Fiynt. What assurance do you have of that? Are you assum. 
ing that, without any knowledge whatsoever of what these Commis. 
sioners would have done, that just because they are Commissioners 
they would have automatically done wrong ? 

Mr. Van Scoyoc. No; I am not saying that at all, Mr. Flynt. Tam 
saying that in view of the precedent which the Commission established 
in the Panhandle case, those issues would have been decided in favor 


Orado | 


of Colorado Interstate. And if they had been decided then the refund | 


would have been $15 million a year less than it was. 

Mr. Friyntr. And you say that would have been true regardless of 
what the facts were which might have been developed in the hearing! 

Mr. Van Scoyroc. The facts were clear. It isn’t a question of facts, 

It is a question of what they thought Colorado Interstate was en- 
titled to as a matter of law. 

Mr, Fiynt. No more questions, Mr. Chairman. 

Mr. Lisuman. Is it a fact that the Panhandle case was later reversed 
by the Supreme Court ? 

Mr. Van Scoyoc. It was reversed and remanded by the U.S, court 
of appeals and on the issues which were appealed to the Supreme 
Court certiorari was denied. 


The Cuamman. Mr. Van Scoyoc, on behalf of the committee, I | 


want to thank you for rome appearance here this morning and your 
testimony, and you may be excused. 

Mr. Van Scoyoc. Thank you, sir. 

The Cuatrman. This will conclude the series of hearings having 
to do with the investigation which was ordered April 12, 1960, ina 
memorandum of that date. 

The Commission submitted a letter on May 17 and a subsequent 
letter on May 19, I believe, having to do with certain information or 
certain tabulations in connection with the, or involving the rates of 
the Colorado Interstate Gas Co., which has been the subject of rather 
full discussion today. 

This will be the third letter in connection with this particular prob- 
lem which will go into the record at the same point with the others 
so they will all be available at that point for the use and benefit of the 
committee. 

(The letters referred to will be found in the files of the committee.) 

The Cuarmrman. Now, as I have said, this concludes the series of 
hearings that were ordered in the early part of April. I think these 
hearings have been very fruitful, highly beneficial, and have pointed 
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yp some very important matters that should be and will be the source 
of consideration of this committee. aie 

Obviously, as I have indicated earlier in these hearings we could 
go on for an indefinite period of time should each of the 121 pipelines 
be taken up, but as I have previously stated, time would not permit 
that to be done and we thought that a better pattern could be estab- 
lished by selecting the half dozen companies on a geographical basis, 
to go into them. 

Personally, I am except ionally well pleased with the hearings. I 
think they have been constructive. There has been obviously some 
difference of opinion that has grown out of them in certain instances, 
but I think on the basic question here, there is little difference of opin- 
ion with respect to that which will be helpful to the committee in its 
consideration of legislation. ; 

The staff has done an excellent job. I want to compliment the staff 
for the work it has done in the short period of time in connection with 
this highly important matter. 

I want to thank the committee for its cooperation and all of those 
who have participated in the hearing. 

I think insofar as the future is concerned regarding the Federal 
Power Commission, and in furtherance to the requests or the inquiry of 
Mr. Bennett a moment ago, the Chair will direct the members of the 
staff who are assigned to the Federal Power Commission, to continue 
its study with a view of enlarging on the matters that we have had 
under consideration here during these hearings and also particularly 
matters of delay, how these problems that the Commission has before 
it might be resolved and how some of the work might be expedited. 

As I mentioned before, one of the problems is the lack of personnel 
and it is going to be my business as chairman of the committee to go to 
the Appropriations Committee next year and to Congress because I 
intend to see that sufficient personnel that can be used and utilized in 
the public interest is provided for these commissions and to work with 
them and in cooperation of the program they have to try to improve 
procedures that will be beneficial to their work and strengthen these 
Commissions as they continue to strive to assume their responsibilities 
in the public interest. 

With that the committee is adjourned. 

(Whereupon, at 12:30 p.m. the hearing was adjourned.) 
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